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S  CASES  IN  CHANCERY. 

1829.  petition  at  the  Rolls,  a  common  order  to  amend  the 
bill  of  revivor  and  supplement  on  payment  of  205. 
costs.  * 

A  motion  was  now  made  on  behalf  of  the  Defendant 
Wilsofiy  to  discharge  the  order  of  the  6  th  of  June. 

The  objection  to  the  regularity  of  the  order  was, 
that  previous  orders  to  amend  had  been  obtained,  and 
that  the  bill  of  revivor  and  supplement  had  been  actually 
amended  before  the  6th  of  Jujie ;  and,  therefore,  that, 
according  to  the  thirteenth  order,  no  further  leave  to 
amend  could  be  obtained,  except  upon  notice. 

Mr.  Bickerstcth  and  Mr.  Lowndes^  for  the  Defendant 
Wilson. 

Mr.  Home  and  Mr.  Spence^  contrdy  produced  the  re- 
ceipt  of  the  Defendant's  clerk  in  court  for  the  205. 
costs,  and  contended  that  the  acceptance  of  the  costs 
was  a  waiver  of  any  irregularity  which  might  be  im- 
puted to  the  order. 

They  further  contended  that  the  order  of  the  6th 
of  June  was  strictly  regular;  because  the  thirteenth 
order  applied  only  to  cases  of  amendment  made  after 
answers  had  been  filed  to  the  bill,  as  it  stood  when  the 
order  of  amendment  was  obtained.    When  the  thirteenth 

order 


*  The  order  was  as  follows: —  to  amend  their  bill  of  revivor 

"  Upon  the  humble  petition  of  and   supplement,   as  they  may 

the  Plaintiffs  in  the  said  supple-  be  advised,  on  payment  of  20«. 

mental  suit  this  day  preferred  costs,  the  petitioners  undertfiking 

unto  the  Right  Honourable  the  to  amend  their  said  bill  of  revi- 

Master  of  the  Rolls,  for  reasons  vor  and  supplement  within  three 

therein  contained.  It  is  ordered,  weeks  from  this  time." 
that  tht  petitioners  be  at  liberty 
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1829.  the  plaintiff  may  obtain  one  order  to  amend ;  but  after 

1,     '  he  has  amended  once,  he  must  conform  to  the  regu- 

V.  lations   prescribed    by  the   thirteenth   order,   whether 

^**'  answers  have  been  filed  or  not. 

The  only  doubt  I  entertain  is,  whether  the  acceptance 
of  the  costs  is  a  waiver  of  the  irregularity. 


June  85.  -^  similar  motion  to  discharge  the  order  of  the  6th  of 

June  was  made  on  behalf  of  other  two  defendants  by 
the  Sdicitor^General  and  Mr.  Knight 

A  party,  they  argued,  though  bound  by  the  acts  of  his 
solicitor,  was  not  bound  by  the  acts  of  a  clerk  in  court, 
who  was  not  also  his  solicitor :  the  solicitor  had  the  con* 
duct  of  the  cause;  the  clerk  in  court  was  a  mere  formal 
instrument,  who  was  practically  a  stranger  to  the  pro* 
ceedings.  The  clerk  in  court  was  not  bound  to  know, 
and,  in  fact,  was  not  likely  to  know,  whether  the  order 
giving  leave  to  amend  was  regular  or  not;  and  there 
could  be  no  waiver  of  an  irregularity,  of  which  the  party 
had  at  the  time  no  knowledge*  The  acceptance  of  the 
costs  was  an  act  done  by  the  clerk  in  court  of  his  own 
accord,  without  the  privity  of  the  Defendant  or  of  the 
Defendant's  solicitor ;  it  was  an  act  into  which  he  was 
led  by  the  conduct  of  the  Plaintiffs,  who  obtained  an  order 
irregularly,  and  represented  it  as  regular.  A  formal  act 
of  this  kind,  done  in  compliance  with  the  usual  routine 
of  the  o£Bce,  could  not  bind  the  rights  of  the  client.* 

Besides,  the  thirteenth  order  was  imperative.  The 
rule  was  laid  down  for  the  general  benefit  of  suitors ; 
and  a  party  could  not,  by  any  act  of  his,  give  a  plaintiff 
a  right  to  do  what  the  orders  of  the  Court  had  declared 
the  plaintiff  should  not  do* 

Mr/ 

*  See  Hughes  v.  Dumbell,  1  Husteli,  517. 
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Mr.  Spence^  contrdj  referred  to  a  case  of  Hair  ▼• 
Woodbridge%  decided  by  Lord  Eldon  in  1825.  If  a 
par^  was  to  be  bound  by  the  acts  of  his  solicitor,  still 
more  reasonable  was  it  that  he  should  be  bouf  d  by  the 
acts  of  his  clerk  in  court ;  for  not  only  was  the  latter 

bound 


18S9. 


*  The  following  statement    bridge    has    been  communi- 
of  the  case  of  Hair  v.  Wood'    cated  to  the  reporter :  — 


HAIR  V.  WOODBRIDGE. 


1895. 
JimelT. 


The  PlaintifThaving  amend- 
ed the  bill,  issued  an  attach- 
ment against  the  Defendant 
for  want  of  answer :  and  va- 
rious other  proceedings  fol- 
lowed upon  the  attachment, 
wbidi  created  considerable 


The  Plaintiff  afterwards 
filed  a  bill  of  revivor,  from 
which,  and  from  subsequent 
inqairies  made  by  the  De- 
fendanty  it  appeared  that,  at 
the  time  of  the  am^dment, 
the  suit  was  abated,  and, 
therefore,  that  the  amend- 
ment and  all  the  subsequent 
proceedings  were  irregular. 

Upon  this,  the  Defendant 
moved  to  set  aside  all  the 
proceedings,  subsequent  to 
the  abatement,  for  irregu- 
larity. 

The  Plaintiff  relied  on  a 
receipt  for  the  90s.  costs 
given  by  the  agent  of  the 
Defendant's    clerk  in  court, 

B 


and  dated  after  the  abate- 
ment. 

The  Defendant  proved  by 
affidavit,  that  neither  his  clerk 
in  court  nor  his  solicitor 
knew  of  the  abatementt  till 
long  after  the  acceptance  of 
tlie  costs. 

The  motion  was  refused  by 
Sir  John  Leach  with  costs. 


On  appeal,  Lord  Eldon 
also  refused  the  motion  with 
costs ;  holding,  "  that  all  must 
be  taken  to  have  known  of 
the  abatement ;  and  that  the 
receipt  of  costs  was  a  waiver, 
and,  so  far  as  the  Defendant 
was  concerned,  cured  the  de- 
fect even  of  the  subsequent 
proceedings." 

Mr.  tfarty  for  the  Defend- 
ant. 

Mr.  Barber,  for  the  Plain- 
tiff. 

3 


6 


18iS9. 


CASES  IN  CHANCERY. 

•bound  to  know,  but  he  was  the  )^rson  who  had  the 
best  means  of  knowing  all  the  previous  proceedings  in 
the  cause. 


The  motion  stood  over,  in  order  that  a  certificate 
might  be  obtained  from  some  of  the  most  experienced 
clerks  in  court,  with  respect  to  the  effect  of  the  accept- 
ance of  the  20s.  costs  as  a  waiver. 

The  following  certificate  was  returned :  — 

"  We,  the  undersigned  clerks  in  court,  humbly  certify 
to  your  Lordship,  that  we  are  of  opinion,  that,  in  a 
general  view,  by  accepting  the  costs  under  an  order  for 
amending  a  bill,  the  clerk  in  court  binds  his  client 
against  objecting  to  the  order  for  irregularity.  Yet  we 
trust  that  the  Court  will  in  all  cases  be  guided  by  the 
circumstances  under  which  such  costs  have  been  ac- 
cepted, before  it  precludes  the  defendant  from  objecting 
to  the  irregularity  of  the  order. 

**  We  are  not  aware  that  any  case  has  been  reported 
upon  the  point 

(Signed) 

"  Thomas  Smith.  John  Baines. 

"  S.  Sandys.  Geo.  Jackson. 

"  C.  Blandy.  Richard  Mills. 

"  Geo.  Gatty.  S.  H.  Lewin. 

"  Joseph  Bicrnell.  W.  E.  M.  Sherwood." 


JtJySli 


The  Lord  Chancellor. 

The  question  is,  whether  the  irregularity  of  the  order 
to  amend  has  been  waived  by  the  clerk  in  court's  ac- 
ceptance of  the  costs. 

The 
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The  clerk  in  court  and  the  solicitor  are  identified ; 
the  acceptance  of  the  costs  by  the  former  is  the  same  as 
acceptance  by  the  latter.  It  is  said,  that,  in  this  par- 
Ucular  case,  the  clerk  in  court  had  no  knowledge  of  the 
previous  proceedings.     But  he  either  knew  or  ought  to 

have 


1829. 


A  similar  question  arose 
before  the  yice-Chancellor  in 
the  KiXG  OF  Spain  v.  Hul- 


LETT. 


In  that  case  Justo  de  Ma- 
ckado  was  stated  by  the  bill  to 
be  resident  out  ofthe  jurisdic- 
tion, and  process  was  prayed 
against  him,  when  he  should 
corae  within  the  jurisdiction. 
He  had  never  appeared.  The 
only  other  persons  against 
whom  process  was  prayed i 
were  the  Defendants  Huliett 
and  Widder;  and  they  had 
answered  in  July  1 828. 

On   the    18th   of  January 
1830,  the  following  order  to 
amend    was   obtained   as 
course. 

"  Between  the  King  of 
Spaiftt  Plaintiff*;  and  John 
Haiirit,  Charles  Widder,  and 
Another,  Defendants. 

*'  Upon  motion,  &c.  it  was 
alleged,  that  the  Plaintiff' hav- 
ing exhibited  his  bill  in  this 
Court  against  the  Defend- 
ants, the  above-named  l^e- 
fend&nts  put  in  their  answer 
on  the  iOt/i  day  of  July  1828 ; 
that  the  Plaintiff  has  not  filed 


a  replication,  and  is  since  ad-  It  is  irregular 
vised  to  amend  his  bill,  and  ^^^^  ^ 
the  Defendant,  Justo  de  Ma-  amend,  when 
chadof  has  not  yet  put  in  his  more  than  six  ^ 
answer  thereto,  and  in  regard  ^SSdfro^^ 
the  Plaintiff  has  not  obtained  the  time  when 
any  order  for  liberty  to  amend  the  answer 

his    bill,    it    was    therefore  ?[■"**'*, 

11       I    «.  .    .«.  Defendants, 

prayed,  that  the  Plamtiff  may  ^boare  stated 

be  at  liberty  to   amend  his  to  be  within 

bill,  as  he  shall  be  advised,  ?®J""!l*?l 

'  tion,  18  to  be 

upon  payment  of  20s.  costs  deemed  suffi- 

to  the  Defendants  John  Hul-  cient,  thoush 

lett  and  Charles  Widder,  and  ^^eHw  by" 

without  costs  as  to  the  De-  another  per^ 

fendant    Justo  de  Machado,  son,  alleged 

1*  1  •         A*    >  to  be  out  of 

amendmg     his     office    copy  ^^^j^^j^^j^. 

thereof,  and  which  is  ordered  tion,  against 
accordingly,  the  Plaintiff  un-  whom  pro- 
of   dertaking  to  amend  his  bill  ^^^\^Xlf 
within  three  weeks  from  this  come  within 
time."  the  jurisdic- 

tion. 


Mr.  Pepys  and  Mr.  J. 
Russell,  for  the  Defendants 
Huliett  and  Widder^  moved 
to  discharge  this  order  for 
irregularity,  on  the  ground 
that  it  had  not  been  obtained 
within  six  weeks  afler  the 
answer  of  the  only  persons, 
who  were  made  Defendants 
effectually,  was  to  be  deemed 


1830. 

Feb.  A. 


B  4 


suffi- 
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have  known,  that  there  had  been  a  previous  amend- 
ment;  and,  besides,  he  not  only  accepted  the  costs,  but 
retained  them  till  the  time  of  the  motion. 

It 


sufficient.*  The  allegation, 
that  there  was  a  defendant 
who  had  not  put  in  his  answer, 
was  an  evasion  of  the  rule ; 
for  a  person^  who  was  stated 
to  be  out  of  the  jurisdiction 
and  who  had  not  appeared, 
could  not  be  considered  a 
defendant  within  the  meaning 
of  the  thirteenth  order. 

Sir  Charles  WethereU  and 
Mr.  Wheatleyy  contrH^  insisted, 
that  Machado  was  a  Defend- 
ant within  the  meaning  of  the 
last  clause  of  the  thiiteenth 
order,  and  that,  so  long  as  he 
had  not  answered,  the  Plain- 
tiff was  at  liberty  to  amend. 

The  Vice-chancellor 
discharged  the  order  as  ir- 
regular. 


der  had  accepted  the  20f. 
costs  ;  but,  in  the  argument, 
no  allusion  was  made  to  that 
circumstance  on  either  side. 


The  clerk  in  court  of  the 
Defendants  HuUett  and  Wid- 


Before  the  order  of  the  Mm 
Vice-Chancellor,  discharging 
the  order  of  the  18th  of 
January  was  drawn  up,  the 
solicitor  of  the  Plaintiff  sent 
an  intimation  to  the  solicitor 
of  the  Defendants,  that  he  in- 
tended to  move  that  the  order 
of  the  Vice-Chancellor  might 
be  discharged;  and  accord- 
ingly, after  the  order  had  been 
passed  and  entered,  a  motion 
to  discharge  it  was  made  on 
behalf  of  the  Plaintiff.  The 
ground  of  the  motion  was, 
that  the  acceptance  of  the 
20«.  costs  was  a  waiver  of 
the  irregularity ;  and  the  de- 
cision of  the  Lord  Chancellor 
in  Tarleton  v.  Dyer  was  re- 
ferred to. 

On 


*  «  No  order  to  amend  shall  swer,  if  there  be  only  one  de- 
be  made  before  replication,  either  fendant,  or  after  the  last  of  the 
without  notice  or  upon  affidavit  answers,  if  there  be  two  or  more 
in  manner  hereinbefore  mention-  defendants,  is  to  be  deemed  suf- 
ed,  unless  such  order  be  obtained  ficient."  Order  XIII. 
within  six  weeks  after  the  an- 
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It  was  suggested  that  the  thirteenth  order  could  not 
be  waived.  That  is  a  misapprehension.  The  parties 
maj  consent  to  permit  an  an.endment,  which  is  not 
conformable  to  the  orders  of  the  Court. 

Motion  refused. 


1829. 


On  the  other  hand  it  was 
argued,  that  the  Plaintiff, 
having  omitted  to  take  ad- 
Taotage  of  the  alleged  waiver 
oo  the  hearing  of  the  motion, 
coald  not  avail  himself  of  it 
now ;  and  that  the  present  case 
was  distinguishable  from  that 
of  Tarleton  y.Dyer^  inasmuch 
tt  the  order  of  the  18th  of 
JamMory    contained    allega- 


tions which  were  not  true  in 
point  of  fact. 

The  Vice-chancellor 
was  of  opinion,  that  the  case 
came  within  the  principle  of 
Tarleton  v.  Dyer,  and  dis- 
charged his  former  order,  but 
directed  the  Plaintiff  to  pay 
to  the  Defendants  the  costs 
of  the  application. 
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■ 

Between  JAMES  WOIITHINGTON  LIVESEY 
and  MARY  CARTER  LIVESEY,  and  HARD- 
ING LIVESEY,  Infunts,  by  JAMES  WORTH- 
INGTON  LIVESEY,  their  Brother  and  next 
Friend,  -         ,        -  -  Plaintiffs; 

AND 

MARTIN  LIVESEY  and  JANE  his  Wife,  JOHN 
ARMSTRONG,  ELIZA  LIVESEY,  EDMUND 
WORTHINGTON  LIVESEY,  and  Others, 
November  s.  Defendants. 

By  thedirec-    ri^HE  suit  was  instituted  in  1822,  for  the  administra- 
tion of /(.,  a  bill     1      .         _    ,  .  _  , 
was  filed  for              tion  of  the  assets  of  Dr.  fVorthtngton,  the  granu- 

the  adrainij-  f^^  f  ,  plaintiffs.  *  Tlieir  eider  brother,  the  De- 
tator's  assets,  fendant  Edmund  IV.  JCtivesej/y  a  solicitor  iit  Liverpool^  had 
and  his  infant  ^  considerable  interest  under  the  grandfather's  will,  ad- 
brother  and  verse  to  theirs;  and  Ellis  and  Co..  his  agents  in  London. 
as  thcirnext  ^^^  conducted  the  suit  on  his  part  and  that  of  the  Plain- 
pi^^^'-ffv^*^  tiffs.  Marif  Carter  Liveseij^  one  of  the  infant  Plaintiffs, 
their  eldeV  '  attained  her  full  apje  in  July  1825.  In  May  1827>  E,  IV. 
h'^d  n'^iiv  Livesey  died  ;  and  the  adverse  interest,  which  had  been 
terest  adverse  in  him,  became  vested  in  Mary  Carter  Livesey^  as  his  exe- 
and  was  one  C"^"^  a"^  residuary  legatee.  Shortly  afterwards,  James 
oftheDe-  IVorthington  Livesey^  who  was  the  sole  adult  Plaintiff*  at 

acted  as'soli*    the  institution  of  the  suit,  gave  notice  to  Ellis  and  Co.  not 

ettor  in  the  ^^ 

country  for 

the  Plaintiffs,  and  the  suit  was  conducted  by  his  town  aj^ents :  after  the  sister  had 
attained  her  full  age,  D.  died,  having  appointed  her  his  executrix :  A,  gave  notice  to 
the  persons,  who  h^id  been  tnc  town  agents  of  Z>.,  not  to  take  any  proceedings  in 
his  name,  and  the  sister  appointed  them  to  act  as  solicitors  for  her :  Held,  that  A, 
was  not  entitled  to  have  the  papers  connected  with  the  cause  delivered  over  to  him, 
though  he  offered  to  satisfy  any  lien  which  might  be  claimed  against  them. 

The  bister  filed  a  bill  of  revivor  after  the  death  of  i>.,  and  made  A.  and  his 
infant  brother  Defendants:  A,  and  the  brother,  after  notice  of  that  bill,  filed 
another  bill  of  revivor:  this  second  bill  was  ordered  to  be  taken  off^the  file;  and  the 
Court  held,  that  an  alleged  defect  of  parties  in  the  frame  of  the  first  bill  uf  revivor 
afforded  no  reason  for  allowing  the  second  bill  of  revivor  to  remain  on  the  file. 

*  See  lAoney  v.  lAvaetf,  5  Russell^  S8T. 


CASES  IN  CHANCERY. 

to  take  aDjr  proceedings  in  his  name ;  and,  at  the  same 
time,  Mary  Carter  Livesey  retained  them  as  her  soli- 
citors. 

On  the  motion  of  James  Worthington  Livcsey^  the 
Vice-Chancellor  had  made  an  order  that  Ellis  and  Co. 
should  deliver  up  the  papers  to  him  on  the  payment  of 
what,  on  taxation,  should  be  found  due  to  them  in  re- 
spect of  the  costs  of  the  suit. 

Mary  Carter  Livescy  now  moved  that  the  order  might 
be  di2»charged. 

It  appeared,  by  the  affidavit  of  James  Worthington 
hivcsey^  that,  originally,  he  had  given  authoiity  to  his 
brother  E*  W.  Livcsey^  as  his  solicitor,  to  institute  the 
suit,  and  conduct  it.  But,  in  the  course  of  the  pro- 
ceedings, Ellis  and  Co.  communicated  immediately  with 
James  Worthington  Uvesey^  and  received  instructions 
and  directions  from  him  personally.  They  alleged,  that, 
on  those  occasions,  they  considered  him  as  the  agent  of 
his  brother  Edmund. 


11 
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Mr.  Bickersteth  and  Mr.  Knight^  in  support  of  the 
motion. 

In  point  of  fact,  Ellis  and  Co.  never  were  the  soli- 
citors of  the  Plaintiffs,  but  were  merely  the  town-agents 
of  £•  W.  Uvesey^  the  actual  solicitor  of  the  parties ; 
and,  consequently,  the  order  is  erroneous,  since  it  treats 
them  not  as  agents,  but  as  solicitors.  The  papers  being 
in  their  bands  as  the  agents  of  E.  W.  Livesey^  what  right 
can  one  or  two  out  of  three  Plaintiffs  have  to  call  for 
a  delivery  of  the  papers?  —  especially  when  the  execu- 
trix of  the  solicitor,  whose  agents  Ellis  and  Co.  were, 
requires  them  to  retain  those  papers.  It  is  alleged,  that  a 
large  balance  is  due  to  Ellis  and  Co.  from  E.  W.  Livesey^ 

exclusive 
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exclusive  of  the  costs  of  the  suit;  and  Mary  Carter 
Livesey  swears  that  she  believes  that  James  JVorthington 
Livesey  is  indebted  to  the  estate  of  his  deceased  brother. 
These  papers,  therefore,  may  be  subject  to  a  lien  far 
bejond  the  unsatisfied  costs  of  the  suit. 


The  Solicitor-Getieral  and  Mr.  J.  Bussellj  contra. 

Sometimes  Ellis  and  Co.  seem  to  have  considered 
themselves  merely  as  agents ;  and  at  other  times,  they 
have  unquestionably  acted  as  the  solicitors  of  the  Plain- 
tiffs ;  but,  by  the  law  of  the  Court,  they  must  be  consi- 
dered as  solicitors  and  not  as  agents.  They  were  acting 
for  Plaintiffs,  of  whom  two  were  infants.  Edmund,  the 
alleged  solicitor,  was  a  Defendant,  having  an  interest  ad- 
verse to  that  of  his  younger  brothers  and  sisters.  EUis 
and  Co.  must  have  known  from  the  pleadings  in  the  cause, 
and  they  are  expressly  apprized  by  letters  set  forth  in 
the  affidavits,  that  E.  fV.  Livesey  had  a  material  interest 
hostile  to  that  of  the  infants ;  and  officers  of  the  court, 
who  de  facto  do  all  that  solicitors  would  do  for  infant 
Plaintifis,  (and  it  is  not  shewn  that  Edtnund  did  any 
part  of  the  duty  of  a  solicitor,)  will  not  be  permitted  to 
say,  *'  We  have  not  been  the  solicitors  of  these  infants ; 
we  were  only  the  agents  of  a  Defendant  having  an 
interest  adverse  to  theirs,  and  that  Defendant  was  their 
solicitor." 


A  Defendant,  having  an  interest  adverse  to  infant 
Plaintiffs,  cannot  be  the  solicitor,  by  whose  acts,  as 
solicitor,  those  Plaintiffs  are  to  be  bound ;  if  he  is  not 
the  solicitor  of  all,  he  is  not  the  solicitor  of  any.  It 
would  be  of  dangerous  consequence,  if,  in  family  suits, 
such  as  this  is,  officers  of  the  Court,  acting  as  EUis  and 
Co.  have  acted  here,  should  not  be  regarded  as  being 
de  facto  the  solicitors  of  the  Plaintiffi,  on  whose  behalf 
they  have  conducted  the  suit. 

But 
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Ellis  and  Ca  have  no  right  to  the  possession  of  the 
papers;  and  their  possession  must  be  considered  as  the 
poossession  oi .Mary  Carter  Livesey^  considered  either 
as  the  executrix  of  the  deceased  solicitor,  or  as  having 
been  originally  a  Co-plaintiff.  As  representing  the  de- 
ceased solicitor,  her  right  can  only  be  to  have  his  lien 
satisfied ;  as  having  been  originally  an  infant  Plaintiff, 
her  rights  cannot  extend  to  more  than  to  have  the  in- 
spection and  use  of  the  papers  in  matters  connected 
with  the  interest  in  respect  of  which  she  was  made  a 
Co-plaintiff.  The  papers  must  be  delivered  to  one  of 
the  two  contending  parties:  and  the  question  is,  which 
has  the  better  ri<rht  to  appoint  a  solicitor  instead  of  the 
solicitor  who  is  dead,  and  to  have  the  conduct  of  the 
suit?  Two  out  of  three  Co-pin  in  tiffs,  — one  of  these  two 
having  been  originally  the  sole  adult  Plaintiff,  and  the 
next  friend  of  the  other  two, — must  prevail  over  the  pre- 
tensions of  the  third  Co-plaintiff.  On  general  grounds, 
the  majority  of  Plaintiffs,  including  the  person  who 
originally  authorized  the  institution  of  the  suit,  and 
was  responsible  for  the  costs,  and  retained  the  solicitor, 
are  entitled  to  a  preference  over  one  single  Co-plaintiff, 
who  was  originally  a  party  by  one  of  that  majority  as 
her  next  friend :  and,  in  the  present  case,  these  grounds 
derive  additional  strength  from  the  circumstance,  that  this 
lady,  by  having  acquired  the  adverse  interest  of  a  de- 
ceased Defendant,  is  herself  to  be  considered  as  sub- 
stantially a  Defendant  to  the  suit ;  so  that,  even  if  she 
were  willing  to  concur  with  her  brothers  in  the  pro- 
secution of  the  suit,  it  would  be  improper  to  permit  her 
to  continue  to  fill  the  character  of  a  Plaintiff. 


Mr.  Bickerstet/ij  in  reply. 

The  motion  ^relates,  not  to  the  conduct  of  the  suit, 
but  to  the  possession  of  the  papefs.     We  do  not  say 

that 
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1829.  of  revivor.  The  Defendants  to  it  were  her  two  brothers^ 
who  had  previously  been  Co-Plaintiffs  with  her,  and  all 
the  persons  who  had  been  Defendants  to  the  original  bill, 
except  John  Armstrongs  the  surviving  trustee  under  the 
testator's  will.  The  original  decree  directed  an  account 
against  him  ;  but  the  bill  of  revivor  alleged  that  he  was 
dead,  and  had  not  possessed  himself  of  any  part  of  the 
trust  property.  On  the  29th  dijviy^  Jamez  WorthingUm 
Livesey  appeared  to  this  bill ;  and,  on  the  6th  of  August, 
he  and  his  infant  brother,  after  a  previous  application  to 
Mary  Carter  Livesey  not  to  proceed  in  reviving  a  suit 
which  she  had  no  right  to  prosecute,  and  which  they 
meant  to  carry  on  with  due  diligence,  filed  a  bill  of 
revivor,  stating  that  she  had  acquired  an  interest  ad- 
verse to  theirs,  and  neither  would  nor  could  any  longer 
concur  with  them  as  Co-plaintifis.  The  Defendants  to 
this  bill  were  Maty  Carter  Livesey,  such  of  the  parties 
Defendants  to  the  original  bill  as  were  living,  and  the 
real  and  personal  representatives  of  Armstrong, 

On  the  26th  of  August,  Mary  Carter  Livesey  obtained 
an  order  of  revivor  on  her  bill ;  and,  on  the  following 
day,  her  two  brothers  obtained  an  order  to  revive  in 
their  suit 

With  the  motion  relating  to  the  custody  of  the 
papers,  there  was  combined  an  application  on  the  part 
of  Mafy  Carter  Livesey,  that  the  bill  of  revivor  filed  by 
James  fVorthington  Livesey  and  Harding  Livesey  might 
be  taken  off  the  file  for  irregularity,  and  that  the  order 
of  revivor  obtained  by  them  might  be  discharged. 

In  support  of  the  application  it  was  said,  that  Mary 
Carte}'  Livesey  had  obtained  priority  of  suit,  and  that 
James  fVorthington  Livesey  and  his  infant  brother,  having 
appeared  to  her  bill,  and  having  notice  of  her  proceed- 
ings. 
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the  legal  interest  in  the  trust-property  had  become  vested 
in  his  representatives.  His  real  and  personal  repre^ 
sentatives  were,  therefore,  necessary  parties  to  the  suit; 
and,  under  the  order  of  revivor  obtained  by  Mary  Carter 
Ldvesey^  the  decree  could  not  be  prosecuted  with  eflkcL 
She  allied,  indeed,  in  her  bill  of  revivor,  that  Armstrong 
did  not  possess  himself  of  any  part  of  the  trust-property: 
but  the  original  decree,  directing  an  account,  shewed  that 
that  allegation  could  not  be  true,  unless  the  decree  were 
erroneous;  and  the  mere  allegation  of  Mary  Carter 
Ldvesey  could  not  deprive  the  other  parties  of  their  right 
to  an  account,  which  the  decree  had  directed.  Even  if 
such  an  all^^tion  were  to  destroy  the  right  to  an  ac*> 
count,  it  could  not  cure  the  defect  arising  from  the  want 
of  any  representative  of  the  surviving  trustee.  Sodi 
imperfections  in  the  frame  of  Mary  Carter  Uvesei/^  suit 
were  a  sufficient  ground  for  refusing  the  motion,  or  at 
least  for  a  r^erence  to  the  Master  to  inquire,  which  suit 
of  revivor  ought  to  be  permitted  to  go  on. 


It  was  stated  in  reply,  that  the  rule,  which  prohibited 
one  of  several  Plaintifi  from  alone  filing  a  bill  of  re- 
vivor, wiless  his  Co-plaintiffs  refused  to  oHicur  witk 
him,  did  not  apply  to  the  present  case;  because  it  was 
clear  from  the  previous  conduct  of  the  parties,  as  well 
as  from  the  nature  of  the  interest  which  Mary  Carter 
Livesey  acquired  on  the  death  of  Edmund^  that  she  and 
her  brothers  could  not  continue  Co-plaintifis.  As  to 
the  alleged  imperfection  of  her  bill  of  revivor,  the  Court 
could  not  enter  into  the  consideration  of  that  topic 
If  that  bill  were  defective,  the  defect  could  be  cured  by 
amendment. 


The  Lord  Chancellor  held,  that.  Maty  Carter 
Livesei/s  bill  having  been  first  filed,  James  Worihingtan 
Ldvesey  bad  no  right  to  file  another  bill  of  revivor ;  and. 

that 
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pose  of  looking  into  the  draft  of  the  interrogatories 
exhibited  for  his  examination,  in  order  to  prepare  him- 
self to  speak  with  certainty  as  to  the  matters  required, 
to  be  elicited." 

There  was  an  affidavit  to  the  same  effect.  * 

The  solicitor  of  the  creditor,  at  whose  suit  the  arrest, 
had  taken  place,  swore,  that  Randolph^  to  avoid  his  cre- 
ditors, quitted  Rath  in  1827;  that,  since  the  commence- 
ment of  1829,  he  had  frequently  seen  him  in  London; 
that  he  believed  that  Randolph  had  been  resident  in 
London  since  1827,  and  that  the  allegations,  that  he 
had  come  to  London  and  remained  there  for  the  pur- 
pose of  obeying  the  subpoena  and  giving  evidence,  were 
delusive. 

The  SoUcitor-Getieraly  for  the  petition. 

The  subpcena  in  Chancery  does  not  fix  the  day  on 
which  the  witness  is  to  attend  to  be  examined;  but 
when  once  a  day  is  appointed,  he  is  informed  of  it  by  a 
note  under  the  hand  of  the  examiner,  and  he  is  bound 
to  attend  on  that  day.  Randolph  was  arrested  not  only 
after  he  had  been  served  with  the  svibpcena,  but  after  he 
had  received  the  note  of  the  examiner,  fixing  the  22d 
of  October^  and  while  he  was  on  his  way  to  do  an  act 
preparatory  to  his  examination.  He  is  entitled  to  be  dis- 
charged, both  because  his  arrest  was  within  the  time  to 
which  his  protection  would  extend,  and  because  it  took 
place  while  he  was  engaged  in  an  act  connected  with  his 
obedience  to  the  subpcena. 

Mr.  PepySy  contri. 

The 

*  Randolph  had  applied  to  Lord  Tenterden  to  be  dischaiged;  but 
hit  Lofdihip  refused  the  application. 
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,  Nov*  4. 
Dec,  9. 

If  a  Defend- 
ant, who  is  in 
a  situation  to 
dismiss  a  bill 
by  an  order  of 
course  for 
want  of  prose- 
cution, afler 
replication 
filed,  does  not 
avail  himself 
of  his  right, 
but  permits 
the  Plaintiff  to 
file  interroga- 
tories and  ex- 
amine wit- 
nesses, he  can- 
not afterwards 
dismiss  the  bill 
for  want  of 
prosecution ; 
and  an  order 
of  dismissal, 

subsequently 
obtained, 
will  be  dis- 
charged for 
irr^ularity. 


FERNES  V.  HUTCHINSON- 

f^T^HE  Plaintiff,  without  having  been  served  with  notice 
of  a  motion  to  dismiss  the  bill  for  want  of  prose- 
cution, filed  a  replication  to  the  answer  of  the  De» 
fendant,  and  served  a  subpoena  to  rgoin  on  the  6th  of 
May:  so  that,  according  to  the  seventeenth  order,  he 
ought  to  have  given  rules  to  produce  witnesses,  and 
ought  to  have  passed  publication,  in  Trinity  term  fol- 
lowing; and,  upon  his  default  in  so  doing,  the  Defendant 
was  at  liberty  to  have  dismissed  his  bill  with  costs. 
Trinity  term  ended  on  the  8th  of  Juli/i  and  nothing 
was  done  by  either  Plaintiff  or  Defendant  till  the  14th  of 
Jutyf  when  the  Plaintiff  filed  interrogatories  in  the  exa- 
miner's office.  On  the  22d  of  that  month,  he  proceeded 
to  examine  two  witnesses,  after  the  usual  notice  to  the 
derk  in  court  of  the  Defendant ;  and  he  was  proceeding 
to  examine  other  witnesses,  when  the  Defendant  pre- 
sented a  petition  of  course  at  the  Rolls,  stating  that  the 
Plaintiff  had  filed  a  replication,  and  served  a  subpoena  to 
rejoin,  returnable  on  the  6th  of  3fay,  and  that  no  pro- 
ceedings had  been  since  taken.  On  that  petition  the 
4isual  order  was  made,  that  the  bill  should  stand  dis- 
missed with  costs. 


The  Plaintiff  now  moved  to  discharge  the  order  for 
irregularity. 


The  Solicitor-General,  for  the  motion. 

The  Plaintifi^  if  he  did  not  avail  himself  of  his  power 
to  dismiss  the  bill  before  the  Defendant  had  taken  any 
further  proceedings,  could  not  exercise  it  subsequently. 
By  remaining  passive,  and  not  obtaining  the  order  of 

dismissal 
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1829f       publication  passed ;  and  the  Defendant  was  therefore  en- 
titled to  have  dismissed  the  bill  with  costs,  by  an  order 
of  course.     The  Defendant,  however,  did  nothing.    On 
HuTCHiiiBON.  ^g  j^jjj  of  Jtt/y,  the  Plaintiff  filed  his  inteiTogatories  in 

the  examiner's  office ;  on  the  22d  of  Jidy^  be  examined 
two  witnesses,  after  the  usual  notice  to  the  Defendant's 
clerk  in  court;  and  he  was  proceeding  to  examine  his 
third  witness,  when,  on  the  24th  of  Jufy,  the  Defendant 
obtained  the  usual  order,  dismissing  the  bill  for  want  of 
prosecution,  with  costs.  The  question  is,  Was  he  en* 
tided  to  obtain  this  order  ? 

I  am  of  opinion,  that,  under  these  circumstances,  the 
Defendant  was  not  entitled  to  obtain  an  order  of  dis- 
missal.  He  was  entitled  to  have  dismissed  the  bill  at 
the  end  of  the  term,  and  within  a  convenient  time  after- 
wards: he  did  not  avail  himself  of  this  right;  and  the 
Plaintiff  might  &irly  consider  that  he  did  not  mean  to 
dismiss  the  bill.  The  Plaintiff  then  takes  a  step,  of 
which  he  gives  notice  to  the  Defendant,  and  is  allowed 
to  go  on.  The  Defendant  having  lain  by  during  the 
whole  of  this  time,  and  having  had  distinct  notice  that 
the  Plaintiff  was  proceeding  in  the  suit,  was  not  entitied 
afterwards  to  dismiss  the  bill  by  a  common  order. 

The  order  was  discharged  with  costs. 
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1829*        in  determining  what  books,  papers,  or  writings  should 

_    ' '  \,  '     be  produced.     The  Master  refused  to  exercise  such  a 
In  the  Matter     ,    '^    , 

of  the  several   discretion,  and  on  the  4th  of  December  granted  his  cer- 

LLAi^B»i^T   ^^fi^^t  ^^^  ^®y  "  ^^^  "^'  brought  in  before  him  upon 

Sec  oath  the  several  deeds,  books,  papers,  and  writings,  in 

their  custody  or  power  relating  to  the  charity,  although 

they  had  been  duly  summoned  so  to  do."     Upon  this 

certificate  the  usual  four-day  order  was  obtained. 

The  feoffees  moved  before  the  Lord  Chancellor,  that 
the  order  of  the  4th  of  December  might  be  discharged^ 
or  that  it  might  be  referred  to  the  Master  to  inquiif 
and  certify  what  deeds,  maps,  books,  papers,  and  writ* 
ings  were  proper  or  necessary  to  be  produced  before 
him  for  the  purposes  of  the  order  of  the  5th  of  Naoefkbew 
1827,  and  when  and  for  how  long  a  time  they  were  to 
be  left  in  his  office;  and  that,  in  the  mean  time,  the  pro-» 
ceedings  under  the  order  of  the  4th  of  December  1828 
might  be  stayed. 

Mr.  CockereUf  in  support  of  the  moUon* 

Mr.  Wi/ati^  contrd. 


I^ov.^s.  The  Lord  Chancellor. 

By  the  original  order,  made  in  Naoember  1827,  the 
parties  were  required  to  produce  before  the  Master  all 
deeds,  books,  papers,  and  writings  connected  with  the 
charity,  which  was  the  subject  of  the  petition.  In  No* 
vember  1828,  the  Master  issued  his  warrant,  requiring 
the  trustees  of  the  charity  to  bring  into  his  office  all 
deeds  and  papers  relating  to  the  charity  estates.  The 
parties  afterwards  attended  before  him,  when  it  was 
iitged  on  behalf  of  the  trusteesi  that  the  Master  should 

exercise 
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Rolls. 
Kov,9. 


WAGSTAFF  v.  BRYAN. 


Statements  in   fTHHE   bill   in   this  case   was   merely   a   bill  of  re- 
an  answer  are     M 


iropertinenty 
if  tiiey  are 
ndther  called 
for  by  the  bill 
nor  material 
to  the  defence, 
with  reference 
to  the  order 
or  decree 
which  may  be 
made  on  the 
bill. 

Statements 
in  an  answer 
to  a  bill  of  ^ 
revivor,  which 
merely  shew 
irregularity 
and  miscon- 
duct in  the 
former  pro- 
ceedings in 
the  suit,  are 
impertinent. 


vivor,  though  some  of  the  allegations^  intro-' 
ducing  matter  which  was  only  matter  of  revivor,  were 
stated  by  way  of  supplement.  In  the  answer,  a  de- 
tailed account  of  the  proceedings  which  had  taken 
place  in  the  suit,  and  which  were  referred  to  in  the  bill, 
was  introduced,  for  the  purpose  of  objecting  to  them  as 
irregular  and  oppressive ;  and  it  was  insisted  that  some 
of  the  orders,  which  had  been  made  in  the  cause,  ought 
to  be  set  aside,  and  that  money,  which  had  been  paid  out 
of  Court  under  them,  ought  to  be  brought  back.  One 
continuous  portion  of  this  statement  extended  to  upwards 
of  ninety  folios.  On  a  reference  for  impertinence,  the 
Master  had  reported  that  the  answer  was  not  impertinent; 
and  to  his  report  the  Plaintiff  took  exceptions. 

Mr.  G.  Richards^  in  support  of  the  exceptions,  con- 
tended, that  long  and  prolix  statements  of  the  former 
proceedings  in  an  answer  to  a  bill  of  revivor,  were 
altogether  irrelevant.  If  the  Defendant  wished  to  com- 
plain of  the  former  proceedings,  he  ought  to  have  pre- 
ferred his  complaint  by  a  motion  or  a  petition. 

Mr.  Ktnderslet/f  contra^  contended,  that  the  party  had 
a  right  to  place  on  the  record  his  protest  against  the 
course  of  procedure  which  the  Plaintiff  had  adopted;  and 
more  especially,  as  he  would  have  a  right  to  read  his 
answer  on  the  question  of  costs. 

The  Master  of  the  Rolls. 

The  question  is.  Whether  long  statements,  intro- 
duced for  the  purpose  of  showing  that  there  has  been 

» 

irre- 
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1829.       orders  had  come  into  operation ;  and,  pursuant  to  the 

sixth  of  those  orders,  exceptions  had  been  filed,  de^ 

scribing  the  particular  passages  which  were  considered 

tx>  be  impertinent.     Each  exception  included  a  great 

Form  of  portion  of  the  answer,  and  described  that  portion  as 

ksptftinence    ^^Ltending  from  a  specified  word  in  a  specified  folio,  to 

under  the  new  another  specified  word  in  another  specified  folio, 
orders. 

Mr.  Kinderdey  objected  that  the  exceptions  were  bad 
in  form.  Each  allegation,  he  said,  ought  to  haVe  been 
the  subject  of  a  separate  exception,  as  each  interrogatory 
must  be  made  the  subject  of  a  separate  exception,  where 
the  answer  is  complained  of  for  insufficiency ;  and  each 
exception  ought  to  have  stated  the  matter  complained  of 
as  impertinent. 

The  Master  qf  the  Rolls  held,  that  the  exceptions 
were  right  in  point  of  form.  The  only  object  of  the 
sixth  order  was,  to  inform  the  Defendant  what  pai^ 
ticular  parts  of  the  answer  were  complained  of  as  \m* 
pertinent;  and  that  information  was  given  him  with 
sufficient  certainty  by  this  mode  of  excepting. 


An  exception       The  greater   part  of  the   matter  included  in  each 

any  part  of  laid  down  by  the  Master  of  the  Rolls  in  deciding  on  the 
locludedm it  ^^^^^i*'  which  bad  been  the  subject  of  the  first  refers 
be  not  im-  ence :  but,  with  respect  to  the  answer  whidi  had  been 
^^^  referred  under  the  new  orders,  Mr.  Kinderdey  submitted, 

that  the  Plaintiff  was  bound  to  make  out  that  the  whole 
of  the  passage  contained  in  each  exception  was  imperti» 
nent,  and  that,  if  any  part  of  it,  however  short,  could  be 
shown  to  be  not  impertinent,  the  whole  of  that  exception 
innst  fail. 

Mi\ 
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Mr.  G.  Richards,  on  the  other  hand,  contended,  that,  1829* 
if  part  of  the  matter  included  in  one  exception  was 
impertinent  and  part  of  it  not  impertinent,  the  Court 
vonld  allow  the  exception  as  to  so  much  of  the  matter 
as  was  impertinent,  and  disallow  it  as  to  the  rest.  Such 
had  hitherto  been  the  usual  course  of  the  Masters  in 
proceedings  on  exceptions  for  impertinence ;  and  it  was 
analogous  to  the  mode  of  proceeding  on  exceptions  for 
insufficiency.  A  different  rule  would  force  a  party  to 
Hiake  each  separate  allegation  the  subject  of  a  separate 
cxoeptioQ)   which  would  occasion  great  prolixity  and 


Tke  Maitbr  €f  the  Rolls  held,  that  each  exception 
must  be  supported  in  Mo,  or  must  fail  altogether ;  that 
the  exception  must  be  overruled,  if  it  included  any  one 
paange  which  was  not  impertinent :  and  that  the  sixth 
ofder  might  be  completely  evaded,  if  a  different  rule 
were  adopted ;  because  a  party  would  then  be  left  at 
liberty  to  file  sweeping  general  excepti&ns,  and  take  the 
chance  of  succeeding  on  some  small  portion  of  a  vast 
mass  of  matter. 


The  Defendant  succeeded  in  showing  that  each  ex* 
ceptioa  included  some  passage  whicli  was  not  inv- 
pertineot;  and  the  exceptions  were  disallowed. 
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Rolls. 
Notk  10.  17. 

Where  a  cus- 
tomary tene- 
ment IS  free- 
hold, and  the 
lord,  being 
only  tenant 
for  life  of  the 
manor,  pur- 
chases tne  fee 
of  the  cus- 
tomary tene- 
ment, the 
seignory  is 
suspended 
durine  the 
life  of  the 
lord,  but  re- 
vives at  his 
death,  and  the 
customary 
tenement 
descends  to 
his  heir. 

Where  the 
custom  of  a 
manor  re- 
quires a  bar- 
gain and  sale, 
as  well  as  a 
surrender  and 
admittance,  to 
pass  the  cus- 
tomary tene- 
ment, the 
freehold  is  in 
the  tenant, 
and  not  in  the 
lord. 


BINGHAM  i;.  WOODGATE. 


TTNDER  family  settlements,  Jofin  Lord  Muncaster 
^^    was  tenant  for  life  of  the  manor  of  Muncaster^ 


mainder  to  his  first  and  other  sons  in  tail  male;  re- 
mainder to  his  brother  Lonother  for  life ;  remainder  to  * 
the  first  and  other  sons  of  Londher  in  tail  male.  Jdin 
Lord  Muncaster^  at  three  difierent  times,  purchased  of 
tenants  of  the  manor  certain  customary  tenements,  which 
were  conveyed  to  him  and  his  heirs.  On  each  of  these 
three  occasions,  the  vendor  conveyed  by  a  deed,  the 
operative  words  of  which  were,  **  grant,  bargain,  and 
sell  *,"  and  in  which  the  premises  were  described  "  as 
customary  messuages  and  tenements  within  the  manor  of 
Muncaster^  of  the  yearly  customary  fineable  rent "  of  a 
specified  amount:  and  he  also,  at  a  court  holdenfor  the 
manor,  surrendered  the  premises  into  the  hands  of  Lord 
MuncasteTj  to  the  use  of  him,  his  heirs  and  assigns. 

In  1812,  John  Lord  Muncaster  made  his  will,  whereby 
he  devised  all  his  manors,  lands,  and  hereditaments  to 
trustees,  and  their  heirs,  upon  trust  to  sell ;  and  he  died 
in  Jufif  1813J  leaving  his  only  child,  Lady  BakarraSf 
his  heiress-at-law,  and  heiress  by  the  custom.  Upon  his 
death,  his  brother,  Lawther  Lord  Muncaster^  became  te- 
nant for  life  of  the  manor.  He  died  in  1817;  and  then  his 
son  Atdgtistiis,  the  present  Lord  Muncaster^  who  was  not  of 
age  till  1823,  became  tenant  of  the  manor  in  tail  malci 
and,  afterwards,  by  suffering  a  recovery,  acquired  the  fee. 
Lady  Balcarras  had  been  admitted  as  tenant  of  the  three 

cus- 


*  In  one  of  the  conveyances  the  words  were  **  grant,  bargain, 
ibU,  and  surrender." 
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costomaiy  tenements  purchased  by  her  &ther;  and  the 
admittance  stated  her  title  to  be  by  descent  from  him. 

The  suit  was  instituted  by  .specialty  creditors,  for  the 
administration  of  the  estate  of  John  Lord  Muncaster. 
Under  an  order  for  the  sale  of  his  freehold  and  copy- 
hokl  estates,  the  three  customary  tenements,  which  he 
had  bought,  were  sold,  and  the  present  Lord  Muncaster 
became  the  purchaser.     The  usual  reference  as  to  title 
was  then  made ;  and,  before  the  Master,  an  objection  was 
taken,  that,  the  customary  estate  was  extinguished  by 
the  oonveyance  to  John  Lord  Muncaster  in  fee ;  that  the 
three  customary  tenements,  as  part  of  the  demesnes  of 
the  manor,  became  subject  to  the   limitations  of  the 
manor ;  and,  therefore,  that  they  did  not  pass  by  the 
will  of  the  testator,  but  that,  upon  his  death,  and  the 
death  of  his  brother,  they,  as  parcel  of  the  manor,  became 
▼eited  in  the  pres^it  Lord  Muncaster  as  tenant  in  tail. 


1829. 


Bingham 

V. 
WOOOGATS. 


The  certificate  of  the  steward  of  the  manor  as  to  the 
customs  was  in  the  following  words  :  "  The  custom  of 
the  manor  of  Muncaster^  in  all  cases,  requires  a  cus- 
tomary tenant,  disposing  of  his  customary  estate,  to  ex- 
ecute a  conveyance  to  the  purchaser  in  addition  to  the 
surrender  and  admission.  On  the  lord  of  the  manor  of 
Muncaster  becoming  possessed  of  any  customary  estate 
within  the  manor,  the  same  would  become  free,  and, 
if  regranted  to  any  one,  would  require  a  deed  of  con- 
veyance, but  no  admission  to  this,  if  the  lord  had  the 
perpetoal  right  in  the  manor.  I  cannot  find  a  single 
instance,  where  the  lord  of  the  manor  of  Muncaster ^ 
bedding  in  perpetuity,  has  ever  regranted  a  customary 
estate  within  the  manor,  that  they  became  possessed  of. 
Every  purchase,  that  has  been  made,  is  still  held  in  the 
famOy.     The  above  is   tlie  custom  of  the  manor  of 
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The  Master  reported  in  favour  of  the  title ;  and  to 
his  report  exceptions  were  taken  by  the  purchaser. 

The  question  on  the  argument  of  tlie  exceptions  was, 
whether,  by  the  union  of  the  fee  of  tlie  customary  tene- 
ment with  the  lord's  estate  for  life  in  the  manor,  the 
customary  tenements  were  extinguished;  or,  whetlier 
they  were  only  suspended  during  the  continuance  of 
the  life  estate,  and,  on  the  death  of  the  lord,  went  to  his 
heir-at-law  or  devisee. 


The  heir  concurred  in  the  sale;  and  there  was  no 
question  between  the  heir  and  the  devisees  in  trust 

Mr.  PejJi/s  and  Mr.  Stuart^  in  support  of  the  ex- 
ceptions. 

It  has  been  decided  in  St.  Paul  v.  Viscount  Dudley 
and  Ward  (a),  that,  if  a  lord,  tenant  for  life  of  a  manor, 
with  remainder  over,  purchases  copyhold  lands  holden 
of  the  manor,  and  takes  the  surrender  to  himself  and 
his  heirs,  the  copyholds  are  merged,  and  become  sub- 
ject, as  parcel  of  the  manor,  to  the  same  limitations 
with  it.  If,  therefore,  the  lands  purchased  by  Lord 
Muncaster  had  been  copyholds  in  name,  no  question 
could  have  arisen :  and  Doe  v.  Danvers  {b)  shews,  that 
the  same  principle  applies  to  other  customary  tene- 
ments as  well  as  to  copyholds.  In  Reay  v.  Hunitng^ 
ton  (c),  Lord  Ellenboroughf  speaking  of  such  custom- 
ary estates  as  those  on  which  the  present  question 
arises,  says  (t/),  *^  although  these  appear  to  have  many 
qualities  which  do  not  properly  and  ordinarily  belong  to 
villenage  tenure,  either  pure  or  privileged,  (and  out  of 

one 

(a)  15  Ves.  167.  Sec  also  King        (c)  4  East,  271. 
V.  Moody,  2  Sim,  4>  1^.579.  {d)  4  JSast,  288. 

(6)  7  Eatt,  299. 


CASES  IN  CHANCERY.  M 

one  or  other  of  these  species  of  villenage  all  copyhold  is       18991 
deriTed,)  and  ako  have  some  which  savour   more  of    ^  ■"*  '*■' 
military  tenure  by  escuage  uncertain,  which,  according  9. 

to  Littleion^  sec. 99^  is  knight's  service;  and,  although  W^'«>^A!r«. 
they  seem  to  want  some  of  the  characteristic  qualities 
and  drcumstances  which  are  considered  as  distinguish- 
ing this  species  of  tenure,  viz.  the  being  holden  at  the 
win  of  the  lord,  and  also  the  usual  evidence  of  title  by 
copy  of  court  roll,  and  are  alienable,  also,  contrary  to 
the  usual  mode  by  which  copyholds  are  aliened,  viz.  by 
deed  and  admittance  thereon  (if,  indeed,  they  could  be 
immemorially  aliened  at  all  by  the  particular  species  of 
deed  stated  in  the  case,  viz.  a  bargain  and  sale,  which  at 
common  law  could  only  have  transferred  the  use);  I  say, 
notwithstanding  all  these  anomalous  circumstances,  it 
seems  to  be  now  so  far  settled  in  courts  of  law,  that 
these  customary  tenant-right  estates  are  not  freehold, 
but  that  they  in  effect  fall  within  the  same  consideration 
as  copyholds,  that  the  quality  of  their  tenure  in  this 
respect  cannot  properly  any  longer  be  drawn  into 
question.  In  the  case  of  Stephenson  v.  HaU  (a\  Lord 
Monoid  and  Mr.  Justice  Denison  considered  it  to  be 
a  settled  point,  that,  in  the  case  of  customary  estates, 
*  the  freehold  was  in  the  lord.'  And,  in  the  very  late 
case  of  Burrell  v.  Dodd  (£),  the  Court  of  Common  Pleas 
expressly  held  these  customary  tenant-right  estates  not 
to  be  freeholds."  These  customary  tenements,  there^- 
fore,  falling  within  the  same  consideration  as  copyholds, 
come  under  the  rule  established  in  5/.  Patd  v.  Dudley 
and  Ward ;  and,  by  the  surrenders,  the  customary  estates 
extinguished. 


If  the  customary  estates  were  extinguished  by  the  sur- 
renders, the  admittance  of  Lady  Balcarras^  as  entitled 

by 

(a)  3  Bturowt,  IS78.  (i)  3  Boi.  (jt  PvL  378. 
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1829.       by  descent  from  her  father,  was  altogether  null  and  void ; 
B   oHAK     ^^^  ^^"  ^"^  admittance  operate  as  a  new  grant  by  the 
lord.    Zouchv.  Forse(a\  Vernon,  v.  V€mon.{J})  Holdfast 
V.  Gapham.  (c) 

Mr.  Knightj  Mr.  Preston,  and  Mr.  Simpkinson^  against 
the  exceptions. 

The  rule,  that  the  copyhold  is  extinguished,  if  the 
copyholder  in  fee  surrenders  to  the  lord,  whatever  the 
estate  of  the  lord  in  the  seigniory  may  be,  is  peculiar  to 
copyholds :  the  principle  of  it  is,  that,  in  contemplation  of 
law,  the  estate  of  the  copyholder  is  only  an  estate  at  the 
will  of  the  lord,  and  that,  by  surrender,  the  less  interest 
is  merged  in  the  greater ;  and  neither  the  rule  nor  the 
principle  can  apply,  where  the  freehold  of  the  lands  is 
in  the  tenant 


Whether  the  freehold  be  in  the  tenant  or  in  the  lord, 
is  matter  of  fact,  to  be  ascertained,  in  each  particular 
case,  by  the  mode  of  conveyance,  and  other  circum- 
stances which  mark  the  quality  of  the  tenure.  Here  the 
estate  will  not  pass  by  surrender  and  admittance ;  there 
must  be  a  conveyance  from  the  grantor  to  the  grantee ; 
and  that  which  passes  by  the  conveyance  is  the  freehold : 
the  surrender  and  admittance  are  necessary,  only  to  mark 
the  change  of  tenancy.  In  WiUan  v.  Lancaster  {d)  and 
Husset/  V.  Grills  {e)j  the  decisions  proceeded  on  the  prin- 
ciple, that  the  freehold  of  customary  lands,  holden  by  a 
tenure  similar  to  that  which  exists  here,  was  in  the 
tenant,  and  not  in  the  lord.  Craoother  v.  Oldfield  {g\ 
Rogers  v.  Bradley,  {h) 

The 


(a)  7J?af<,186. 
{h)  7  Eoit^  8. 
(c)  1  r.  R,  600. 
(^  5i2t(M.  109. 


{e)  Amb,  299. 
{g)  lSaik.364. 
(A)  2  VeiU.  143. 
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The  question  then  is.  Whether,  by  the  anion  of  the       182d. 
firediold  estate  in  the  lands  with  the  seigniory  daring  the     ^    -   -  ' 
life ctJoknljoirdMuncasier,  the  castomary  freeholds  were  i^. 

extinguished  or  only  suspended  ?  The  rulei  as  to  sus-  ^oodoati. 
penaoa  and  extingnishment,  is  laid  down  by  Lord 
Cote  («) — ^  Suspence,  in  legall  understanding,  is  taken, 
when  a  sdgniorie,  rent,  profit  apprender,  &c.,  by  reason 
of  onitie  of  possession  of  the  seigniorie,  rent,  &c.,  and  o£ 
the  land  out  of  which  they  issue,  are  not  in  esse  for  a 
time  ei  tunc  dormiuntf  but  may  be  revived  or  awaked ; 
and  they  are  said  to  be  eittinguished,  when  they  are  gone 
far  ever,  ei  tunc  moriuntur^  and  can  never  be  revived; 
that  is,  when  one  man  hath  as  high  and  perdurable  .  . 
mm  estate  in  the  one  as  in  the  other."  To  the  same 
fSact  are  sections  569^  560,  561,  and  S62^  o(  Littleton. 
Cam^s  mgest^  Suspension^  (A)4*(B).  Eoe  v.  Ver^ 
non{b\  Doe  on  the  demise  ofNevAy  Y.Jackson,  (c)  The 
doctrines  of  extinguishment  and  suspension  spring  from 
a  role  of  tenure,  that  no  one  can  be  lord  and  tenant  at 
the  sune  time ;  and  the  suspension  or  extinguishment 
is  never  to  a  greater  extent  than  that  to  which  the  estate 
in  the  seigniory  and  the  estate  in  the  land  are  equal. 
The  customary  estates,  therefore,  though  suspended 
during  the  life  of  John  Lord  Muncaster^  revived  on  hb 
death. 

Mr.  Boupdl  and  Mr.  Lynch^  for  other  parties  in  the 
same  interest 


The  Master  of  the  Rolls.  ^<w.  it. 

A  lord  of  a  manor,  who  was  tenant  for  life  only,  pur- 
diased  the  fee  of  three  customary  tenements,  which  were 

holden 

(a)  Co. UtL  313  a.        (fi)  S  Eoit,  SI.        (c)  1  Sam.  4*  Crti.  455. 
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holden  of  tb^  manor,  and  which,  according  to  the  cus- 
tom of  the  manor,  wef  e  conveyed  to  him  by  bargain  and 
•sale,  and  also  by  surrender.  The  custom  of  the  manor 
requiring  a  bargain  and  sale,  as  welt  as  a  surrender  and 
admittance,  to  pass  the  customary  tenements,  they  are 
plainly  freehold ;  and  Si*  Paul  v.  Ld.  Dudley  [a)  and  Doe 
T.  Danvers[b)  have,  therefore,  no  application.  The  neces- 
sity of  surrender  and  admittance  is  probably  a  remnant 
of  the  ancient  tenure  of  villenage,  aud  does  not  affect  the 
freehold  nature  of  the  interest,  although  it  prevents  the 
customary  tenement  from  being  strictly  of  freehold 
tenure,'  ^-  a  distinction  which  is  well  established. 


The  question  then  is.  What  is  the  effect  of  the  union 
of  the  fee  of  the  customary  tenements  with  the  estate  for 
life  of  the  lord  ?  If  the  lord  had  been  seised  of  the  fee 
of  the  manor,  then  the  union  would  have  extinguished 
the  customary  tenements;  but  extinguishment  takes 
place  only  when  the  two  estates  have  the  same  duration. 
The  lord  being  tenant  for  life,  the  effect  of  the  union 
was  to  suspend  the  seigniory  during  the  life  of  the  lord, 
for  a  roan  cannot  at  the  same  time  be  lord  and  tenant : 
but,  at  the  death  of  the  lord,  the  seigniory  was  revived, 
and  the  fee  of  the  customary  tenements  descended  to  his 
heir-at-law.  This  doctrine  is  fully  stated  in  Littleton^ 
sections  559,  560,  561,  and  in  Lord  Cok^s  Commentary 
on  those  sections. 

The  Master's  report  is,  therefore,  correct;  and  tiie 
exceptions  must  be  overruled. 


(a)  15  Vet.  167. 


(6)  7  Eatt^  299. 
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MILES  V.  LANGLEY.  *<«"• 

Nov.  19. 

T^ENCHARD  was  owner  of  the  Abbots  Leigh  estate,  Where  the 

which  consisted  partly  of  certain  lands  called  Wood-  ^^^^*a°pur. 
dost.     An  adjoining  messuage  and  certain  other  lands,  chaser  is  not 
of  which  one  acre  and  a  half  constituted  part  of  a  close  inquire  of  the 

called  CuUhaySf  were  holden  by  Ames  Hellicar  under  the  ^*'®  occupier, 
^11  c  »»••    Til/-  y9Q9t  was  the 

College  ot  ninchesterj  by  a  lease  for  twenty-one  years,  nature  of  his 

renewable  by  custom  at  the  end  of  every  seven  years.  '''It*  , 
The  portion  of  Cullhays  comprised  in  Hellicar' s  lease,  agreement  of 
being  at  some  distance  from  the  other  lands  demised  by  ^^^n°J*  who 
the  college,  had  been  in  the  occupation  of  Irenchard:  held  lands 
and,  in  1798,  he  and  Hellicar  entered  into  an  agreement  i^^^  ^nd  B. 

to  exchanTO  a  part  of  Woodclose^  which  was  immediately  *1*®  owner  of 

an  adjoining 
adjoining  to   the  college  lands,    for  Hellicar's  part  of  estate,  B. 

Cidlhays ;  the  exchange  being  to  continue  so  \ouir  as  the  occupied  part 

•^  .    .  .  o' '"®  college 

parties,  or  those  claiming  under  them,  were  entitled  to  lands,  and  A, 

the  respective  properties.  Sn^wilft 

resioue  of  the 

In  1810,  the  Plaintiff  Miles  became  the  purchaser  of  l^^^ehold,  part 
'  'of  B.s  estate ; 

the  Abbots  Leigh  estate.  The  lands,  acquired  under  A.  having  be- 
tbe  agreement  of  1 798,  were  comprised  in  the  convey-  ^™®  thTcol- 
ance  to  him:  and  he  had  been,  ever  since  1810,  in  the   lege  leasehold 

was  sold  and 

occupation  of  them;  and  had  enclosed  them  in  his  park,    ^^g  described 

in  the  par- 

Ames  Hellicar  renewed  his  lease  from  time  to  time;  galena's" late 

and  by  his  will,  dated  in  1811,  devised  the  leasehold  to  the  residence 

.  of  i4  :"  Held 

his   son    Thomas   Hellicar,      He    died;    and    Thomas  that  the  pur- * 

Hellicar  entered  into  possession  of  that  part  of  Wood-  chaser  was  not 

-    to  be  con- 
dose  which  had   been  given    in    exchange  for  part  of  sidered  as 

Ctdlhays^  and  of  all  the  premises  comprised  in  the  lease,   ^^^l^f  o^P"^ 

except  that  part  of  CuUhays.  agreement  of 

T      exchange,  and 
^"  that  he  had 

a  right  to  recover  by  ejectment  that  portion  of  the  leasehold  which  was  in  BJ% 

occopatioD. 
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1829.  In  181 9^  Thomas HeUicar  became  bankrupt;  and  his 

assignees  pat  up  the  leasehold  to  sale  by  public  auction. 
In  the  particulars  of  sale,  the  premises  were  described 
as  a  dwelling-house  with  lawn,  and  about  four  acres  of 
land  attached  *,  two  hot-houses,  &C.,  <Mate  the  residence 
of  Thomas  HeUicar;**  and  the  tenure  was  stated  to  be 
leasehold  under  the  college^  at  a  quit-rent  of  7/.  a  year. 
Langley  became  the  purchaser.  At  the  time  of  the 
purchase,  he  had  no  actual  notice  of  the  agreement  of 
exchange  between  Trenchard  and  jhnes  HeUicar ;  and 
he  entered  into  possession  of  the  exchanged  part  of 
Woodchsej  considering  it  to  be  land  comprised  in  the 
lease  from  the  college.  That  lease  he  renewed,  and 
assigned  it  to  his  sisters  the  Defendants;  who,  being 
afterwards  informed  of  the  agreement  of  exchange  en- 
tered into  in '1798,  refused  to  ratify  it,  and  brought  an 
ejectment  to  recover  that  part  of  CuUhays  comprised  in 
the  college  lease,  which,  ever  since  1798,  had  been  in 
the  possession  of  the  owners  of  Abbots  Leigh. 

The  present  bill  was  filed  for  an  injunction,  and  to 
have  the  agreement  of  exchange  specifically  performed. 

The  first  question  was,  whether  Langley^  having  the 
legal  estate  in  that  part  of  CuUhcys  which  he  sought 
to  recover,  was  bound  by  the  agreement  of  exchange 
between  Trenchard  and  the  elder  HeUicar.  That  ques- 
tion depended  upon  another, — namely,  whether  £<a^^, 
although  he  had  no  express  notice  of  the  agreement,  had 
not  implied  notice,  inasmuch  as,  at  the  time  of  his  pur- 
chase, the  Plaintiff  was,  under  that  agreement,  in  pos- 
session of  the  exchanged  part  of  Cullhqys^  which  was 

comprised  in  the  college  lease. 

Sir 

*  This,  it  was  suggested  at  the  purported  to  demise  a  **  me»- 

bar,  was  the  description  of  the  suage,   orchard,  garden,  stables, 

premises  in  the  collie  lease;  and ^oe  acres  of  land,  with  the 

the  lease,  as  stated  in  the  bill,  appurtenances.** 
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Sir  Ckarles  WethereU  and  Mr.  WObraham^  for  the        1829. 
PlaintiC 

The  possession  of  a  tenant  or  occupier  is  notice  to 
a  parchaser  of  the  actual  interest  which  such  tenant  or 
occopier  has  in  the  premises,  Danieh  v.  Davison,  (a) 
Part  of  the  premises  which  Langley  bought,  were,  at 
the  time  of  the  purchase,  and  had  been,  for  many  years 
befiire,  in  the  possession  of  the  Plaintiff  Miks :  Langley^ 
tberdbre^  had  notice  of  the  tide  of  MUes  —  in  other 
words,  of  the  agreement  of  1798.  He  can  escape  from 
this  oonclasion  only  by  saying,  that  he  did  not  know 
that  the  lands  occupied  by  Miles  were  part  of  the  lands 
comprised  in  the  lease.  Whether  he  had  actual  know- 
ledge of  the  fiu:t  or  not,  is  immaterial ;  every  purchaser 
most  be  presumed  to  know  what  the  lands  are  which 
aore  indoded  in  his  contract  Can  Langley  be  heard  to 
say,  that  the  exchanged  portion  of  CuUhays  is  part  of  the 
leasdiold  which  he  purchased,  and  yet  that  he  shall  be 
considered  at  the  same  Ume  as  not  having  been  aware, 
when  he  made  the  purchase,  that  the  leasehold  did 
comprise  a  part  of  CuUhays  ? 

The  premises  are'^described  in  the  particulars  of  sale  as 
baring  been  ^  late  the  residence  of  Thomas  HeUicarP 
Thomas  HeUicar  had  occupied  part  of  Woodchse  along 
with  than;  and  Langley  supposed  he  was  contracting 
itx  premises  which  included  that  part  of  Wbodclose.  He, 
therefore^  had  implied  notice  of  the  agreement,  under 
whidi  Woodchse  had  been  occupied  by  Thomas  HeUicar. 

In  short,  Langley  either  meant  to  purchase  the  pre- 
mises which  had  been  actually  occupied  by  HelUcar^  or  he 
meant  to  purchase  the  very  premises  which  notv  appear 
to  be  comprised  in  the  college  lease.     In  the  one  case^ 

he 

(a)  ieres.^404 
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1829.  he  has  gotten  all  that  be  meant  to  get ;  in  the  other,  he 
must  be  presumed  to  have  notice  of  the  title^  under 
which  part  of  the  premises,  comprised  in  the  lease,  were 
occupied  by  Miles.  *  If  he  thought  he  was  purchasing 
CuUhaySf  he  was  bound  to  inquire  of  Miles,  under  what 
title  he  held  it ;  and  if  he  forbore  to  make  such  inquiry, 
in  consequence  of  his  not  having  been  aware  that  he 
was  purchasing  Cullhays,  he  surely  cannot  be  in  a  better 
situation  with  respect  to  his  rights  as  against  the  Plain- 
tiff, than  if  CviUiays  had  been  expressly  within  his 
contemplation,  as  part  of  the  property  of  which  he  in- 
tended to  be  the  purchaser. 

Mr.  Tinner)  and  Mr.  Benson,  contra. 

The  Master  qftlie  Rolls. 

In  this  case  the  first  question  is,  Whether  the  Langleys 
having  the  legal  estate  in  that  part  of  CuUhays,  which 
they  have  sought  to  recover,  are  bound  by  the  agreement 
of  exchange  between  Trenchard  and  Ames  Henniker. 
And  it  has  been  argued  for  the  Plaintiff,  that,  although 
Ijangley  had  no  express  notice  of  the  agreement,  yet 
he  had  implied  notice;  because  the  Plaintif!^  at  the  time 
oi  Langley's  purchase,  was  in  possession  of  the  exchanged 
part  of  Cr//Z^^5,  which  was  comprised  in  the  college  lease, 
and,  therefore,  upon  the  prmciple  of  the  case  of  Daniels 
V.  Davison,  decided  by  Lord  Eldon,  Langley  must  be 
taken  to  have  known  the  title  under  which  the  Plaintiff 
held  the  exchanged  land. 

In  Daniels  v.  Davison  Lord  Eldon  held,  that  a  pur- 
chaser was  bound  to  inquire  of  the  occupier  of  the  land 
which  he  was  about  to  purchase,  what  was  the  tide 

under 

•  Taylor  v.  Stibbert,  2  Vet.jun,  457.     Hall  v.  Smiih:  14  Vcsey,  426. 
Allen  Y.  Anthony,  1  Men  283. 
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under  which  he  occupied^  and'  was  therefore  to  be  con- 
ndered  as  having  impUed  notice  of  die  nature  of  that 
title.  That  principle  has  no  application  here ;  Langley 
being  totally  ignorant  of  the  fact,  that  the  Plaintiff 
oocopied  any  land  comprised  in  the  lease  which  he  pur- 
chased,— the  exchanged  land  of  Woodclose  making  up 
die  qumndty  described  in  the  collie  lease.  If  it  be  said 
that  Ldmgley  ought  to  have  inquired  of  the  buikrupt 
Thomas  Hidlicar^  what  was  the  nature  of  the  title  under 
which  he  occupied  Wooddose^  the  answer  is,  that  the 
bankrupt  was  not  then  in  the  occupation  of  Wooddose^ 
although  he  had  been  so  before  his  bankruptcy;  and 
Lord  EldorCs  principle  in  Daniels  ▼.  Davison  cannot, 
niiere  the  possession  is  vacant,  be  extended  to  the  last 


My  opinion,  therefore,  is,  that,  as  Langley  had  no 
nodoe,  either  express  or  implied,  of  the  equitable  agree- 
ment under  which  the  Plaintiff  claims,  the  Defendants 
have  a  right  to  avail  themselves  of  their  legal  title ;  and 
the  bill  most  be  dismissed  with  costs* 


1829. 


COCKLE  V.  WHITING. 


Rolls. 
^Too.  20. 


AT  the  hearing  of  the  cause  in  My  1829,  the  bill  5irwM?,ifabill 
,  ,  ,     .      be  disinissed  at 

had  been  dismissed  with  costs ;  and,  the  Pluntiff  the  hearing 

having,  a  short  time  before,  left  England  on  a  voyage  to  J^^^Jj^^ 
the  South  Seasj  the  Defi^ants  presented  a  petition,  then  out  of 
praying  that  the  solicitors  of  the  Plaintiff  might  b6  or-  ^o^n^^^nd^S^ 

doed  to  pay  to  them  the  taxed  costs  of  the  suit,  or  that  Plaintiff's  suit 

•  be  so  frivolous 
1^  and  vexatious, 
that  the  bill 
could  not  haTe  been  filed  bond  fide  in  expectation  of  a  favourable  decree — or  if  the 
lolicitor  of  the  Plaintiff  guarantee  his  client  against  the  costs  of  the  suit — the  Court, 
apon  the  petition  of  the  Defendant,  will  compel  the  solicitor  of  the  Plaintiff  to  pay 
the  tULed  costs. 
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.1829.       It  might  be  referred  to  the  Master,  to  inquire  under 
*  '   '  '         what  circumstances  the  suit  had  been  commenced  and 

COCKLB 

9.  carried  on. 

WaiTora. 

The  petition  was  founded  on  two  grounds;  first,  that 
the  suit  was  so  frivolous  and  vexatious,  that  it  could  not 
have  been  instituted  honaJOe^  in  expectation  of  a  favour- 
able decree  of  the  Court,  but  was  intended  merely  for 
the  purpose  of  exacting  money  from  the  Defendants,  as 
the  price  of  avoiding  litigation ;  and,  secondly,  that  the 
solicitor  of  the  Plaintiff  had  guaranteed  his  client  against 
the  expenses  of  the  suit,  and  that  it  was,  in  truth,  there- 
fore, the  suit  of  the  solicitor. 

Mr.  Knight  and  Mr.  Jacob  in  support  of  the  petition, 
cited  Dtmgey  v.  Angooe.  (a) 

Mr.  Bickenteih  and  Mr.  PhiUimore,  contrcL 

The  Master  of  the  Rolls  stated,  that,  if  the  petitioner 
had  established  either  of  the  two  grounds  upon  which 
the  petition  proceeded,  he  would  have  made  an  order 
according/  to  tlie  prayer  of  the  petition ;  but  that  it 
appeared  to  him,  that  a  decree  in  favour  of  the  Plain- 
tiff might,  under  the  circumstances,  have  been  bondjtde 
expected,  and  that  the  weight  of  evidence  was  against 
the  all^ation,  that  the  solicitor  of  the  Plaintiff  had 
engaged  to  guarantee  his  client  against  the  costs  of 
the  suit 

(a)  S  r».juil.S04.  51J. 
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1829. 


Feeeday 

WlOHTWICK. 


for  their  common  profit,  the  lease  must  be  considered  as 
acquired  for  the  purposes  of  a  partnership  concern.  Such 
an  interest  in  mines,  as  exists  here,  is  considered,  not  as  a 
joint  interest  in  lands,  but  as  a  partnership  in  trade:  Stoiy 
y.  Lord  Windsor  (a),  Crawshay  v.  Matde  (6),  Jefferys  v. 
Smith.* {c)  In  the  latter  case,  Lord  Eldon{d)  adopts 
and  sanctions  the  observation  of  Lord  Hardwickcy  <<  that 
a  colliery  is  to  be  considered  in  the  nature  of  a  trade, 
and  where  persons  have  a  different  interest  in  it,  it  is  to 
be  regarded  as  a  partnership."  In  Crawshay  v.  Matde^ 
Lord  Eldofiy  speaking  of  leases  of  coal  mines  and  iron 
works,  says(e),  ^^It  seems  difficult  to  establish  that  this  is 
an  interest  in  land,  distinct  from  a  partnership  in  trade  -— 
a  mere  interest  in  land,  in  which  a  partition  could  take 
place ;  for  when  persons,  having  purchased  such  an  in- 
terest, manufacture  and  bring  to  market  the  produce  of 
the  land,  as  one  common  fund  to  be  sold  for  their  com- 
mon benefit,  it  may  be  contended  that  they  have  entered 
into  an  agreement,  which  gives  to  that  interest  the 
nature,  and  subjects  it  to  the  doctrines,  of  a  partnership 
trade : ''  and  the  order  made  in  that  case  amounted  to  a 
decision,  that  the  lessees  were,  as  to  the  working  of  the 
mines,  partners  in  trade. 


The  consequence  is,  that  these  leases,  being  in  the 
nature  of  general  partnership  property,  must  be  sold, 
now  that  the  partnership  is  dissolved  ;  and,  as  each  part- 
ner's portion  of  the  proceeds  of  the  sale  must  be  first 
applied  in  discharging  any  debt  which  may  be  due  from 
him  to  the  company,  the  incumbrancers  of  Turton*8 
shares,  and  TurtorCs  assignees,  will  not  be  entitled  to  any 
thing,  till  the  whole  debt  is  satisfied  which  Turton  has 

incurred  to  the  concern. 

Mr. 

(a)  2  Atk.  650.  (<f)  1  Jac.  4-  Walk.  502  • 

{b)  1  SwaruL49S,  \e)  1  SwotuLSIS. 

(c)  1  Jac.  4r  Walk.  S98. 

*  See  J^fcrt/9  ?.  Smih^  5  RuueH,  158. 
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Mr.  Looai^  for  Defaidants  in  the  same  interest  with        183SI 
the  PIaiiiti£&. 
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Mr.  Tinne^  for  the  asiignees  of  Turton. 

Mr.  Pemberton  and  Mr.  Wilsorij  for  incumbrancers  of 
TWftm's  shares,  contnL 

Cravcshay  y.  Matde  was  not  a  case,  in  which  tenants  in 
ocMnmon  of  certain  mines  concurred  in  working  them 
and  selling  the  produce.*     In  that  concern,  large  quan- 
dties  of  iron  were  manu&ctured,  sometimes  from  the 
materials  obtained   from   the  premises  which  were  in 
lease  to  the  partners,   and  sometimes  from   materials 
purchased    elsewhere.      The  proprietors  were   in   the 
habit  of  making  very  considerable  purchases  of  iron-ore, 
pig  iron,  finers'  metal,  old  wrought  iron,  and  naval  and 
ordnance  stores,  for  the  purpose  of  manufacturing  these 
materials  into  various  sorts  of  iron,  and  re-selling  them 
in  a  manu&ctured  state :  it  was  expressly  stated  that  these 
purchases  were  made  with  a  view  to  profit  by  manufac- 
turing the  articles  so  bought  into  iron  for  resale,  and  not 
merely  for  the  purpose  of  improving  by  mixture  the  iron 
of  the  works,  or  bringing  it  in  a  better  state  to  market : 
and,  from  the  first  establishment  of  the  works,  the  iron, 
stone,  coal,  and  limestone,  produced  from  the  mines  in 
lease,  had  never  been  sold  in  their  natural  state,  except 
a  small  quantity  of  coal.     Under  such  circumstances,  it 
was  impossible  to  say,  that  there  was  not  a  partnership 
trade;    but  if  the   parties   had    merely   concurred   in 
working  mines  demised  to  them  as  tenants  in  common. 
Lord  Eldcn  would  have  applied  a  different  rule  of  de- 
dsion.  (fl)     **  With  respect,"  said  he,  "  to  mere  joint  in- 
terests 

{a)  1  Swantt,  522,  525. 
*  See  1  Swantt.  S2^y$i5. 


FsaiBAT 

Vm 

WlOHTWICft 


WioaxwicE. 
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1829.        terests  in  land,  I  apprehend  the  rule  to  be  di£ferent: 
JPsuDAT      ^^  parties  then  becoming  tenants  in  common,  each 
o.  cannot  call  on  his  companions  to  concur  in  a  sale,  but 

must  sell  his  own  interest*     It  is  said  that  this  is  only 
the  case  of  a  tenancy  in  common  of  a  mine ;  if  so,  I 
think  that  the  doctrine  with  respect  to  land  would  apply, 
and  not  the  doctrine  with   respect  to  trading  part- 
nerships."     In  Jeffhys  v.  Smithy   the  order  for  the 
appointment  of  a  receiver  proceeded,  not  on  the  nodon 
that  the  Court  was  dealing  with  a  trading  partnership,  but 
on  the  principle,  that,  *^  (a)  where  there  are  part-owners 
of  a  mine,  and  they  cannot  by  contract  agree  to  appoint  a 
manager,  this  Court  will  manage  it  for  them."     *^  Here," 
says  Lord  Eldon  {b\  <^  there  are  twenty  shares ;  and  if 
each  owner  may  employ  a  manager  and  set  of  workmen, 
you  destroy  the  subject  altogether:  it  renders  it  impos- 
sible to  carry  it  on.     It  appears  to  me,  therefore,  upon 
general  principles,  without  reference  to  the  particular 
circumstances  of  any  case,  that,  where  persons  are  con- 
cerned in  such  an  interest  in  lands  as  a  mining  concern 
is,  this  Court  will  appoint  a  receiver,  although  they  are 
tenants  in   common  of  it."     There  is  no  case  which 
carries  the  doctrine  further  than  Crawshay  v.  Matde.     If 
the  rules,  which  are  applicable  to  common  trading  part- 
nerships, were  to  be  extended  to  part-owners  of  mines, 
it  is  difficult  to  foresee  what  consequences  would  follow, 
affecting  interests  of  the  greatest  magnitude,  and  placing 
many  individuals  of  the  highest  rank  and  fortune  in 
situations  which  they  never  contemplated. 

\i  this  mining  concern  had  been  a  partnership  in 
trade,  it  would  have  been  terminated  by  the  death  or 
bankruptcy  of  any  of  the  parties ;  and  none  of  the  lessees 
could  have  assigned  his  share,  without  the  concurrence 

of 
(a)  1  Jac,  4r  WaUe.  ?0S.  {b)  1  Jac.  4r  Walk.  305. 
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1829.       eiples  of  a  partnership  would  apply  to  audi  a  case,  and 

*      '  ■  ^     I  am  not  aware  that  the  particular  point  has  ever  been 

V.  decided ;  but  the  distinction  here  is,  that  the  interest  in 

WiGHTwici.  ^g  mines  was  expressly  acquired  for  the  purpose  of  a 

partnership,  and  the  general  principle  is  therefore  to  be 

applied  to  it. 


The  Defendanti  WightwicJcj  claimed  under  Turton^  as 
the  purchaser  of  an  annuity  of  664/.  185.  for  the  term  of 
eleven  years  and  a-half.  This  annuity  was  secured  on 
Turton^s  shares,  and  the  consideration  paid  for  it  was  a 
sum  of  4000/.  The  purchase-deed  contained  a  covenant 
to  pay  the  annuity  half-yearly ;  and  the  bankrupt  also 
gave  to  the  purchaser  twenty-three  promissory  notes, 
being  each  for  a  half  year's  payment,  payable  respec- 
tively at  the  successive  times  when  the  successive  half- 
yearly  instalments  of  the  annuity  would  become  due* 
It  a[>peared  in  evidence,  that  the  twenty-three  half- 
yearly  payments  would  pay  the  sum  of  4000/.,  together 
with  interest  at  nearly  12/.  per  cent  per  annum;  and 
a  question  was  made^  Whether  this  transaction  was 
usurious. 

Mr.  Bickersteih^  Mr.  jBo^,  and  Mr.  Laoat. 

Annuities  for  lives  have  been  held  not  to  be  within 
the  statBte  against  usury,  because  the  principal  of  the 
purchase-money  is  put  in  hazard  by  reason  of  the 
ancertain  duration  of  human  life:  and  it  is  a  mere  con- 
tingency, so  fiur  as  depends  on  the  contract  for  the 
purchase  of  the  annuity,  whether  the  grantee  will  ever 
receive  back  the  principal  sum  advanced  by  him.  Here 
there  is  no  contingency ;  neither  principal  nor  interest 
k  put  in  hazard ;  the  contract  is,  that,  in  consideraUon 
of  4000/.,  twenty-three  successive  half-yearly  payments 
shall  be  made  to  Wighimck  /  and  the  amount  of  these 

twmty- 
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1829. 


Fereday 

V. 
WlOHTWICK. 


was,  that  the  borrower  should  pay  to  the  lender  40/. 
upon  the  20th  of  January  and  20th  of  Jubfi  by  equal 
portions  annually,  next  after  the  20th  day  of  the  then 
instant  month  of  Jtdy^  till  120/.  was  paid.  This  ex- 
ceeded 6/.  per  cent.,  which,  under  the  12  Car»  2.  c.  IS., 
was  the  legal  rate  of  interest  But  it  was  held  that  the 
contract  was  not  usurious,  being  a  purchase  of  an 
annuity  for  three  years.  Not  one  of  these  decisions  has 
ever  been  questioned  or  impeached;  there  are  other 
decisions  to  the  same  efiect  *,  and  there  is  no  decision 
to  the  contrary.  The  transaction  between  fVightwick 
and  Turton  was  for  the  purchase  of  an  annuity,  and  not 
for  a  loan  of  money :  Wightmck  swears  that  there  was 
no  loan,  nor  any  communication  between  them  con- 
cerning a  loan.  According  to  the  authorities,  therefore, 
Wightmcl^s  annuity  is  valid,  and  the  securities  cannot 
be  impeached,  except  by  introducing  into  our  law  a  new 
principle  not  sanctioned  by  any  former  decision. 


The  Master  of  the  Rolls. 

With  respect  to  this  question  of  usury,  I  shall  not 
refer  to  the  old  cases  which  have  been  cited.  This,  in 
effect,  is  an  agreement  to  repay  the  principal  sum  of 
4000/.,  with  interest,  by  twen^-three  instalments ;  and, 
as  it  appears  that  the  interest  thus  paid  will  exceed  legal 
interest,  the  transaction  is  plainly  usurious. 


*  See  Vm,  Abr.  voLxxii.  Uiunf  (F).    Comyn  on  Usury ,  43—71. 
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LEES  V.  NUTTALL.  ,      ^"*- 

2iov.24* 

^T^HE  bill  prayed  that  the  Defendant  NtdtaU  might  be  If  an  agents 

^    dedared  a  trustee  for  the  PlainUff  Lees,  of  all  the  ^^l^^ 

right  and  interest  which  he  had  acquired  in  a  certain  estate,  be- 

estate,  and  that  he  might  be  decreed  to  convey  such  purchaier 

right  and  interest  to  the  Plaintiff.  for  himseif, 

^  he  18  to  be 

considered  as 

The  wife  of  the  Plaintiff  and  her  sister,  as  admini-  JiT^^dMl 
stratrixes  of  their  father,  were  entitled  to  a  mortgage  debt 
charged  on  the  premises  in  question;  and  the  Plaintiff, 
in  right  of  his  wife  and  with  the  sanction  of  the  sister, 
had  long  been  in  possession  of  the  premises  as  mort* 
gagee.     He  was  desirous  of  becoming  the  owner  of  the 
equity   of  redemption,   which   was  in   the  Defendant 
Walker ;  and,  in  1818,  he  employed  NtdtaU  as  his  at- 
torney to  negotiate  the  purchase.     Various  attempts 
were  made  to  accomplish  this  object,  but  without  success. 
In  March  1824,  a  fresh  negotiation  was  opened  by  the 
Defendant   Walker^  who  wrote  a  letter  to  LeeSj  pro- 
posing to  sell  the  premises  to  him  for  1,200/.     This 
letter  was  dated  the  25th  of  March  ;  and  LeeSy  having 
determined  to  accede  to  the  terms,  sent  his  son  on  the 
following  day  to  inform   Walker  that  he  accepted  his 
offer.     On  the  27th  of  March^  the  son,  by  the  direction 
of  his  father,  went  to  NtdtaU^  and,  having  informed  him 
of  what  had  been  done,  instructed  him  to  draw  a  formal 
agreement  of  purchase,  and  to  procure  Walker^s  signa- 
ture to  it.    Nuttall  did  not,  on  that  occasion,  profess 
any  unwillingness  to  act  as  the  agent  of  the  Plaintiff,  or 
intimate  that  he  was  in  treaty  for  the  purchase  of  the 
property  on  his  own  account :  but,  within  a  day  or  two 
afterwards,  be  went  over  to  the  place  of  Walker^s  resi- 

£  3  dence, 
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1629.        dence,  and,  in  his  own  name,  entered  into  a  written 
agreement,  dated  the  29th  of  March  1824,  for  the  pur- 
chase of  the  premises  at  1, 100/.    This  agreement  did  not 
NoTTALL.     purport  to  be  entered  into  on  behalf  of  Lees. 

The  Defendant,  NutiaU^  by  his  answer,  daimed  the 
benefit  of  the  purchase^  stating,  that,  for  two  months  be- 
fore the  29th  oi  March  1824,  he  had  been  in  treaty  with 
Walker  for  the  purdiase  of  the  equity  of  redemption ; 
that  he  entered  into  the  agreement  with  Walker  on  his 
own  account;  and  that  he  did  not,  in  the  transaction, 
consider  himself  as  the  attorney  o^  Lees. 

The  material  &cts  of  the  PlaintiflTs  case  were  esta- 
blished by  evidence. 

Mr.  Pepjfs  and  Mr.  K.  Parker^  for  the  Plaintiff* 

Mr.  Bidcersteth  and  Mr.  T.  Parkerf  for  the  Defendant. 

The  Master  of  the  Rolls,  on  the  ground  that 
NuttaU  had  been  employed  by  the  Plaintiff  as  his  agent 
for  die  purchase  of  the  estate,  made  a  decree  against 
NMall  according  to  the  prayer  of  the  bill,  and  with 
costs* 
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BROUGH  r.  ODDY.  j^^.,^ 

DROUGH  the  elder  had  deposited  the  titls-deeds  /of  A  court  of 

some  leasehold  property  with  the  PlaintiflF  Mrs.  SSSlbai 
Avug^9  as  a  secnri^  for  a  sum  of  900/.  which'he.owed  ^r  theipedfic 
ber;   and  he  and  his  son,  being  desirous   of  raising  ofanagree- 
moDey  by  the  grant  of  an  annuity  to  be  charged  on  P®"^  ^  R*7» 
these  leaseholds,  requested  her  to  give  up  the  deeds  to  event,  which 

diem,  in  order  to  enable  them  to  accomplbh  that  pua>  ^  happened, 

t^  r        an  annual  sum 

poae;  ofifering,  as  an  inducement  to  her  to  consent  to  by  quarterly 
the  pAqposal,  to  procure  for  her  the  indemai^  of  ""•'*™*'**'* 
Mrs.  Odifyf  the  mother«in-law  of  the  younger  Brtm^. 
The  Plaintiff  expressed  her  willingness  to  part  with  the 
deeds,  upon  having  the  proposed  indemnity ;  and  on  the 
7di  of  March  18S8,  Mrs.  Oddy  wrote  to  her  a  letter,  in 
wiudi  she  stated  that,  at  die  request  of  Brought  she, 
Mrs.  Oddy^  was  willing,  in  the  event  of  his  rabing  money 
by  means  of  the  security  of  the  leasehold  premises,  to 
become  guarantee  to  her  to  a  specified  amount  per 
annum.  This  letter  was  delivered  to  Mrs.  BrougA  by  John 
Brough  the  younger ;  and,  on  receiving  it,  Mrs.  Brough 
gave  him  the  tide-deeds  of  the  leaseholds.  Shortly  after- 
wards, the  following  memorandum  of  agreement,  daKed 
the  14th  cS  April  1823,  was  signed  by  Mrs.  Oddy:  — 

*^  By  these  presents  be  it  known,  that,  under  the  fol- 
lowing considerations,  and  the  conditions  hereinafter 
specified,  I,  the  undersigned  Margaret  Oddy^  &C.,  do 
hereby  engage  and  make  myself  responsible  to  Mrs. 
Mary  Jim  Brought  &C.,  for  the  yearly  payment  of  the 
sum  of  291^  195.  6<2.  of  lawful  money  of  Great  Britain* 

E  4  Whereas 
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1829.  Whereas  the  said  Mary  Ann  Brough  hath  yielded  up  to 
Mr*  John  Broiigh,  &c.y  for  his  use  and  benefit,  certain 
securities,  which  were  placed  in  her  hands  by  Mr*  John 
Brough  the  elder  &c.  for  securing  to  her  the  due  pay- 
ment of  a  certain  sum  to  her  annually ;  and  whereas  the 
said  John  Brough  hath,  by  means  of  those  securities, 
raised  a  sum  of  money  for  his  benefit  on  annuity,  for  the 
due  payment  of  which  annuity  those  securities  are  made 
liable;  the  before-mentioned  Margaret  Oddy  doth  hereby 
engage  to  pay  the  said  Mary  Ann  Brough  the  sum  of 
29/.  195.  6d.  annually,  by  quarterly  payments,  in  the 
event  that  the  beforensaid  John  Brough  doth  not  duly 
pay  die  said  annuity,  and  by  cause  of  which  nonpayment 
those  securities  shall  be  taken  for  that  purpose ;  it  being 
understood,  that,  whereas  the  said  John  Brougit  is,  by 
virtue  of  his  marriage  with  my  daughter,  entitled,  under 
certain  circumstances  and  conditions,  to  become  pos- 
sessed of  a  sum  of  money,  part  of  my  present  estate, 
should  he  come  into  such  possession  of  such  money, 
from  and  after  that  time  this  bond  shall  be  null  and 
void.'* 

About  the  same  time,  the  elder  Btvugh  gave  the 
Plaintiff  the  following  memorandum :  — 

**  Received  of  Mrs.  Mary  Ann  Broach  the  lease  of 
all  my  property  situated  in  Islington^  which  had  been 
placed  in  her  hands  as  security ;  as  also  the  counterpart 
of  a  lease  of  a  house  let  to  Mr.  Cunliffe  at  48/.  105.  per 
annum,  for  the  purpose  of  assigning  that  sum  in  payment 
of  an  annuity,  which  I  hereby  engage  to  return  to  her  so 
soon  as  that  purpose  is  acccomplished." 

In  the  mean  time,  «the  Broughs  had  raised  a  sum  of 
money  by   the  grant  of  an   annuity  of  -K)/.   a-year, 

which 
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which  was  secured  by  an  assignment  of  the  leaseholds.        1829. 
This  annuity  was  soon  permitted  to  fall  into  arrear; 
and  Mrs.  Brough  had  been   under  the  necessi^  of 
paying  several  of  the   instalments,   in   order  to  pre« 
Tent  the  annuitant  from  enforcing  his  security  against 
the  leaseholds.     Under  these  circumstances,  she  filed 
her  bill,  praying  that  the  Defendant,  Mrs.  Oddy,  might 
be  compelled  to  perform  specifically  the  agreement  con- 
tained in  the  letter  of  the  7th  of  March^  and  the  memok 
random  of  the  14di  of  April;  and  that  she,  the  Plain- 
ti^  might  be  declared  entitled  to  be  reimbursed,  or  in- 
demnified against,  all  payments  not  exceeding  the  annual 
'  sum  of  40/.,  or  the  annual  sum  of  29/.  1 95.  6(f.,  which 
she  had  made,  or  should  thereafter  be  called  on  to  make, 
towards  payment  of  the  annuity,  in  exoneration  of  the 
'  leasehold  premises. 

The  defence  set  up  by  the  answer  was,  that  the  inten- 
tion of  the  parties  was  merely  to  give  the  Plointifi*  a 
goaraotee  against  being  made  personally  liable  for  any 
instalment  of  the  annuity. 

JTie  Master  of  the  Rolls  stated,  that,  according  to 
the  representations  of  the  Defendant,  the  object  of  the 
transaction  was  to  give  the  Plaintifi*  a  security  against  a 
liability  which  could  not  possibly  arise;  since,  in  no 
event  could  the  Plaintiff  be  personally  liable  for  an  an- 
nuity, to  die  grant  of  which  she  was  not  a  party.  Such 
could  not  have  been  the  intention  of  the  parties.  But 
the  true  question  was.  Whether  any  case  was  made  for 
the  interference  of  equitable  jurisdiction,  and  whether 
the  Court  was  not  under  the  necessity  of  leaving  the 
Plaintiff  to  her  remedy  at  law  ?  And  His  Honor  de- 
sired the  counsel  for  the  Plaintiff  to  direct  their  atten- 
tion to  that  point. 

Mr. 
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1829.  Mr.  Pemberton  and  Mr.  GirdUstontj  ym^  for  the 

Plaintiff. 

Sabject  to  the  annuityy  the  Plaintiff  must  still  be  con- 
sidered as  equitable  mortgagee  of  the  leaseholds ;  and 
the  agreement  of  the  DeJTendant  is  in  substance  this,  — 
that,  if  there  is  default  in  the  regular  payment  of  the 
annuity,  she  will  pay  the  Plaintiff  (who,  in  that  event, 
must  make  good  the  annuity,  in  order  to  prevent  the 
destruction  of  her  own  posterior  security),  the  sum  of 
29/.  195.  6d:  by  quarterly  payments.  In  the  Earl  of 
Manelagh  v.  Hayes  (a),  the  Court  decreed  the  specific 
performance  of  a  covenant  to  save  the  earl  harmless  in 
respect  of  certain  payments,  and  directed  the  Master, 
Mies  quoties  any  breach  should  happen,  to  report  the 
same  specially  to  the  Court  The  present  case  falls 
within  the  same  principle.  The  Plaintiff  would  have  no 
adequate  remedy  at  law ;  for  she  would  be  compelled  to 
bring  a  new  action  every  successive  quarter  of  a  year. 
She  has  a  right  to  come  to  a  court  of  equity  to  ask  such 
a  decree,  as  will  afford  her  complete  relief  at  once,  and 
will  compel  the  Defendant  to  give  a  security  on  property 
for  the  due  performance  of  the  agreement  of  indemnity 
into  which  she  has  entered. 

The  Master  of  the  Rolls  stated,  that  here  the  en- 
gagement was  to  pay  a  sum  of  29/.  195.  6rf.,  annually  by 
quarterly  payments,  if  a  certain  event  happened ;  that, 
admitting  the  event  to  have  happened,  on  which  the  pay- 
ments were  to  be  made,  the  remedy  of  the  Plaintiff  was 
by  an  action  at  law ;  that  a  personal  engagement  was 
not  an  indemnity,  in  the  proper  sense  of  the  phrase ;  and 
that  he  was  not  aware  of  any  case  in  which,  where  the 
contract  created  only  a  personal  obb'gation,  the  Court 

had 

(fl)  1  Vern,  189. 
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1829.        property,  held  of  a  manor  of  which  Qtieen^s  Cdlege  were 
the  lords. 

Mr.  Rose^  Mr.  Tinnei/f  and  Mr.  I/yamdeSf  for  the 
Plaintiff. 

Mr.  Bickersteth^  Mr.  Pemberton,  and  Mr.  Skirrom^  for 
the  Defendant. 

It  was  contended,  on  behalf  of  the  Defendant,  that,  in 
point  of  fact,  no  part  of  the  lands  on  the  left  side  of  the 
ChacC'Wcn/  belonged  to  the  college.  Even  if  that  point 
were  doubtful,  the  right  of  the  president  of  the  college 
was  purely  legal ;  and,  as  there  was  no  impediment  to 
his  proceeding  at  law,  he  ought  to  be  left  to  his  remedy 
by  ejectment  No  ground  had  been  laid  for  the  inter- 
position of  equitable  jurisdiction.  If  that  interposition 
was  asked,  because  the  Defendant,  while  lessee,  had,  in 
violation  of  his  duty  as  tenant,  confused  the  boundaries, 
the  answer  was,  that  the  fact  of  confusion  of  the  boun- 
dary was  denied,  and  that  the  Defendant  was  ready, 
meeting  the  Plaintiff  in  ejectment,  to  prove,  that  the 
lands  claimed  by  the  college  were  his  own.  Suppose  a 
commission  were  to  issue,  what  would  the  commissioners 
have  to  set  out?  The.  Plaintiff  did  not  pretend  to  have 
proved  that  any  certain  quantity  of  land  on  the  left  side 
of  the  road  belonged  to  him;  and  a  commission  should 
always  specify,  how  much  the  commissioners  were  to  set 
out.  The  Plaintiff  had  failed  in  his  evidence  in  the 
cause;  was  he  to  supply  the  defects  and  remedy  the 
contradictions  of  his  evidence  in  the  cause,  by  making  a 
new  case  before  the  commissioners  ?  In  a  suit  to  ascer- 
tain boundaries,  a  Plaintiff  was  bound  to  shew  that  he 
Was  entitled  to  some  lands  which  had  been  confused  with 
those  of  the  Defendants;  that  those  lands  were  of  a  cer- 
tain specified  extent;  and  that  there  was  some  equitable 

ground 
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groand  for  the  interposition  of  the  Court.      Wake  v.        1829. 

Combers  {a\  Speer  v.  Crawter.{b)     It  was  admitted,  that 

the  Plaintiff  had  not  shewn,  what  was  the  extent  of  the 

lands  which  he  claimed  to  be  his ;  and,  either  the  bill 

must  be  dismissed,  or,  at  the  utmost,  it  could  only  be 

retained  for  a  time,  with  liberty  to  the  Plaintiff  to  bring 

an  ejectment. 

On  behalf  of  the  Plaintiff,  it  was  replied,  that  the 
circumstance  of  confusion  of  boundaries  rendered  it  im- 
possible for  the  Plaintiff  to  proceed  by  ejectment,  be- 
canse  be  could  not  distinguish  the  specific  lands,  which 
belonged  to  the  college,  from  those  which  were  the  pro- 
perty of  the  Defendant.  Upon  the  evidence  there  could 
be  no  reasonable  doubt,  that  a  portion  of  the  land  on 
the  left  side  of  the  road  belonged  to  the  college;  and 
they  would  be  entirely  without  remedy,  unless  a  court  of 
equity  assisted  them  by  either  granting  a  commission  or 
direcdng  an  issue. 

At  the  original  hearing  the  Master  of  the  Rolls 
expressed  himself  to  be  satisfied  by  the  evidence  in  the 
cause,  that  part  of  the  land  on  the  left  side  of  the  Chace^ 
way  belonged  to  the  college;  but,  by  reason  of  the 
difference  in  the  testimony  of  the  Plaintiff's  witnesses  as 
to  the  quantity  of  that  land,  he  desired  precedents  to  be 
searched  for,  in  older  to  ascertain,  whether  it  was  the 
practice  of  the  Court  to  authorise  commissioners  to 
ascertain  the  quantity,  or  to  direct  an  issue  for  that 
purpose. 


On  this  day  the  following  cases  were  cited :  LethieuUier       Dec.  5. 
T.  Ldjrd  Castlemain  (c),  Metcalf  v.  Beckmth  (d)^  Speer  v. 

Crawter^ 

{a)  1  Eden^SSl.  (c)  1  Dick.  46. 

(6)  s  Mer.  410.  Id)  S  P.  Wm.  576. 
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OraMer  {a\  Duke  of  Leeds  v.  Earl  qf  Strafford  (ft), 
WilUs  v.  Parkinson  (c),  Wilkinson  v.  ./IQo^/  (ot),  .Boitf  t. 
Barker  (e\  Wake  v.  Confers  (g),  2Tk  Bishop  of  Ely  v. 
Kenrick.  (A) 


7%^  Master  ^  /^^  Rolls. 

It  appears,  by  the  authorities  which  have  been  referred 
to,  that,  to  sustain  a  bill  of  this  nature,  it  is  nteessary,  that 
the  plaintiff  establish  a  clear  title  to  some  land  in  the 
possession  of  the  defendant;  and,  according  to  the  case 
in  Bunbtary  (i ),  the  Court  will  not  direct  en  issue  to  try 
the  title*  if  it  be  left  in  doubt  upon  the  evidence  in  the 
cause.  It  has  been  argued  that  the  title  of  the  plaintiff 
must  appear  by  the  admissions  of  the  defendant,  and  that 
it  is  not  enough  that  it  be  established  to  the  satisfaction 
of  the  Court  by  the  evidence  in  the  cause.  That  pro- 
position is  not  countenanced  either  by  authority  or  by 
principle  and  is  manifestly  untenable;  for,  if  such  were 
the  rule,  there  never  could  be  a  decree  for  the  plaintiff 
in  a  suit  of  this  nature,  as  no  defendant  would  admit 
the  plaintiff's  title. 

In  this  case  I  am  of  opinion  that  the  Plaintiff  has 
established  by  evidence  a  clear  title  to  some  land  in  the 
possession  of  the  Defendant. 


According  to  the  doctrine  of  Lord  Northington  in 
Wake  V.  Conyers^  and  of  Sir  William  Granf  in  Speer  v. 
Crawter^  the  plaintiff  must  also  make  out,  that  he  has 

some 


(a)  Silftfr.410. 
\b)  4  Vet.  180. 
(c)  S  Jlfer.  507. 
((6  5  Bro.  P.  C.  TmUtti*  edit. 
684. 


(tf)  4  Bro.  P.  C.  Tomlbij*  edit. 
66a 

(g)  1  Eden*t  Co,  temp,  Ld. 
NorUdngton^  53 1 . 

(A)  Bunb.Z%2. 

(i)  Bunb.  332. 
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some  equitable  groond  upon  which  to  call  for  the  assist-        1829* 

ance  of  this  Court;  and  he  will  otherwise  be  left  to  seek 

bis  remedy  at  law.     The  confusion  of  boundaries .  by 

the  defendant,  or  those  under  whom  he  claims,  is  an 

equitable  ground.     Here  the  boundaries  are  certainly 

ooofounded;  and  the  confusion  must  be  intended  to 

have  been  the  act  of  those,  who»  for  centuries,  have 

been  in  possession  of  the  land.     It  is  in  evidoice,  that 

the  hedge,  whidi   now  separates  the  land  on  the  left 

side  from  the  Chace^way^  has  been  made  within  the  last 

sixty  years ;  and  there  is  now  no  boundary  to  distinguish 

the  particular  parts  of  the  land  on  the  left  of  the  Chace* 

wgr,  to  whidi  the  Plaintiff  and  Defendant  may  respect* 

ifdy  be  eolitled. 

When  the  Court  is  satisfied  with  the  Plaintiff's  title, 
and  that  he  has  an  equitable  ground  for  the  assistance  of 
this  Court,  the  authorides  will  justify  the  Court  in  afford- 
ing rdief  ^ther  by  a  commission  or  by  an  issue,  as  will 
best  advance  the  justice  of  the  particular  case :  and  as 
an  issoe  might  not  finally  settle  the  question  between 
the  parties,  I  am  of  opinion  that  the  proper  proceeding 
here  will  be^  to  direct  a  commission  to  inquire  and 
ascertain,  what  part  of  the  lands  in  the  possession  of  the 
Defendant  on  the  left  side  of  the  Chace-^voay  is  the  pro- 
per^ of  Qfteen's  College^  and  to  set  out  the  same,  with 
the  usual  directions  in  that  behalf. 
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yop.s6,97.  DAVIS  o.  SPURLING. 

Decs, 

An  executor^     TN  this  case  the  bill  was  filed  to  avoid  a  release  given 

who  is  em-         ■  .  ,  ^  ,    .  t 

ployed  by  his  upon  a  settlement  of  accounts  relative  to  the  assets 

hlT'Tt^*^"  of  Whimper  Bradey  and  John  Bradey,  and  to  have  the 

sell  an  estate,   accounts  retaken,  or  surcharged  and  falsified. 

which,  under 

the  will  of  the 

testator,  the  fVhitaper  Bradey  and  John  Bradey  were  brothers,  and 

alone  had  ^^J  yret^  entitled,  as  tenants  in  common  in  fee,  to  a 

power  to  sell,  freehold  estate.     Whimper  Bradey^  by  his  wiU,  appointed 

over  the  price  ^^^^^  Bradey^  Benjamin  Colchester^  and  John  Spurting  his 

oftheesute  executors;  and  he  empowered  his  brother  John  Bradey 

executor,  is  to  sell  his,  the  testator's,  moiety  of  the  freehold  estate. 

Sle^^^the"     If  ^®  s*'®  ^^^  "®^  ^^^  place  in  John  Bradetf^  lifetime, 

misapplication  then  the  testator  directed  and  empowered  the  sur- 
ot  that  price        .  .  ^  ^  •  u^    u 

by  the  co^        vivmg  executors  or  executor,    as   soon   as  might  be 

executor,  after  his  brother's  death,  to  sell  the  same  premises; 
had  no  legal     ^^^  he  declared  his  will  to  be,  that,  whenever  the  pre- 

righttoretun  mises  should  be  so  sold,  the  clear  monies  arising 
it,  although,  by  '  ,   ** 

the  will  of  the  from  such  sale,  together  with  the  rents  of  the  premises 
^S^of  the^  until  the  completion  of  the  sale,  should  be  applied  and 
estate,  when  disposed  of  in  the  same  manner  as  his  personal  estate, 
1^  (x>nddered   subject  to  the  payment  of  his  funeral  and  testamentary 

as  part  of  his    expenses  and  debts. 

personal   ' 

estate. 

^  If  an  orror        After  the  death  of  the  testator,  the  three  executors 

m  a  settled 

account  is  dis-  proved  the  will ;  but  the  execution  of  the  trusts  was  left 

"^rredted"^  almost  exclusively  to  John  Bradey :  and  he  sold  the  free- 
before  suit,  hold 
and  a  bill  be 

subsequently  filed  to  surchanre  and  fidsify,  the  corrected  error  is  not  a  ground  for  a 
decree  to  surcharge  and  falsify. 

If  the  Plaintiff  read  a  passage  from  the  Defendant's  answer,  as  evidence  of  a  par- 
ticular fact,  the  Defendant  has  no  rieht  to  read  subsequent  matter  connected  with 
it  by  such  words  as  "  but"  and  *'  an(^'*  unless  the  subsequent  matter  be  explanatory 
of  the  passage  read  by  the  Plaintiff. 
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held  estate,  as  well  his  brother's  moiety  as  his  own 
moietjr.  In  that  sale  he  employed,  as  his  agent,  his  co- 
execator  Colchester^  who  was  an  auctioneer.  Cokiesiery 
after  an  ineflectual  attempt  to  dispose  of  the  property 
by  auction,  sold  it  by  private  contract,  and,  on  the  ex- 
ecution of  the  conveyance  by  John  Bradey,  received  the 
price  of  the  estate  from  the  purchaser,  and  paid  it  over 
to  John  Brade^s  banker  on  that  gentleman's  separate  ac-> 
count.  The  mofaey  was  afterwards  misapplied  by  Bradey* 

One  question  in  the  cause  was,  whether  Cokketter  was 
penonally  answerable  for  the  misapplication  by  JoAn 
Bradey  of  the  price  of  TVhimper  Bradey's  moiety  of  the 
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Mr.  Bickenleth  and  Mr.  Parker^  for  the  Plaintiffs. 

The  produce  <^  this  real  estate  was  to  be  applied  as 
part  of  the  personal  assets;  and  it  was  incumbent  on 
each  executor  to  protect  the  property,  which,  in  the 
execution  of  the  trust  reposed  in  him,  it  would  be  his 
duty  to  administer.  Cokhester  ought  not  to  have  placed 
the  price  of  the  real  estate  in  a  situation  exposing  it  to 
be  wasted.  It  is  the  settled  doctrine  of  the  Court,  that, 
if  one  of  several  executors  receives  part  of  the  assets, 
and  afterwards  hands  it  over  to  another  executor,  who 
wastes  it,  he,  who  so  hands  the  money  over,  is  answer- 
able for  the  mal-administration  of  the  other.  That  rule 
applies  here.  Cokhestery  having  received  the  money, 
ought  not  to  have  parted  with  it,  but  ought  to  have  re- 
tained it  for  the  purpose  of  being  administered  under 
the  Will :  and  as  he  has  paid  it  over  to  his  co-executor 
by  whom  it  has  been  misapplied,  he  must  be  responsible 
ibr  the  loss. 


Mr. Knight  and  Mr.  Twheiy  contra. 


The 
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'  Tke  Master  tf  the  Rolls  held,  that  Colchester  was 
not  answerable :  —  that,  where  an  executor,  possessing 
assets  of  his  testator,  hands  over  those  assets  to  a  ^  co- 
executor,  and  they  are  misapplied  by  that  co-executor, 
there  the  executor,  who  so  hands  them  over,  shall  be 
answerable  for  their  misapplication,  because  he  had  a 
legal  right  to  retain  them,  and  might  have  preserved 
them,  and  it  was  his  duty  to  do  so,  unless,  indeed,  they 
were  so  handed  over  for  the  express  pufpose  of  a  special 
administration  by  the  co-executor,  as  fot  the  payment 
of  a  particular  debt :  —  but  that,  in  the  present  case, 
Colchester  had  no  legal  right  to  retain  the  price  of 
Whimper  Bradei/s  moiety  of  the  estate ;  for  it  was  in  his 
hands,  not  as  executor,  but  simply  as  agent  of  J(An 
Bradey^  who  alone  had  the  power  to  sell  that  moiety, 
and  to  receive  the  price  of  it 


Another  question  in  the  cause  arose  out  of  the  ibllow- 
iog  transaction :  — 


Cdchester  had  been  the  agent  acd  farming  bailiff  of 
JohnBradey^  and  had  been  directed  by  him,  shortly  before 
his  death,  to  make  certain  payments  out  of  a  sum  of 
177/^  remaining  in  his  hands,  on  John  Bradetf%  account, 
and  to  retain  the  balance  for  his  own  use.  Th^  balance 
amounted  to  1322.;  and,  acting  under  the  impression 
that  he  was  entitled  to  keep  this  sum,  he  had  not  intro- 
duced it  into  those  accounts  oijohn  Bradet/s  estate,  on 
which  the  Defendants  relied  as  a  bar  to  the  suit ;  but, 
within  a  fortnight  after  the  settlement  of  the  accounts,  he 
communicated  the  circumstance  to  the  Plaintifis,  stating^ 
that  he  was  ready  to  pay  the  money,  if  the  Plaintifl& 
thought  he  had  not  a  right  to  retain  it :  and  the  Plain- 
tiffs demanded  and  received  the  IS21^  before  the  bill 
was  filed. 

Mr. 
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Mr.  Bickersteih  and  Mr.  Parker^  for  the  Plaintiffis. 

If  this  sum  of  132/.  had  Bot  been  paid  over  before  the 
institution  of  the  suit,  there  would  have  been  a  plain 
error  in  the  accounts,  and  there  must  have  been  a  decree 
to  surcharge  and  falsify  them ;  for  to  induce  the  Court 
to  make  such  a  decree,  it  is  not  necessary  to  establish 
mcnre  than  one  mistake.  The  payment  of  the  money 
makes  no  difference ;  it  is,  indeed,  the  strongest  confes- 
sion, that  the  accounts  are  erroneous :  the  error  remains 
in  the  accounts;  and  accounts,  in  which  it  is  admitted 
that  there  is  at  least  one  error,  must  be  open  to  be  sur- 
diai^ed  and  fidsified. 


1829. 


On  the  other  hand,  Mr.  KnigJU  answered,  that  an  error, 
which  was  discovered  and  corrected,  ceased  to  have  any 
existence  as  an  error ;  that  the  accounts,  on  which  the 
Defendants  insisted,  were  accounts  in  which  this  error 
had  been  admitted  and  corrected;  that  a  Plaintiff  is 
permitted  to  surcharge  and  falsify,  only  where,  in  the 
progress  of  the  suit,  he  shews  that  there  are  some  erro- 
neous items  in  the  account  on  which  the  Defendants 
rdy  as  true  and  settled  accounts ;  and  that  it  was  impos- 
sible to  say,  that  a  Plaintiff  had  established,  in  the  pro- 
gress of  the  suit,  the  fact  of  there  being  an  error  in  the 
accoants,  when  the  error  had  been  admitted  and  cor- 
rected long  before  the  filing  of  the  bill. 

The  Masitr  of  the  Rolls  stated,  that  the  question 
was,  whether,  where  an  executor,  after  a  settlement  of 
accounts,  confesses  there  was  an  error  in  the  accounts, 
and,  before  suit,  corrects  it  and  pays  over  the  amount, 
and  a  bill  b  afterwards  filed  to  surcharge  and  falsify  the 
accounts,  the  error,  so  corrected  before  suit,  is  a  ground 
upon  which  the  Court  can  make  a  decree  to  surcharge 
and  fidsify:  and  his  Honor  held,  that  it  was  not  a 

F  2  ground 
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1 829.  ground  upon  which  the  Court  could  make  such  a  decree ; 

*^!^-  "-^  for,  at  the  time  of  tlie  bill  filed,  there  was,  in  this  respect, 

V.  no  existing  errf  r,  and  no  cause  of  complaint  by  the 

Spuruko.  Plaintiff. 


In  this  cause,  also,  the  Master  of  the  Rolls  ruled, 
that,  if  the  Plaintiff  read  a  passage  in  the  Defendant's 
answer  as  evidence  of  a  particular  fiurt,  the  Defendant 
had  no  right  to  read,  as  evidence,  any  subsequent 
matter,  although  it  might  be  connected  with  the  passage 
which  the  Plaintiff  had  read  by  such  words  as  ^  but^ 
and  ^^  and,"  unless  the  subsequent  matter  was  explana- 
tory of  the  passage  read  by  the  Plaintiff. 
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RoBXJB* 

BOZON  V.  HOLLAND.  Dec.  8. 

TN  this  case  a  question  arose^  whether  the  assignees  of  Where  a  per- 
Reyxcj   a  bankrupt,   who  were  not  parties   to   the  partytoSie 

cause,  had  not  an  interest  in  the  subject  of  the  suit.  ""^^>  ^*  in- 

terested in  a 

questioDy  and 

At  an  adjourned  hearing  of  the  cause,  Mr.  Rose  ap-  *PPea"  by 
•^  .  counsel,  and 

peared  for  Raoo^s  assignees,  and  was  ready  to  argue  the  submits  to  be 

point  on  their  behalf,  and  to  be  bound  by  the  decree,  in  j^^rfon  tSf 

the  same  manner  as  if  they  had  been  parties  on  the  Court  will 

I  not  hear  him, 

record.  without  the 

consent  of  the 

The  Master  of  the  Rolls  stated  that  he  could  not  to  the  m^ 
hear  them,  although  they  might  consent  to  be  bound  by 
his  decision,  unless  all  the  other  parties  to  the  suit  gave 
their  consent.  . 

That  consent  was  not  given,  and  the  cause  stood 
overj  with  liberty  to  the  Plaintifis  to  file  a  supplemental 
bilL 

Mr.  Bethellj  for  the  Plaintiffs. 

Mr.  Bickersteth  and  Mr.  Koe^  for  the  principal  De- 
fendants. 

Mr.  Barber^  for  other  Defendants* 


F  3 


70  CASES  IN  CHANCERY. 

1829. 


Rolls. 

Dec.  7.  KNIGHT  V.  MARTIN. 

A  trurtee,  re-  A  BANKRUPT  was  entitled,  under  a  will,  to  a 
a"lMacy  wTi-  ^^  contingent  legacy  of  2000/.  after  the  death  of  his 
out  the  direo-  mother,  to  whom  it  was  given  for  life.  The  mother 
Court,  in  a  died,  and  his  interest  became  absolute.  His  assignees 
case  which  ^j^^jj  applied  to  the  trustees  under  the  will  for  payment 
doubt,  was  re-  of  it;  but  they  declined  to  pay  it  without  the  direction 
buTwM  not'''  ^^  *  court  of  equity,  solely  because  the  bankrupt  set  up 

made  to  pav      a  claim  to  it 
the  costs  of 
the  suit^ 

because  he  The  question  was  as  to  the  costs  of  the  suit,  which 

might  have         ,  ■     i    ■  n    i   ■ 

acted  from     .  uic  trustees  had  thus  compelled  the  assignees  to  mstitute 

ignorance,  and  fo^  ^^  recovery  of  the  legacy, 
not  from  any  ^  °    "^ 

improper 

motive.  j^j.  Bickersteth  and  Mr.  Booths  for  the  Plaintiflfe. 

Mr.  Pemberton  and  Mr.  Palk^  for  the  trustees,  de- 
clined to  argue  that  the  reversionary  legacy  did  not  pass 
to  the  assignees,  but  submitted  that,  as  the  trustees  had 
been  entangled  between  conflicting  claims  in  conse- 
quence of  the  bankrupt  insisting  that  he  was  entitled 
to  the  legacy,  they  ought  to  be  indemnified  out  of 
the  fund. 


The  Master  of  the  Rolls. 

If  it  be  possible  to  assign  any  reasonable  ground  for 
the  refusal  of  the  trustees  to  act  without  the  direction  of 
the  Court,  it  is  for  the  interest  of  the  public  that  the 
costs  of  the  trustees  should  be  paid  to  them.  If  the 
trustees  had  taken  the  trouble  to  consult  any  profes- 
sional person,  they  must  have  been  advised  that  the 

claim 
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claim  of  the  bankrupt  afforded  no  coloor  for  declining  18S9. 
payment  of  the  legacy  to  his  assignees.  They  may, 
howcTer,  have  acted  from  mere  ignorance^  and  not  from 
any  improper  motive,  and,  therefore,  though  I  will  not 
give  them  their  costs,  I  will  not  make  them  pay  the 
009CS  of  the  Plaintiffi. 


HARRISON  V.  HARRISON. 


Rolls. 
Ike.  7. 


I 


N  this  case  the  testator  had  entered  into  a  contract  to  Where  a  tes- 
sell  a  part  of  his  real  estate,  but  no  steps  had  been  ^vSa  hii  p«^ 
taken  to  carry  the  contract  into  effect  during  his  life^  tonal  estate  to 
nor  had  any  part  of  the  price  been  paid.     A  question  ^^^^^  contracts 

was  made  in  the  cause,  whether,  as  the  contract  was  to  sell  real 

,  J  estate^  but  the 
completed  after  his  death,  the  purchase-money  would  aaleisnot 

pass  by  the  will  to  a  charitable  use.  hLTf^  "* 

his  lien  upon 

Mr.  Wri^  on  behalf  of  the  crown,  contended,  that  ^® ^^tli 

the  purchase-money  would  pass  as  part  of  the  fund  thepurdiase- 

which  had  been  given  to  certain  charities.     In  equity,  the  i^^^!^  i^ 

tesutor  had,  at  the  time  of  his  death,  ceased  to  be  the  ian<^  within 

_--_-,,,  ...  the  statute  or 

owner  of  the  land ;  all  that  be  was  entitled  to  was  a  sum  mortmain; 

of  money,  which,  if  he  had  died  intestate,  would  have  "J?^  *•  P"'" 

...  .        .         ,         chase-money 

beloDged  to  his  administrator  and  not  to  his  heir  at  law.  will  not  pass 

This  money  was  not  land ;  neither  was  it  to  be  laid  out  ^^gharity   *^ 
in  the  purchase  of  land :  it  therefore  did  not  come  within 
the  9  G.  3.  c  S6. 

Mr.  Bickersteth  and  Mr.  Jeremy^  contra. 

The  statute  of  mortmain  provides,  that  no  lands 
^  shall  be  in  any  way  charged  for  the  benefit  of  any 
diaritable  use  ;*'  and,  accordingly,  it  has  been  uniformly 

F  4  held 
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Haaeibok 

V. 

Haarisox. 


held  to  apply  to  money  secured  by  mortgage;  though 
the  mortgage  debt  is  mere  personal  estate^  and  would  go 
to  the  executor  of  the  mortgagee.  A  vendor,  who  has 
contracted  to  sell  an  estate,  but  has  not  received  the 
purchase-money,  has  an  interest  analogous  to  that  of  a 
mortgagee :  both  have  the  legal  estate  ^n  the  land,  sub- 
ject to  an  equity  which  imposes  on  them  the  obligation 
of  conveying  the  land  upon  receiving  a  certain  sum: 
and  neither  can  be  compelled  to  part  with  the  legal 
estate^  except  on'  receipt  of  the  money.  The  interest, 
therefore,  of  the  vendor  in  the  purchase-money  is  an 
interest  so  connected  with  land  as  to'  come  within  the 
operation  of  the  statute. 


T^e  Master  of  the  Rolls  ruled,  that  the  lien  of  the 
testator  upon  the  land  for  the  amount  of  the  purchase- 
money,  was  an  interest  in  land  under  the  statute  of 
mortmain. 


Atestatorbe- 
aueathed^'io 
tae  two  sons 
and  the 
daughter  of 
A.  B.  sol. 
each  :'*  at  the 
date  of  the 
will  and  the 
death  of  the 
testator  il.i9. 
had  one  son 
and  four 
daughters ; 
each  of  these 
five  children 
is  entitled  to 
a  legacy  of 
60l. 


By  the  will,  the  testator  bequeathed,  ^^  to  the  two 
sons  and  the  daughter  of  Thomas  Lovellj  50/.  each." 

The  Master  found,  that,  at  the  time  of  making  the  will 
and  of  the  death  of  the  testator,  Thomas  Laoell  had  five 
children  living,  namely,  one  son  and  four  daughters,  — 
and  not  two  sons  and  one  daughter. 

The  following  cases  were  .cited :  —  Tomkins  v.  Tom^ 
kins  (a),  ScoH  v.  Fenoidheit  (6),  and  Garvey  v.  Hib^ 
bert.  {c) 

The  Master  of  the  Rolls  held,  that  each  of  the  five 
children  was  entided  to  a  l^acy  of  50/. 

(a)  19  Vet.  Ii6.  in  the  notes.       (b)  l  Cor,  79.       (c)  19  Vet.  125.  , 


%  • 


CASES  IN  CHANCERY. 


Rolls. 

BAILY  V.  TAYLOR.  joec.  lo,  1 1. 

TN  1824»  the  Plaintiff  filed  bis  bill  for  an  injunction  to  A  Plaintiff 
-■•  resuain  the  Defendant  firom  publishing  the  second  of^^^^^P'^jy 
and  third  editions  of  a  work,  in  which  he  had  copied  his  work,  has 
thirteen  tables  of  calculations  as  to  the  value  of  leases  ^uity^u^J^ 
and  annuities,  which  had  been  published  by  the  Plaintiff  ^^  establish  a 
in  three    works  —  one  printed  in  1802,  another  in  1808,  junctiou;  and 

and  the  third  in  1810:  and   the  bill   also   prayed   an  then  the  ao- 

^     •'  count  will 

account.  follow. 

The  Court 
will  not  grant 

The  first  edition  of  the  Defendant's  work  was  pub-  an  injunadon, 
lished  in  1811 ;  and  the  Plaintiff  admitted  that  he  had  thePUindffto 
lifynff^M^  that  edition,  on  condition  that  the  Defendant  seek  his  legal 
acknowledged  in  his  pre&ce,  that  he  had  copied  some  of  the  matter, 

his  taUes  from  the  Plaintiff's  works.     The  Defendant  ^^5** « J^'e 

subject  of 

published  a  second  edition  in  1820,  and  a  third  edition  the  alleged 

io  182S.  piracyjorms 

but  a  very 
inconsiderable 

In  December  1824,  soon  after  the  filing  of  the  biU,  the  ^Sntiff'^s^ 
Haintiff  moved  before  the  Master  of  the  Rolls,  who  was  work,andcon«i 
dien  Vice-Chancellor,  for  an  injunction  to  restrain  the  calculation^ 

publication  of  the  Defendant's  work.    The  motion  was  and  when  the 

,  work  com- 

lefiised,  upon  the  ground,  that  the  tables,  complained  of  plained  of  has 

MS  pirated,  formed  a  very  mconsiderable  part  of  the  Plain-  heenpublished 

^  '  •'  *^  some  years. 

tiff's  work,  and  could  be  calculated  by  any  competent 
person  in  a  few  hours;  and  also^  on  the  ground  of  the 
kogth  of  time  which  had  elapsed  since  the  publication 
of  the  seomd  edition  of  the  Defendant's  book. 


Notwithstanding  the  refusal   of  the  injunction,  the 

Plaintiff  proceeded  with  his  cause,  and  brought  it  on  tt> 

a  hearing. 

The, 
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1829.  The  Defendant  proved  that  the  successive  editions  of 

his  book  had  been  regularly  and  openly  advertised  and 
sold :  and  an  actuary,  who  was  examined  on  his  behalf, 
stated,  that,  in  his  judgment,  ?/•  I9s.  would  be  a  fair 
and  reasonable  charge  for  re-calculating  and  furnishing 
in  manuscript  the  tables  which  had  been  borrowed  from 
the  PlaintifiTs  works. 

A  fourth  edition  of  the  Defendant's  book  had  been 
published  in  1825,  and  a  fifth,  in  1828. 

'  Mr.  BicJcersteth  and  Mr.  Westy  for  the  PlaintiflF. 

Mr.  Fonblanque  and  Mr.  Wakefield^  contrcL 

On  the  opening  of  the  cause,  the  Master  of  the  Rolls 
desired  the  counsel  of  the  Plaintiff  to  consider,  whether, 
if  they  failed  in  shewing  that  they  were  entitled  to  an 
,  injunction,  the  Court  could  make  any  decree,  except  for 
.  the  dismissal  of  the  bill ;  and  the  hearing  stood  over,  in 
order*  that  they  might  look  into  authorities  on  that 
point. 


When  the  cause  came  on  again,  the  counsel  (or  the 
Plaintiff  contended,  that,  as  there  had  been  a  piracy  of  a 
part  of  the  Plaintiff's  work,  he  was  ei;ititled  to  protec- 
tion for  the  future,  and  that  the  amount  of  the  past  in- 
jury ought  to  be  ascertained,  either  by  a  reference  to  the 
Master,  or  by  directing  an  issue.  The  Defendant  had 
made  profit  by  publishing  that  which  was  in  truth  *the 
property  of  the  Plaintiff;  and  to  an  account  of  these 
profits  the  Plaintiff  was  entitled;  for,  without  an  account, 
there  would  be  no  means  of  assessing  accurately  his 
damages  at  law. 


On 
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On  the  other  hand,  it  was  insisted,  on  behalf  of  the        1829. 
Defendant,  that  the  grounds,  on  which  the  Court  had      """T^"^"^ 
icfiised  the  motion  for  the  injunction,  were  equally  valid  v. 

against  awarding  an  injunction  by  the  decree.  These  •Baylor 
grounds  were,  the  length  of  time  during  which  the 
Plamtiff  had  acquiesced  in  the  alleged  piracy ;  the  very 
flaall  proportion,  which  the  tables  said  to  be  pirated  bore 
to  the  whole  mass  of  the  Plaintiff's  and  Defendant's  re- 
spective books ;  and  the  facility  with  which  the  Defend- 
aot  might  acquire  a  title  to  the  tables  which  were  the 
sobgect  of  complaint.  If  the  Plaintiff  had  sustained  any  in- 
jury, he  might  seek  compensation  by  an  action  at  law ;  if 
he  thought  that  an  account  of  the  proceeds  of  the  sale  of 
the  Defendant's  work  would  be  necessary  or  useful  in  that 
action,  he  might  file  a  bill  for  a  discovery ;  but  where  he 
fiukd  in  establishing  his  right  to  equitable  protection  by 
flieans  of  an  injunction,  why  should  the  jurisdiction,  in  a 
matter  which  related  merely  to  the  invasion  of  a  legal  right, 
be  transferred  from  a  court  of  law  to  a  court  of  equity  ? 

The  following  cases  were  cited :  —  DodsUy  v.  Kinners- 
&y (a),  Bar/leld  v.  Nich6lson{b\  Whittingham  v.  Wooler{c)f 
Masoman  v.  Tegg  (ef).  Can/  v.  KearsUy.  {e) 

The  Master  of  the  Rolls. 

This  Court  has  no  jurisdiction  to  give  to  a  Plaintiff  a 
remedy  for  an  alleged  piracy,  unless  he  can  make  out 
that  he  is  entided  to  the  equitable  interposition  of  this 
Court  by  injunction ;  and  in  such  case,  the  Court  will 
also  give  him  an  account,  that  his  remedy  here  may  be 
complete.  If  this  Court  do  not  interfere  by  injunction, 
then  his  remedy,  as  in  the  case  of  any  other  injury  to 
his  property,  must  be  at  law. 

I  agree, 

(a)  Amb,  40J.  {d)  2  Rut9,  385. 

(&)  S  5tM.  i  Siu,  1.  (tf)  4  Esp.  168. 

(e)  9  SWOMS.  428. 
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1829.  I  agreCf  that,  although  the  Plaintiff  failed,  upon  the 

answer  of  the  Defendant,  to  obtain  an  injanction,  he  is 
at  liberty  to  claim  it  at  the  hearing.  The  question, 
th&if  is,  Whether  the  Court  ought  to  grant  an  injunc> 
tion  as  the  case  now  appears?  Considering  the  very 
inconsiderable  part  of  the  Defendant's  work  which  is 
complained  of,  and  that  this  may  be  calculated  in  a  few 
hours,  so  as  to  give  the  Defendant  an  unquestionable 
right  to  its  republication ;  and  considering  the  difficulty, 
which  would  be  imposed  upon  the  Master,  if  an  account 
were  directed,  of  ascertaining  what  part  of  the  De- 
fendant's profit  ought  to  be  attributed  to  the  Plaintiff's 
tables;  and  considering  also  the  distance  of  time  at 
which  the  injunction  is  now  sought,  being  nine  years 
after  the  publication  of  the  Defendant's  second  ediUon,— 
I  am  bound  to  refuse  the  injunction,  and  to  leave  the 
Plaintiff  to  seek  his  remedy  at  law;  and  the  injunction 
being  refused,  there  can  be  no  account.  The  biU  must, 
therefore,  be  dismissed,  and  with  costs. 
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BROWN  V.  BROWN.  Jtaa  i.  4. 


M 


B.  WAKEFIELD^  on  behalf  of  the  Defendant,  Under  the 

'  moved  to  enlarire  publication.     No  notice  of  the  ^^^  of  the 

^    ^  ^  ^        new  ordeny 

notion  had  been  given ;  but  there  was  an  affidavit  stating  publication 
die  groand  on  which  the  application  was  made.  lawd  on^ 


nU  Vice-Chancellor  was  of  opinion,  that,  under 
Ae  dghteenth  order  *,  publication  could  not  be  enlarged, 
ocept  on  a  motion  of  which  notice  had  been  given; 
and  he  refused  to  make  the  order. 

The  motion  was  renewed  before  the  Lord  Chi^ncellor. 

Mr.  Wakefieldj  in  support  of  the  application,  stated, 
diat  the  otject  of  the  ^hteenth  order  was  to  prevent 
parties  from  enlarging  publication  unnecessarily;  and 
this  purpose  was  accomplished  by  requiring  them  to 
state  by  affidavit  the  ground  of  the  application.  It  was 
a  mistake  to  suppose,  that,  if  it  was  necessary  to  support 
an  application  by  affidavit,  notice  of  it  must  therefore 
be  given :  for  there  were  many  species  of  petitions 
wUch  required  to  be  verified  by  affidavit  before  an 
order  could  be  made  upon  them,  but  which  were  never 
served ;  and,  in  this  respect,  there  could  be  no  difierence 
between  applications  by  motion  and  applications  by  pe- 
tition. There  was  nothing  in  the  language  of  the 
dghteenth  order,  which  ma^e  it  necessary  to  give  notice 

of 


*  *  That  publication  shall  not  ported  by  affidafit,  and  at  the 
be  enlarged,  except  upon  special  cost  of  the  party  applying,  unless 
applieation  to  the  Court,  sup-    otherwise  ordered  by  the  Court." 


affidavit,  with- 
out notice. 
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1829*  of  a  motion  to  enlarge  publication.  The  explana- 
tory paper*,  annexed  to  the  report  of  the  chancery 
commission,  contained  a  comment  on  the  fifty-third  pro- 
position  of  the  commissioners,  which  proposition  had 
been  adopted  and  embodied  in  the  eighteenth  order; 
and  from  that  comment  it  appeared,  that  one  principal 
object  of  the  change  was  to  dimmish  expense.  But  the 
expense  would  be  increased  enormously,  if  publication 
were  never  to  be  enlarged,  except  on  notice  to  all  the 
different  parties  in  a  cause. 

The  Lord  Chancellor  stated,  that  he  should  con* 
fer  with  die  Vice*ChanceUor  on  the  subject 


June  A.  7%^  Lord  Chancellor  made  the  order  enlarging 

publication. 

*  Report  of  the  Chancery  CommisnoD,  p.  84. 
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1829.  J^  LoBD  Chancellor  was  of  opinion  that  he  could 

not  make  the  order  upon  motion  without  notice;  but 
stated  he  would  take  the  subject  into  consideration. 


On  a  subsequent  day,  His  Lordship  refused  to  make 
the  order. 


Nop.  24. 


SMITH  V.  EVANS. 


npHE  bill  had  been  previously  amended  under  a 
amendBieiits  common  order,  and  Mr.  Wakefield^  upon  such  an 

^^tt^f^  affidavit  as  is  required  by  the  thirteenth  order,  now 
made,  without  moved  for  leave  to  amend  a  second  time  without  notice. 
^e'biU  has"^  ^^^  proposed  amendments  were  merely  formal;  consist- 
been  amended  Jng  ijj  making  the  addition  of  "  younger"  and  "  elder" 

to  the  names  of  two  of  the  Defendants. 

In  support  of  the  application,  Mr.  Wakefield  referred 
to  the  construction  which  had  been  put  on  the  eighteenth 
order  in  Brown  v.  Brown  *  ;  and  he  stated,  that  the  pre- 
sent motion,  if  made  upon  notice,  would  occasion  an 
expense  of  from  20/.  to  30/.  He  observed,  that  the 
words  of  the  tliirteenth  order  no  where  positively  en- 
joined notice,  but  seemed  to  leave  a  discretion  to  the 
Court :  and  he  contended,  that  it  never  could  be  the  in- 
tention of  the  framers  of  the  new  orders,  to  make 
the  giving  of  notice  imperative^  where  the  proposed 
amendments  were  merely  clerical,  or  where  the  costs 
would  be  excessive. 

77te 

\ 

*  Sec  supra,  p.  77. 


CASES  IN  CHANCERY- 
TV  Lord  Chancellor   granted  the  application; 
sutingy  that)  in  making  the  order  without  notice  in  the 
present  instance,  he  proceeded  upon  the  circumstance, 
that  the  proposed  amendments  were  merely  formal.  * 


81 


1829. 


Smith 

V, 

Evans. 


His  Lordship  at  the  same  time  expressed  his  opinion, 
that  sonae  course  ought  to  be  adopted,  in  order  to  lessen 
or  avoid  the  great  expense  occasioned  by  requiring 
mocioDs  for  leave  to  amend,  after  a  first  amendment,  to 
be  made  upon  notice. 


*  The  twenty-eighth  proposi-    order,  did  not  extend  to  the  case 
of  the  oommisfionere,  which    of  formal  amendments. 
was  the  baib  of  the  thirteenth 


COTTINGHAM  t^.  POTTS. 

OOME  of  the  Defendants  to  the  original  bill  stated 
^^  by  their  answers,  that  thirteen  persons  who  were 
named,  and  other  persons  not  named,  were  interested  in 
the  premises  which  were  the  subject  of  the  suit.  The 
ImII  was  amended  by  making  these  thirteen  persons 
parties  and  by  calling  on  the  Defendants  to  the  original 
bill,  to  set  forth  the  names  of  the  other  persons  who  had 
any  interest  in  the  premises,  and  the  particulars  of  their 
respective  interests.  The  answers  to  the  amended  bill 
gave  information,  which  rendered  it  necessary  to  add 
farions  incnmbrancers  as  parties.  There  were  already 
twen^-seven  Defendants. 

A  motion  was  now  made,  ex  partem  for  leave  to  amend 
bj  making  these  incumbrancers  Defendants.     It  was 

G  supported 


1850. 
Feb.l. 

A  second  or- 
der, giving 
the  Plaintiff 
leave  to 
amend,  made 
upon  an  ex 
jHirte  applica- 
tion. 


8S  CASES  IN  CHANCERY. 

1829.        supported  by  an  affidavit  of  the  solicitor  of  the  Plaintiff, 
'   ■  -  "        statintF  that  the  proposed  amendments  were  material, 
tr,        .   were  settled  and  signed  by  counsel)  and  were  not  made 
Potts.        f^^  ^^^  purpose  of  delay  or  vexation ;  and  that  the  first 
information,  which  he,  or,  as  fae  believed,  the  Plaintiff, 
had,  of  the  interests  which  made  the  amendments  neces- 
sary, was  derived  from  the  answers  to  the  amended 
-       bill. 

The  Solicitor-General  and  Mr.  Sharp  submitted,  that 
leave  to  amend  ought  in  such  a  case  to  be  given  ex 
parte,  whatever  might  be  the  construction  which  would, 
in  ordinary  cases,  be  put  on  the  thirteenth  order.  If 
notice  were  given,  it  was  impossible  to  doubt  that  the 
order  would  be  made :  and  the  only  effect  of  giving 
notice  would  be  to  create  costs  to  an  enormous  amount 
as  upwards  of  twenty  parties,  represented  probably  by 
as  many  different  solicitors,  would  in  that  case  appear 
on  the  motion. 

TTu  Lord  Chancelloji  made  the  order  ex  parte. 
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FELLOWES  0.  LORD  G WYDYR  and  PAGE.      jvb„,  ,3.  ,6, 

npHE  material  facts  of  this  case  are  stated  in  Mr.  It  is  no  de- 
■■•    Simon's  Reports,  vol.  i.  p.  63.  fo^fpidfic"" 

I       .  perfortnance 

The  Defendant  Page  appealed  from  the  decree  of  the  t^J^  duHng^^' 

Vice-Cbancellor.  the  trcatyhe 

falsely  assum- 
ed the  charao 

Mr.  Home  and  Mr.  Keene,  for  tlie  Plaintiff  Fellowes,  l^  o^^^^ 

'   for  another, 

argued,  that  though  the  written  agreement  purported  >ivhen,  in  fact, 

to  be  signed  by  FeUawes  on  behalf  of  Lord  Gw/dyr,  it  S^bo^'"* 

was  manifest  from  the  evidence  in  the  cause,  that  the  behalf,  and 

Defendant  Page  knew,  or  at  least  might  have  known^  by  deceived 

that  the  Plaintiff  was  really  tlfe  principal  in  the  trans-  ^«  purchaser 

,  as  to  the  party 

action*     But  whether  the  Defendant  did,   or  did  not  with  whom 

know  it,  that  circumstance  could  make  no  possible  dif-  ^^^  contract 
^  *^  was  made, 

ference,  since  no  loss  could  be  shewn  to  have  accrued  provided  the 
to  the  Defendant  from  his  ignorance,  and  no  improper  §"^  ^ghew 
motiTe  for  concealment,  if  any  had  been  practised,  could  that  the  de- 
be  imputed  to  the  Plaintiff.     At  all  events,  the  Defend-  ju^ed  him  to 

ant  Pane,   by  taking  possession   of  the  articles   con-  ^^^^^  ^^^^  ^® 

^°  1  J.  11    1  m    n      u  contract,  or 

tracted  for,  and  proceedmg  to  sell  them  oft  after  he  was  occasioned 

fuUv  informed  of  the  truth,  must  be  considered  to  have  ?"y  *^"  ?'" 
^  ,  ^      ^  mconvenience 

acquiesced,  and  to  have  waived  any  objection  on  the  to  him  other- 
ground  of  mistake  or  misrepresentation.  It  would  be  ^^' 
too  much  for  him  now,  after  the  bargain  had  been  car- 
ried into  effect,  to  turn  round  on  the  Plaintiff,  because 
die  speculation  had  proved  a  losing  one,  and  attempt  to 
repudiate  the  contract,  while  he  retained  at  the  same 
time  in  his  hands  a  large  portion  of  the  purchase-money, 
as  well  as  the  whole  produce  of  the  sale. 

G  2  Mr. 
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Mr.  Bligh  for  Lord  Ghan/cbp^f  who  disclaimed  all  in- 
terest in  the  matters  in  question,  stated,  that  his  Lord- 
ship gave  the  Plaintiff  no  authority  to  use  his  name,  and 
took  no  part  himself  in  the  negodation. 

Mr.  Pepys^  Mr.  Knight^  and  Mr.  fVarry^  for  the  De- 
fendant PagCf  contended,  that  upon  the  whole  of  the 
evidence,  a  case  of  deliberate  and  systematic  fraud  on 
the  part  of  the  Plaintiff  had  been  sufficiently  established* 
It  was  plain  that  a  series  of  artifices  had  been  resorted 
to  for  the  purpose  of  keeping  Page  in  the  dark  as  to 
the  real  nature  of  the  transaction :  all  leading  him  to 
believe,  that  he  was  dealing  with  Lord  Gwi/dyr  through 
the  agency  of  FelkmeSf  when,  in  point  of  fact,  FdUmes  was 
negotiadng  solely  on  his  own  account.  What  else  could 
be  the  Plaintiff's  object  in  affixing  his  signature  to  the 
contract,  in  the  name  and  as  the  agent  of  Lord  Gwydyr^  -^ 
in  holding  the  meetings,  at  which  the  terms  of  the  pur- 
chase were  arranged,  at  the  office  of  bis  Lordship's 
solicitor,  —  in  permitting  that  solicitor  to  propose  alter- 
ations as  to  the  time  of  payment,  and  submitting  the 
agreement  to  him  for  his  approval,  —  in  using  language 
throughout  the  whole  of  his  correspondence  which  woukl 
naturally  confirm  the  Defendant's  original  impression^ 
that  the  Plaintiff  was  only  acting  by  his  Lordship's 
direction,  and  which  was  in  truth  capable  of  no  other 
rational  construction  ? 


That  Pi^e  himself  was  imposed  upon  was  obvious 
from  the  circumstance,  that  the  first  cheque  he  gave  the 
Plainti£^  in  part  payment  of  the  purchase*money,  was 
drawn  payable  to  Lord  Gvydyr.  On  any  other  suppo* 
sition,  indeed,  his  conduct  would  be  most  strange  and 
jinaccountable ;  since,  if  he  had  been  aware,  as  it  had 
been  insinuated  he  was,  that  his  Lordship  was  no  party 
io  the  sale,  was  it  likely  he  would  have  rested  satisfied 

with 


CASES  IN  CHANCERY. 


85 


whh  a  ooDtract,  in  which  he  was  himself  the  only  per- 
son that  was  bound  ?  His  subsequent  conduct,  however, 
abundantly  proved  that  he  did  not  so  understand  it. 
The  instant  he  discovered  his  mistake^  he  exclaimed 
against  the  deception  that  had  been  practised  upon 
and  did  every  thing  he  could  to  escape  from  its 


7%r  Lord  Chancellor  observed,  that  he  thought  it 
snffideBtly  made  out,  that  the  effect  of  the  Plaintiff's 
candacl  had  been  to  mislead  Mr.  Page. . 


1629. 


For  the  Defendant:  —  Here  then  we  have  proved  an 
indostrious  suppression  and  misrepresasitation,  which 
had  the  eflect,  whatever  was  the  object,  of  misleading 
the  Defendant  as  to  a  most  important  ingredient  in  the 
cootracCy  as  to  the  person,  namely,  with  whom  be  had 
itaOy  contracted;  and  it  is  too  late  to  contend  now, 
after  the  cases  of  PhUlips  v.  The  Duke  of  Bucks  (a), 
Harding  ▼•  Cor  (6),  Eyre  v.  Popkam  (r),  and  other  cases, 
die  aatbority  of  which  has  been  expressly  recognised  by 
Loitl  Eldon  in  Bonnet  v.  Sadler  {d\  that  wilful  conceal- 
ment, and  djbrtiori  misrepresentation,  upon  so  material 
a  pcHnt,  will  not  of  itself  be  sufficient  to  avoid  the  agree- 
ment in  equi^.  It  matters  not  with  what  object,  whe- 
dier  fraudulent  or  otherwise,  the  misrepresentation  was 
employed^  or  whether  it  was  intentional  or  not.  The 
smple  fiict  of  misrepresentation  alone,  more  especially 
t£,  as  here,  it  succeeded  in  misleading  the  Defendant,  has 
always  been  considered  a  decbive  answer  to  a  bill  for 
^ledfic  performance. 

In 


(«)  1  Venu  SS7. 

(i)  I  Vem.  997.  n. 

(O  \B.CC.9S.n. 

id)  14  r«i.  596.     Some  other 

G 


ca»e8  are  mentioned  in  Sugden*$^ 
Vendors  and  Purchater$^  900, 90  J , 
7th  edition. 
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Lord 


In  reality)  however,  there  was  a  motive^  and  that  an- 
obvious  and  most  improper  one,  for  the  course  adopted 
by  the  Plaintiff:  and  even  if  its  existence  were  not  fully 
made  out  in  evidence,  we  should  have  a  right  to  infer 
it  from  his  conduct ;  for  wherever  a  contracting  party, 
during  the  progress  of  the  treaty,  studiously  suppresses 
or  misrepresents  circumstances;  wherever,  by  falsehood, 
he  induces  error  in  the  mind  of  the  other  party,  he  will 
be  presumed  to  have  so  acted  for  purposes  of  fraud, 
unless  he  can  satisfactorily  rebut  the  presumption.  The 
Defendant  Page^  as  the  Plaintiff  well  knew,  had  been 
long  connected  with  the  family  of  Lord  Qwydyr.  He 
liad  been  employed,  in  the  way  of  his  trade^  by  his 
Lordship's  father,  to  sell  the  fittings-up  of  Westminster 
Hall  after  tbfe  trial  of  Lord  Melville;  he  had  claims 
against  the  late  Lord's  personal  representatives,  to  a 
large  amount,  outstanding  and  unsettled,  and  inde- 
pendently of  the  hope  of  something  like  a  set*off,  (which 
appears  only  by  the  answer,  and  which  strictly,  perhaps, 
could  not  be  made  available!  against  the  present  Lord,) 
he  was  naturally  desirous  to  keep  up  his  connection 
with  a  powerful  nobleman,  whose  patronage  was  well 
worth  some  sacrifice,  by  catching,  even  improvidently, 
at  a  contract,  which,  if  it  did  turn  out  an  unprofit* 
able  bargain*  his  Lordship,  he  felt  assured,  was  too 
generous  to  enforce  to  the  utmost  letter.  None  of  these 
inducements  would  have  influenced  his  mind,  in  dealing 
with  an  obscure,  individual  and  a  stranger, •  like  Mr. 
F^Uawes ;  and  Mr.  Fellawes  of  course,  by  carrying  on 
the  negotiation  mider  cover  of  Lord  Gvoydyr^B  name^ 
really  obtained  all  the  additional  advantage  estimated 
in  money,  which  such  considerations  gave  to  the  trans- 
action in  the  eyes  of  Mr.  Page,  It  is,  therefore,  no 
more  than  a  reasonable  inference,  that  Page^  if  at  all, 
would  not  have  contracted  with  the  Plaintiff  on  the  same 
terms  —  the  terms  now  sought  to  be  enforced  — •  as  he 

did 
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did  when  he  acted  under  the  impression  that  he  was 
dealing  with  Lord  Gvydyr, 

The  jarisdiction  of  coarts  of  equity  to  compel  the 
specific  performance  of  agreements,  is  a  matter  purely 
discretionary :  and  in  the  exercise  of  that  discretion  it 
has  always  been  a  role,  that  the  party  seeking  equitable 
relief  most  come  with  clean  bands.  The  misconduct  of 
a  Plaintiff  operates  as  a  personal  disqualification,  which 
the  Court  inyariably  notices,  and  of  which  the  Defend* 
ant  may  avail  himself  as  a  bar  to  the  demand  (a),  with- 
out being  called  upon  to  shew  that  he  has  sustained  any 
special  loss  or  injury  in  consequence.  Here  it  is  ad- 
mitted, that  Fellowes  was  guilty  of  studied  duplicity, 
which  had  the  e£kct  of  deceiving  the  Defendant,  and 
wfaidiy  we  are  entitled  to  assume,  was  intended  to  deceive 
him.  Can  a  Plaintiff  under  such  circumstances,  be  per- 
mitted to  claim  the  extraordinary  relief,  which,  in  an 
honest  case,  the  Court  will  give  by  decreeing  the  agree- 
ment to  be  specifically  executed,  or  will  it  not  rather  leave 
the  parties  to  proceed  at  law?  It  is  said,  that,  in  this  in- 
no  relief  could  be  had  at  law,  because  the  contract 
signed  in  the  name  of  Lord  Cheydyr,  who,  having 
tdcen  no  part  in  the  transaction,  now  refuses  to  lend  his 
name  to  any  legal  proceedings  instituted  with  a  view  to  carry 
it  into  effect.  But  that  only  furnishes  a  stronger  reason 
why  this  Court  should  decline  to  interfere.  The  Plain- 
tiff chfaer  had,  or  had  not,  a  right  to  make  use  of  Lord 
Gmgdyr^s  name.  If  he  had,  this  Court  would  compel 
his  Lordship,  on  a  bill  filed  for  that  purpose,  to  allow 
in  action  to  be  brought  in  his  name,  on  behalf  of  the 

Plaintiff. 


1629. 


w 


oo  this  subject  the  ob-    burgh,  I  J.^  ^.119.  and  Wood" 
of  Sir  T.  PlinneryM.R,y    house  v.  Meredith,  ib,  283. 
of  Clermtmt  v.  TVit- 
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GWYOYA. 


Plaintiff.  If  he  had  not,  (and  that  such  was  the  fact, 
appears  from  the  statement  of  his  own  bill,)  it  is  a  fur- 
ther instance  of  the  Pjaintiff's  unfair  and  dishonest 
dealing,  which  would  of  itself  deprive  him  of  any  title 
to  equitable  aid. 


The  contract,  besides,  has  no  mutuality.  If  Lord 
Qwydyr  or  Mr.  Fellowes  had  refused  to  perform  it,  Mr. 
PagCf  it  is  clear,  however  fairly  and  openly  he  might 
have  acted,  could  never  have  enforced  it  specifically 
against  either,  but  must  have  resorted  for  relief  to  a 
l^al  tribunal.  In  truth,  the  suit  here  b  altpgether  im- 
proper. It  prays  a  specific  performance,  though,  in  the 
events  that  have  since  occurred,  the  articles  having  been 
sold  off,  and  a  portion  of  tlie  price  paid,  performance 
can  consist  in  nothing  more  than  paying  the  balance  of 
the  purchase-money.  In  other  words,  it  calls  upon 
the  Court  to  invade  the  province  of  a  jury,  and  as- 
sess the  damages  which  the  Plaintiff  has  sustained  by 
Page*9  refusal  to  complete  his  bargain.  It  is  unques- 
tionable, that,  if  the  contract  had  been  originally  drawn 
in  the  name  of  Fellowes  himself,  as  common  sense  and 
plain  dealing  would  have  dictated,  its  subjects-matter  is 
of  such  a  kind,  it  being  for  payment  of  money  on  the 
one  hand,  and  for  delivery  of  goods  on  the  other,  that 
the  vendor  could  never  have  come  here  for  assistance^ 
but  must  have  been  left  to  make  the  most  of  his  legal 
remedy.  And  is  he  to  be  actually  placed  in  a  better 
situation — is  the  more  powerful  arm  of  a  court  of  equiQr 
to  be  extended  to  him,  merely  because,  through  folly  or 
fraud,  he  has  firamed  the  contract  in  a  way  which  de- 
prives him  of  that  remedy?  Such  a  principle,  once 
admitted,  would  be  a  direct  encouragement  to  negli- 
gence and  deception;  every  blundering  agreement 'of 
every  petty  tradesman  with  the  wholesale  dealer  who 

supplies 


CASES  IN  CHANCERY. 


89 


supplies  his  stock,  might  be  made  the  foundation  of  a 
suit  in  Chancery;  and  the  line  of  separation  between 
the  two  jorisdictions  would  be  totally  destroyed. 

Mr.  Page  never  acquiesced  in  the  transaction,  after 
he  became  acquainted  with  the  facts.  He  was  com- 
pelled, for  his  own  safety,  to  proceed  to  sell  off  the 
articles  without  delay,  that  the  Hall  might  be  cleared 
by  a  certain  day,  according  to  the  terms  of  his  under- 
taking to  Lord  Gwydyr.  But  so  far  was  he  from 
thereby  intending  to  waive  his  objections  to  the  con- 
tract, that  every  thing  he  subsequently  did  was  under 
protest.  He  kept  a  regular  account  of  the  proceeds 
of  the  sale,  which  he  is  ready  to  produce  and  verify ; 
and  be  b  willing  to  pay  over  the  amount  to  the  Plain- 
tifl^  after  deducting  the  sum  he  has  already  paid,  and 
the  usual  allowance  for  his  commission  as  a  broker  on 
the  sale. 


1629. 


Tike  Lord  Chancellor.  Mr.  Pc^e^  I  am  satisfied, 
had  every  reasonto  believe  that  he  was  contracting  with 
Lord  Qm/dyr:  but  the  only  question  here  is,  what  loss 
or  inconvenience  has  he  sustained  in  consequence  of  act- 
ing ander  that  mistake  ?  There  is  nothing  in  the  cause 
whichcan  lead  me  to  suppose,  that  he  would  not  have  con- 
tracted with  the  Plaintifi^  or  that  he  would  have  declined 
to  o&r  the  sum  of  1500  guineas,  had  he  been  aware  of 
the  party  who  was  really  the  owner  of  the  property.  It 
was  strongly  pressed  upon  me  in  the  argument,  that  the 
parties  should  be  left  to  proceed  at  law.  But  from  the 
sttoation  in  which  they  respectively  stood,  as  well  as 
from  the  form  of  the  agreement^  they  could  not  have 
obtained  an  efiectual  adjudication  upon  their  rights  at 
law,  and  it  was  necessary  for  the  Plaintiff  therefore  to 
come  into  this  Court  Mr*  FeUawes  says,  that  the  name 
of  Lord  Gwydyr  was  not  used  for  any  improper  pur- 
pose; 
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pose ;  but  even  if  it  were  otherwise,  that  circumstance 
alone  would  furnish  no  reason  why  Mr.  Page  should  be 
released  from  his  contract,  without  shewing  that  the 
deception  had  in  some  way  operated  to  his  prejudice. 

Decree  affirmed  without  costs. 


Nov*  16. 


FRASER  V.  BYNG. 


Equal  sums 
given  to  the 
same  person 
by  a  will  and 
codicil,  held, 
from  the  cha- 
racter and  ob- 
jects of  the 
latter,  to  be 
substitutional, 
and  not  accu* 
mulative,  al- 
though the 
legacy  given 
by  the  codicil 
was  only  con- 
ditional. 


^T^HE  will  of  John  Byng  Esquire,  made  during  his 
residence  in  India  in  the  service  of  the  East  India 
Company,  and  bearing  date  the  Slsc  of  jfyril  1808, 
after  appointing  executors,  proceeded  in  the  following 
terms :  —  "I  give  and  devise  to  my  natural  daughter, 
Cecilia  Georgiana^  now  under  the  care  of  my  dear 
sister  Mrs.  Fraser^  the  sum  of  5000  pagodas,  placed  in 
the  hands  of  Messrsw  Harrington  and  Co.  a  company's 
bond  bearing  8  per  cent,  and  with  whatever  interest 
may  be  due  upon  the  said  bond;  and  the  said  ex- 
ecutors on  no  account  to  call  upon  Mrs.  Fraser  fer  any 
sum  or  sums  disbvrsed  upon  the  education  of  the  child 
uider  her  protection.  Item^  I  give  and  devise  unto 
lay  natural  child  JbAn,  under  the  care  of  Mr.  Gr^ffUhsj 
of  Madras,  the  sum  of  1000/L  or  2500  pagodas ;  I  give 
and  devise  to  my  dear  wife,  EUza  Amelia  Byng^  after 
paying^any  debts  and  legacies,  the  residue  and  remainder, 
entirdy  to  go  to  my  dear  wife,  which  I  suppose  to 
amount  to  80,000  pagodas,  besides  the  bond  due  to  me 
by  Messrs.  Chax  and  Co^  and  other  debts  from  various 
persons,  amounting  to-  about  SOOO  pagodas  more.  If 
any  accidentshoold  be&li  my  dear  wife,  the  whole  of  my 
property^  to  myobiid   George  Percy  Byng ;  but  if  she 

lives. 
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lives,  the  whole  of  my  property  to  be  entirely  and  solely        1829. 
at  her  disposal.'' 

The  testator  afterwards,  when  at   Trichinopoltfj  ex- 
ecuted another  testamentary  paper,  bearing  date  the 
19th  Naoember  181 1,  which  was,  in  part,  in  the  following 
terms :  —  **  I,  John  Byngj  of,  &c.,  do  hereby  add  the 
fidlowiog  clauses  to  my  last  will  and  testament.     As 
some  mistakes  nbay  occur  r^arding  the  2000/.  sterling 
bequeathed  to  my  natural  daughter  Ceciliaj  this  is  to 
state  that   1000/.  sterling  of  the  above  sum  is  in  the 
hands  of  the  Honourable  Mrs.  Hopwood^   and  about 
800L  sterling  b  in  the  hands  of  my  brother  George 
l^gj  Esquire ;  now  if  any  diiference  should  be  wanting 
to  make  op  the  aforesaid  principal  sum  of  2000/.  sterling, 
I  will  that  the  residue  wanting  is  to  be  taken  from  the 
aggregate  of  my  fortune,  and  the  aforesaid  sum  of  2000/. 
sterling  so  completed  is  to  be  paid  into  the  hands  of 
Captain  Percy  Fraser^  in  trust,  for  the  use  of  my  afore- 
aid  oatural   child,  Cecilia^  to  be  paid  to  her  on  her 
attaining  the  age  of  twenty-one  years,  or  on  her  mar« 
riage^   should    she    marry   before   attaining  that  age, 
together  with  any  interest  that  may  have  accumulated 
thereooy  after  deducting  the  expanses  of  her  education 
and  support.     I  also  bequeath  to  my  natural  son,  Johrij 
imder  the  care  of  Mr.  Griffiths^  at  Madras^  the  sum 
of  1000/.  sterling,  to  be  paid  to  him  on  his  attaining  the 
age  of  twenty-one  years,  with  any  interest  that  may 
have  accrued  thereon,  after  deducting  the  expenses  of 
his  education  and  support ;  but  I  do  hereby  will,  that,  in 
the  event  of  my  aforesaid  natural  child,  Cecilia^  dying' 
before  her  marriage,  or  her  attaining  the  age  of  twenty- 
one  years,  the  aforesaid  sum  of  2000/.,  with  any  interest 
that  may  have  accrued   thereon,   is  to  revert  to   my 
lawful  children.    I  also  will  that,  in  the  event  of  my 
natoral  son,  Johrtj  dying,  before  he  has  attained  the  age 

of 


93  CASES  IN  CHANCERY. 

1829.  of  twenty-one  years,  the  aforesaid  sum  of  1000/.,  with 
the  interest  that  may  have  accrued  thereon,  b  also  to 
revert  to  my  lawful  children.  I  further  will,  that  the 
yearly  interest  arising  from  the  aggregate  sum,  of  which 
I  may  be  possessed,  or  which  may  hereafter  devolve 
to  me,  after  the  several  legacies  are  paid,  shall  be  paid 
by  regular  instalments  to  my  dearly  beloved  wife,  Amelia 
Byingy  for  her  own  use  and  for  the  education  of  my 
lawful  children,  to  be  enjoyed  by' her  during  the  term 
of  her  natural  life,  but  in  the  event  of  her  death  or  her 
again  marrying,  the  whole  yearly  interest  to  be  laid  out, 
or  such  part  as  may  be  necessary,  for  the  education  of 
my  lawful  children,  and  the  principal,  with  the  interest 
that  may  remain  thereon,  if  any,  to  be  divided  amongst 
them  in  equal  shares,  the  several  shares  to  be  paid  them  on 
their  respectively  attaining  the  age  of  twenty-one  years.*' 

The  rest  of  this  instrument,  which  contained  no 
further  bequests,  had  reference  principally  to  the  natbre 
and  particulars  of  the  testator's  property ;  and  it  gave 
directions  to  certain  of  his  friends  in  Indian  whom  be  re- 
quested to  undertake  the  management  of  his  affairs,  as 
to  the  mode  in  which  his  outstanding  efl^ts  were  to  be 
collected  and  applied.  It  also  appointed  guardians  for 
his  lawfiil  children,  and  spoke  of  what  he  had  done  by 
his  former  will,  and  of  '^  these  clauses  added  to  his  last 
will  and  testament."  There  was  no  new  nomination  of 
executors. 

The  testator  died  in  1812,  and  probate  of  the  two 
testamentary  papers  as  a  will  and  codicil  was  granted 
by  the  Ecclesiastical  Court  to  G.  P.  Fraser,  one  of  the 
executors. 

Sometime  afterwards,  a  bill  was  filed  for  the  purpose 
of  having  the  accounts  taken,  and  the  necessary  ftmds 

raised 
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raised  and  set  apart  for  the  pajrment  of  the  difierent  1829. 
legatees.  By  the  decree  in  the  cause  bearing  date  the 
2d  of  May  1818,  and  pronounced  by  Sir  John  Leach^ 
tfien  Vioe-Chancellor,  it  was  (among  other  things)  de- 
dared  that  the  legacy  given  by  the  codicil  to  the  ap- 
pdlant,  John  Byng  (the  natural  son  of  the  testator )»  was 
a  reYocation  of  the  legacy  of  1000^  given  to  him  by  the 
will,  and  was  not  accumulative.  At  the  date  of  the 
decree;,  John  Byng  was  an  infant,  and  when  he  came  of 
age,  several  years  after,  the  order  he  obtained  for  pay- 
Bent  of  the  sum  which  had  been  appropriated  to  answer 
his  legacy  of  1000/.  was  made  without  prejudice  to  any 
proceedings  he  might  be  advised  to  take  with  a  view  to 
get  the  decree  varied.  And  he  now  appealed  against  so 
much  of  the  decree  as  declared  the  second  to  be  a  re- 
location of  the  first  legacy,  and  not  an  addition  to  it. 

Mr.  Home  and  Mr.  PhiUimore^  for  the  appellant. 

The  general  rule  is,  that,  when  a  legacy  is  given  by  a 
wil^  and  another  is  afterwards  given  by  a  codicil,  to 
die  same  person,  the  testator  is  held  to  have  intended 
that  the  legatee  should  take  both,  unless  strong  cir- 
comstances  appear  on  the  face  of  the  instruments  them- 
selves^  rmsing  an  opposite  presumption.  Here,  how- 
ever, there  is  nothing  of  the  kind ;  on  the  contrary, 
the  probabilides,  as  far  as  they  can  be  collected,  point 
£recdy  the  other  way.  This  second  instrument  is  no 
more  than  a  codicil,  or  as  the  testator  himself  styles  it, 
^  danses  added  to  hb  last  will  and  testament,^  and  it 
is  dear  from  its  tenour,  that  it  was  written  while  the  first 
lying  before  him,  or  at  least  was  fuUy  present  to  his 
He  commences  it  by  anxiously  explaining  his 
wishes  (which  he  was  afraid  might  be  misunderstood), 
with  respect  to  the  sum  he  had  already  bequeathed  to 
his  daughter,  and  then  having  that  prior  bequest,  and 

no 
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1829.  no  doubt  also  the  bequest  which  he  had  made  to  the 
appellant  his  son,  in  his  recollection,  he  proceeds  in 
these  terms :  —  <^  I  also  bequeath  to  my  natural  son, 
John^  the  sum  of  lOOOA  sterling,  to  be  paid  to  him  on 
his  attaining  the  age  of  twenty-one  years."  Nothing 
can  be  more  distinct  or  explicit  The  testator  knew 
that  he  had  by  his  will  bequeathed  2000/.  to  his 
daughter:  by  the  codicil,  he  gives  directions  to  hb 
executors  with  regard  to  the  funds  to  be  applied  in  pay- 
ment of  that  sum,  expressly  referring  to  it  as  the  iden- 
tical sum  given  by  his  will.  He  knew,  too,  that  he  had 
bequeathed  lOOO/.  to  his  son.  But  in  the  codicil  he 
makes  no  reference  whatever  to  that  legacy,  and  goes 
on  to  use  words  of  bequest,  to  him,  which  can  import 
only  a  new,  substantive,  and  independent  gift.  What 
can  be  the  reason  of  this  marked  diversity  ?  Simply, 
that  the  testator's  object  was  different  in  the  two  cases. 
He  intended  merely  to  regulate  the  property  which 
the  daughter  was  to  take,  but  he  wished  to  make  a  rea- 
'  sonable  addition  to  the  fortune  which  he  had  bestowed 
upon  his  son.  Two  thousand  pounds  he  probably*  con- 
sidered an  ample  provision  for  a  girl  living  under  the 
care  of  her  paternal  relatives;  but  half  of  that  sum, 
he  justly  thought,  was  a  scanty  allowance  for  a  boy 
who  had  to  make  his  way  in  the  world,  and  who  would 
require  almost  the  whole  of  it  as  an  advancement  to 
start  him  properly  in  life.  He  was  therefore  naturally 
desirous  to  put  both  children  on  an  equal  footing.  His 
fortune  had  increased  considerably  in  the  interval  be- 
tween the  date  of  the  two  instruments,  as  appears  from 
the  latter,  so  that  he  could  indulge  his  inclination 
without  inconvenience ;  and  he  has  accordingly  effected 
his  purpose  in  the  codicil,  by  which  he  distinctly  gives 
1000^  to  his  son,  well  aware  all  the  while  that  he  had 
previously  given  him  a  similar  sum  by  the  will.     If  he 

had 
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Ind  intended  the  subsequent  as  a  substitution  for  the  1829. 
fanner  legacy^  he  would  certainly  have  said  so;  more 
eqiecially  as  his  attention  was  directly  drawn  to  the  cir- 
cumstances in  which  the  son  stood^  by  the  reference,  in 
the  immediately  preceding  sentence,  to  the  provision  he 
had  made  for  the  daughter,  in  whose  case,  as  he  meant 
to  bestow  no  additional  bounty,  he  took  care  to  use 
langnage  that  imported  none. 

« 

Ejich  of  the  two  inatrom^its,  taken  separately,  is  de- 
fati^e.  In  order  to  collect  from  them  the  complete 
eipicaaioD  of  the  tesmtor's  mind^  we  must  view  them 
in  connection,  as  forming  one  entire  testamentary  act, 
aad  they  will  then  appear  perfectly  consistent  and  ex- 
plicit. Reading  them  in  that  way,  their  effect  may  be 
dins  rendered :  —  *^  I  give  to  my  daughter  2000^  abso- 
lutely;-^ on  second  thoughts,  it  had  better  be  conditional 
cniyy  and  be  paid,  when  due^  out  of  such  and  such 
ibnds.  Itenit  I  give  to  my  son  1000/.  absolutely:  —< I 
also  bequeath  to  him  1000/^  to  be  paid  at  twenty-mi^ 
in  the  event  of  his  attaining  that  age,  otherwise  to  go 
over.'*  Here  we  see  the  force  of  the  word  '*  abo^** 
which  plainly  shews  the  testator  meant  an  addition. 

It  will  be  saidy  that  the  sums  given  in  the  will  and  the 
codicil  are  the  same  in  amount:  but  that  circumstance^ 
iiy  ilsd^  is  not  sufficient  to  raise  a  presumption  that  the 
one  was  intoided  in  substitution  tat  the  other.  JRidgesv. 
Morruon{a\  and  the  cases  there  referred  to.  JBailUe  v. 
BMerfddm  (6)  I^  however,  such  a  presumption  could  for 
a  moment  be  admitted,  it  would  bee£bctuaUy  r^elled  by 
considering  the  very  di£ferent  character  of  thetwolegacies. 
The  one  is  an  absolute  gift,  vesting  immediately,  and 

the 
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1829*  the  principal  of  which  was  of  course  applicable,  either 
wholly  or  in  part,  to  the  boy's  advancement  The 
other  is  conditional  only,  to  vest  on  his  attaining  twenQr- 
one,  and,  in  the  event  of  his  dying  under  that  age,  to  go 
over  to  the  lawful  children  of  the  testator.  It  is  a  fund 
which  could  not  by  possibility  be  broken  in  upon  while 
the  condngency  lasted,  not  even  for  the  necessary  pur- 
pose of  putting  him  out  in  trade,  or  instructing  him  in  a 
profession.  The  two  legacies,^  therefore,  though  nomi- 
nally the  same^  are  by  no  means  equal  in  value;  the 
latter  being  far  less  beneficial  than  the  former,  a  cir- 
cumstance which,  in  the  case  ofM^Kenzie  v.  M^Kenzie{a\ 
Lord  Eldon  held  to  be  quite  conclusive  in  favour  of 
accumulation.  It  is  observable^  too,  that  the  codicil 
speaks  of  the  surplus  interest  that  might  accumulate 
during  the  son's  minority;  fmd  no  doubt  a  surplus 
might  remain  beyond  what  was  requisite  for  his  support 
and  education,  if  both  the  sums  were  to  be  taken :  but 
it  is  not  to  be  supposed  that  the  testator  could  have  con^ 
templated  the  possibility  of  such  a  surplus,  after  satis- 
fying those  purposes  out  of  the  interest  of  1000/.  Ac- 
cording to  the  construction  contended  for  on  the  other 
side,  the  appellant  was  to  have,  during  his  minority,  the 
interest  of  only  one  sum  of  1000/.,  and  not  a  shilling  of 
the  principal  could  be  touched,  not  even  to  ensure  his 
success  in  life,  unless  he  attained  twenty-one.  That 
never  could  be  the  object  of  a  considerate  parent. 
Acjcording  to  our  construction,  the  appellant  would 
have  the  interest  of  2000/.  to  be  employed  towards 
his  maintenance  and  education,  and  one  half  of  that 
sum  would  be  applicable  at  the  discretion  of  hb  trus- 
tees, and  under  the  sanction  of  the  Court,  to  any  ad- 
vancement for  his  benefit,  while  the  remainder  would 

be 
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be  vested  and  payable  as  soon  as  he  came  of  age^  an  1629. 
arrangement  at  once  natural  and  judicious.  On  the 
whdey  unless  this  clause  of  bequest  is  to  be  read  as 
a  xeyocationy  in  contradiction  to  its  express  language, 
and  in  yiolation  of  every  &ir  presumption  of  intention, 
the  appellant  is  entided  to  boUi  the  legacies. 

Mr.  KindersUy^  centra. 

Where  the  l^acies  are  given  simfUcUcr^  and  there  is 
nothing  to  assist  conjecture,  the  general  rule  in  favour 
of  accumulation  may  perhaps  be  admitted;  although 
where  the  I^acies  are  equal  in  amount,  even  that  has 
sometimes  been  denied,  {a)  But  certainly  the  doctrine 
cannot  be  carried  farther;  for  the  presumption  is  ex- 
tremely slight,  and  any  intrinsic  evidence,  supplied  by 
die  testamentary  instruments  themselves,  is  sufficient  to 
turn  the  scaler  and  throw,  on  the  party  claiming  the 
double  bequest,  the  burden  of  supporting  his  claim  by 
parol  testimony.  The  general  rule,  therefore,  is  subject 
Co  an  important  exception,  fully  established  by  autho- 
rity, and  bearing  directly  on  the  present  question,  viz^ 
that,  wherever  the  testamentary  papers  contain  a  series  of 
beqoestSf  comprising  the  same  property  and  correspond- 
ii^  pretty  nearly  in  number  and  value,  to  a  numerous 
dass  of  legatees,  there  repetition  and  not  accumulation 
shall  be  presumed.  And  this  exception  is  founded  in  good 
;  for  though  it  is  possible  enough  for  a  testator  to 
an  addition,  when  by  a  codicil  he  simply  gives  a 
sum  to  the  same  individual  who  was  to  take  a  similar 
som  by  his  will,  it  is  far  less  likely  that  he  should 
repeat  a  whole  line  of  bequests  to  a  variety  of  legatees, 

without 

(«)   See  the  observations  of    of  Sir  W.  Grant  in  Benyon  v. 
Lord  Tkmrlow  in  Moggridge  v.    JBentfon^  17  Vei.42^ 
TkackmeO,  I  Yet.  juD.  473.  and 
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1829.  without  the  least  reference' to  what  the  first  instrument 
had  done  for  them,  unless  he  intended  the  second  to  be 
substituted  for  the  first. 


Fraser 

V. 

Btno. 


That  principle  was  the  foundation  of  Lord  Hard-- 
wick^s  decision  in  the  Duke  of  St.  AlhatCs  v.  BeaU' 
clerk,  (a)  In  that  case^  legacies  given  by  two  distinct 
codicils  to  the  same  legatees,  though  they  difiered  in 
amount,  and  though  an  annuity  given  by  the  one  was 
not  noticed  in  the  other,  were  held  to  be  substitutionaL 
So  in  Coote  v.  Boyd  (&),  where  the  second  codicil  ap- 
peared with  some  slight  variations  to  be  a  mere  re* 
petition  of  the  first,  though  both  were  proved  in  the 
Ecclesiastical  Court,  and  it  was  not  pretended  that  the 
one  was  meant  to  be  a  revocation  of  the  other.  Lord 
Thurlaw  decided  that  the  legacies  were  not  doubled. 
In  Attomey^General  v.  Harley{c\  there  were  two 
testamentary  papers  giving  the  same  sum  to  the  same 
individual,  but  with  a  material  alteration  in  the  terms 
and  nature  of  the  bequest,  it  being  in  the  one  absolute^ 
in  the  other  conditional,  and  yet  that  was  held  to  make 
no  difference,  and  only  one  legacy  was  alTowed.  JSor- 
clajf  V.  Waimxaright  {d) :  Gillespie  v.  Alexander  {e\  was 
the  case  of  a  will  and  codicil,  and  was  in  other  respects 
very  analogous  to  the  present.  The  codicil  in  that  case 
gave  a  variety  of  legacies ;  some  of  them  to  the  sam^ 
others  to  a  less,  and  others  to  a  larger  amount  (and  so 
far  it  is  a  stronger  case  than  ours),  and  it  nowhere 
pretended  to  revoke  the  prior  testamentary  paper ;  never- 
theless it  was  determined  that  the  sums  bequeathed  to  the 
same  legatees  were  not  additional  but  substituted.     The 


(a)  S  Aik.  ess.  (c)  4  Madd.  263. 

(b)  1  B.  C  C  44S.  and  S  B.  C  (d)  5  Fes.  462. 
C.BiU                                                  (e)  2  S.  ^  S.  IA5. 


CASES  IN  CHANCERY.  99 

case  of  M^Kaizie  v.  M^Kenzie  may  seem  at  first  sight  1 829. 
inconststeot  with  the  others,  but  it  is  clearly  distinguish- 
able, for  the  codicil  there  not  only  positively  recognised 
and  confirmed  the  will  in  all  other  respects,  but  most  of 
the  soma  bequeathed  by  it  were  different  in  value,  and 
as  to  several  in  which  the  testator  intended  revocation,  he 
expressly  said  so,  thereby  raising  a  strong  implication 
that  as  to  the  rest  he  had  no  such  intention. 

The  same  principle  ought  to  hold,  perhaps  even 
more  strongly,  in  a  case  like  the  present,  where  the 
sobsequent  testamentary  paper,  though  it  cannot  be  said 
to  repeat  a  series  of  bequests,  does  what  amounts  to  the 
same  thin^  by  embracing  within  the  range  of  its  bounty 
aD  the  objects  for  which  the  prior  instrument  had  pro- 
vided. This  professes  indeed  to  be  a  codicil,  but  it  is 
veally  a  kind  of  supplemental  will,  having  reference  to 
the  distribution  of  the  whole  of  the  testator's  property. 
It  takes  np  the  former  will  as  the  basis  of  the  proposed 
discribatioiv  and,  proceeding  as  it  were  in  parallel  lines 
with  it,  explains  and  remodels  the  dispositions  which  ' 
dial  had  made.  It  contemplates  no  new  gift  (unless 
die  bequest  to  the  appellant  is  to  be  so  construed) ;  for  its 
single  purpose  is  to  modify  and  abridge,  while,  as  to 
tbdr  general  amount  it  ratifies  the  interests  previously 
pveo.  The  second  may,  therefore,  be  considered  as  a 
substitution  for  the  first  instrument,  except  where,  as  in 
the  instance  of  the  daughter's  legacy  and  the  nomination 
of  executors,  it  expressly  confirms  and  adopts  it.  In 
eKb  of  them  the  testator  divides  his  fortune  into  three 
portions.  One  of  these  he  gives  to  his  natural  daughter ; 
another  to  his  natural  son ;  and  the  third,  the  residue, 
comprising  the  great  bulk  of  his  property,  to  his  wife 
and  family.  In  the  codicil  he  first  considers  the  case  of 
the  daughter,  and  dbtinctly  recognising  the  sum  which 

H  2  he 
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1829.  he  had  already  bequeathed  to  her,  proceeds  to  regulate 
and  qualify  the  gift.  He  then  adverts  to  the  legacy  given 
to  his  son ;  and,  as  he  had  spoken  and  approved  of  the 
2000L  bestowed  on  the  daughter  in  the  preceding  clause, 
so^  in  the  next,  he  repeats  that  he  also  gives  to  his  son 
1000/.,  stating  that  he  means  it  to  be  taken  subject  to 
the  same  conditions.  The  word  **also*'  indicates  natu- 
rally enough  the  transition  of  the  testator's  mind  from 
the  one  bequest  to  the  other,  and  it  indicates  no  more. 
Finally,  he  addresses  himself  to  the  consideration  of  the 
residue,  which  had  been  left  to  his  widow  absolutely,  or 
in  the  event  of  her  death,  to  his  only  lawful  child ;  and, 
without  professing  to  revoke  that  disposition,  he  does, 
in  effect,  make  a  totally  different  distribution,  be- 
queathing what  he  calls  the  aggregate  of  his  property, 
after  payment  of  the  legacies,  to  the  widow  for  life  or 
widowhood  only,  with  remainder  among  all  his  lawful 
children. 

It  is  impossible  not  to  perceive  from  this  comparison, 
that  the  two  instruments  are  commensurate,  and  that 
their  several  parts  have  a  mutual  relation ;  and  the  in- 
ference is  natural  and  almost  unavoidable,  that,  as  fer  as 
the  one  overrides  the  other,  they  cannot  stand  together. 
To  that  extent  the  codicil  is  virtually  a  revocation ;  the 
1000/.,  which  it  gives,  is  the  same  1000/.  which  the 
will  had  previously  given,  and  the  consequence  follows 
of  course,  that  the  legacies  are  not  accumulative. 

Besides,  had  the  intention  been  different  here,  why 
should  the  testator,  when  he  was  carefully  guarding 
against  the  lapse  of  the  daughter's  portion,  and  of  the 
lOOO/L  given  to  the  son,  by  a  bequest  over  to  his  lawful 
children,  have  neglected  a  similar  provision  with  respect 
to  the  1000/.  mentioned  in  the  will,  if  that  was  meant  to 

be 
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be  a  separate  gift  ?     The  motive  for  the  precautioDi  that       IB29. 
the  son  was  a  natural  child,  and  that  otherwise  the  I^acy 
would  go  to  the  crown  if  he  died  in  infancy,  would  ^ 
have    Implied  with  equal  force  to  the  first  legacy  as 
to  the  second,  and  yet  when  his  attention  is  directly 
drawn  to  it   by  the  reference  to   the  daughter's  situ- 
ation under  the  will,  he  takes  no  notice  of  it  what- 
ever, a  circumstance  which  proves  beyond  a  doubt,  that 
in  the  will  and  codicil  he  considered  himself  as  speaking 
of  one  and  the  same  sum.     As  to  the  alleged  increase  of 
his  property,   the  codicil  shews  that  his   family   had 
increased  in  at  least  an  equal  proportion.     In  every  case 
of  this  kind  the  single  inquiry  is,  what  did  the  tes- 
tator really  intend.    For  the  purpose  of  ascertaining  that 
point,  it  is  necessary  to  weigh  all  tlie  circumstances,  to 
place  the  instruments  in  juxta-position,  and  to  compare 
attentiyely  the  whole  scope  and  import  of  each ;  and  if 
we  do  so  in  this  instance,  we  cannot  &il  to  arrive  at  a 
conviction,  that  in  the  codicil  the  testator  was  merely 
repeating  and  not  enlarging  his  bequest  . 

Mr.  Homej  in  reply. 

The  Lord  Chancellor. 

There  can  be  no  doubt,  I  apprehend,  as  to  the  general 
rule.  The  only  question  here  is.  Whether  there  is 
sufficient  to  shew  that  this  codicil  was  intended  to 
operate  as  a  substitution  for  the  legacy  given  by  the 
wilL  My  own  opinion  is,  and  has  been  from  the  first, 
that  the  codicil  was  intended  as  a  substitution,  or  rather 
as  a  qualificaUon  of  the  will.  [Here  his  Lordship  stated 
the  material  parts  of  the  will  and  codicil,  and  observed, 
that  the  latter  ran  over  and  reviewed  the  whole  of  the 
djspoaitions  in  the  will.]    The  testator  intended  by  the 

H  3  codicil 
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1329.  codicil  to  give  directions  to  qualify  the  different  legacies. 
In  the  first  place,  he  says,  as  to  his  natural  daughter, 
the  fund  for  the  payment  of  her  legacy  has  shifted,  and 
he  makes  a  provision  for  that  circumstance.  Then,  in 
a  subsequent  clause,  he  qualifies  the  absolute  gift  to  her, 
by  saying,  that,  in  the  event  of  her  dying  under  twenty- 
one  and  unmarried,  her  l^acy  shall  go  over.  In  pre- 
cisely the  same  terms  he  next  qualifies  the  legacy  of 
1000/.  given  to  his  natural  son  ;  and  if  he  had  intended 
that  gift  of  1000/.  to  be  accumulative  and  not  in  satis&c- 
tion  of  the  sum  given  by  the  will,  no  reason  can  be 
assigned  why  one  half  only  should  be  directed  to  go  over. 
The  principle  of  all  the  cases  on  this  subject  depends 
upon  the  question,  Whether  you  can  collect  from  the 
whole  of  the  instruments  taken  together,  an  intention 
on  the  part  of  the  testator  to  substitute  the  one  legacy 
for  the  other.  I  think  you  may,  from  the  circumstances 
in  this  case.  The  judgment  of  the  Court  below  ought, 
therefore,  to  be  affirmed.  * 


*  Most  of  the  authorities  upon  exactly  coextensiTe  in  their  pro- 

this  subject  have  been  collected  visions,  and,  in  other  respects, 

by  Mr.  Geidart,  in  a  note  to  the  are  so  nearly  identical    as    to 

6th  volume  of  MaddocWt  Re~  satisfy  the  judge  that  they  could 

porUf  p.  305.,  under  the  case  of  never  be  intended  to  exist  toge- 

Wray  v.  Field,  which  is  nlso  re-  ther,  probate  will    be   granted 

ported  on  appeal  in  S  Akm.  S57.  only  of  the  latest  in  date,  and 

The  subsequent  cases  are  Hevu  the  others  will  be  held  to  be 

mug  V.  Gwrrey,  2  S.^r  S.  511.  virtually  revoked.     Methuen  v. 

M^Kenzit  v.  M'Kensie,  2  Ruts.  Methuen,  2  PhitUm,  416.     And 

262.  Lord\.Sutcliffe,2Sim.273,  parol  evidence  will  be  resorted 

The  judgment  of  Sir  John  Leach,  to,  if  necessary,  to  assist  in  de- 

Vice-Chancellor,  in  Hemming  v.  termining  the  intention.  Id,  But 

Gurrey  was  subsequently  carried  where  testamentary  papers,  very 

by  appeal  to  the  House  of  Lords,  similar  in  form,  and  embracing 

and    finally  affirmed,    by  Lord  the  same  general  range  of  ob- 

Eidon,    1  Bligh,  N,  S.  479.  jects,  still  present  such  discre^ 

If  the  different  instruments  are  pancies,  that  one  cannot  amount 

to 
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to  more  than  a  partial  reroca-  Gwrey^  2  5.  j-  5.J11.     iBligh^         1829. 

tioo,  or  repetition  of  the   rest,  N,  S,  479.      And  if  the  primd 

the  PrerogatiTe  Court  allows  all  facie  presumption  in  favour  of 

of  them  to  be  proved,  and  leaves  accumulation  is  rebutted  by  in- 

k  to  ooiutfl  of  equi^  to  exercise  temal  evidence,  drawn  from  a 

their  own  judgment  on  the  ques'  comparison  of  the  language  and 

tion  of  addition  or  substitution,  contents  of  the  instruments  them- 

whenever  those  courts  are  called  selves,  testimony  becomes  then, 

npon  to  construe  their  effect  for  and  not   till    then,    admissible, 

the  purpose  of  determining  the,  either  to  fortify  or  overthrow  the 

r^hts  of  legatees.     Jackson  v.  original  presumption.    Hurst  v. 

Jmektom,  8  Cor,  49.    Hemtmng  v.  Beach^  5  MadcL  3^9— ^1* 


CLARK  V.  DEW, 


Nov,  18. 


npHIS  was  a  motion,  on  behalf  of  the  Plaintiff  Thomas  A  receiver 
-■"    Clarke  for  the  appointment  of  a  receiver  of  certain  ^pohued  at 
real  property,  to  which  he  and  his  brother  and  Co-  the  instance 
plaintiff,    Valentine  Clark,   claimed   to   be   beneficially  claiming  as 

cotitled,  under  the  will  of  their  deceased  uncle  Eli  Stott.  ^^^!ff®  ?"^«^ 
^  a  will,  the  va^ 

The  bill  was  filed  by  the  Clarks  against  the  devisees  in  lidity  of  which 
trust,  and  against  the  heiress  at  law,  Mrs.  Dew,  and  her  J^,^in^bv 

hosbandf  fi>r  the  purpose  of  establishing  the  will,  and  an  issue,  un- 

,  .       r  '^  •   ^  .'  c  less  the  claim- 

cutying  the  trusts  of  it  into  execution,  as  far  as   re-  ant  satisfies 

laied  to  the  real  estate  of  the  testator ;  and  it  prayed  an  ^^^  Court  that 

there  is  a  rea- 
issue  deviscpoit  vel  non  to  try  the  validity  of  the  will,  and  sonable  pro- 

that  a  receiver  might  be  appointed  in  the  meantime.         ^^^^^i^^**" 

The  the  issue,  and 
that  the  pro- 
perty will  be  endangered  by  being  left  in  the  possession  of  the  heir  at  law. 
A  party  who  is  in  contempt  for  disobedience  to  an  order  in  a  cause,  is  not  thereby 
precluded  from  making  a  motion  in  another  cause  having  reference  to  a  distinct  sub- 
ject, though  between  precisely  the  same  parties.    Semble, 

H  4 
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1829.  The  Defendants,  Mr.  and  Mrs.  DeWf  by  their  answer 

admitted,  that  the  supposed  will  had  been  duly  executed 
according  to  the  statute  of  frauds,  but  they  altogether 
denied  its  validity,  inasmuch  as  the  testator  was  not, 
at  the  time  of  its  execution,  of  sound  and  disposing 
mind,  memory,  and  understanding.  They  further  stated, 
that  the  property  in  question  consisted  merely  of  a 
slip  or  landing-place  at  Rotherhithej  which  was  let  at 
a  rent  of  eighteen  guineas  a  year,  and  that  they  had 
only  obtained  possession  of  it,  after  recovering  judg- 
ment by  default,  in  an  action  which  they  were  com- 
pelled to  bring  against  the  trustees  for  the  rent,  and  in 
which,  as  they  alleged,  the  Plaintiffs  had  an  opportu- 
nity, if  they  had  thought  fit,  of  trying  the  validity  of  the 
will  at  law:  Their  answer  also  set  forth  at  large  the 
proceedings  that  had  taken  place  in  the  Prerogative 
Court,  and  in  the  Court  of  Delegates,  where  the  validity 
of  the  instrument,  as  a  disposition  of  personal  estate, 
had  been  long  in  litigation,  and  where  it  had  been 
finally  decided,  by  two  successive  judgments,  that  Bit 
Stott  had  died  intestate  as  to  his  personal  estate ;  and 
they  relied  on  those  proceedings,  and  on  the  result  of  an 
unsuccessful  application  afterwards  made  to  the  Lord 
Chancellor  for  a  Commission  of  Review,  as  sufficiently 
establishing  the  invalidity  of  the  will,  and  the  rights  of 
the  Defendant,  Mrs.  Dewy  as  the  testator's  next  of  kin 
and  heiress  at  law.  They  also  stated,  that  the  Plaintiff 
Thomas  Clark  was  a  prisoner  in  the  Fleet  for  contempt 
of  the  Court  of  Chancery,  in  disobeying  certain  orders 
made  in  a  cause  in  which  he  was  a  Defendant  and  these 
Defendants  were  Plaintiffs,  and  that  his  brother,  the 
other  Plaintif!^  was  abroad  and  out  of  the  jurisdiction. 

The  other  Defendants,  the  devisees  in  trust,  by  their 
answer  admitted,  that  the  testator  was,  as  they  believed, 
of  sound  and  disposing  mind,  memory,  and  understand- 
ing. 
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ingy  and  legally  competent  to  make  a  will  at  the  time        1829. 
when  he  executed  the  one  in  question. 

Sir  Clkarles  WethereU  and  Mr.  Boupettj  for  the  motion. 

This  motion  is  founded  on  the  admissions  contained 
in  the  answer  of  the  Defendants,  and  may  be  regarded 
as  almost  a  matter  of  course.  It  is  admitted,  that  the 
testator  died  seised  of  real  estate,  and  that  the  Defend- 
ants Mr.  and  Mrs.  Dew  are  now  in  the  receipt  of  the 
rents  and  profits  of  that  estate.  They  say,  indeed, 
altbougfa  their  Co-defendants,  the  trustees,  say  directly 
the  reverse,  that  they  do  not  believe  the  testator  was  of 
sound  mind  at  the  time  when  the  will  was  executed. 
But  that  is  perfectly  immaterial.  Whether  he  was  so 
or  not,  is  not  within  the  province  of  this  Court  to  deter- 
mine; but  will  remain  to  be  ascertained  by  the  issue 
iedsaoU  vel  noHj  which  must  of  necessity  be  directed. 
That  has  been  the  course,  which,  ever  since  the  case 
of  Karrich  v.  Brandy  {a)  in  the  House  of  Lords,  this 
Court  has  uniformly  followed  in  dealing  with  ques- 
tions respecting  the  legality  of  wills  disposing  of  real 
estate.  Nor  does  a  court  of  equity  in  any  case  take 
apon  itself  to  cancel  rights  created  by  a  will  executed 
with  all  the  solemnities  required  by  the  statute,  without 
first  giving  to  the  parties  claiming  under  it  an  opportu- 
nity of  establishing  its  validity  before  a  jury. 

The  sentence  of  the  ecclesiastical  court  not  only  is  not 
conclusive,  but  has  really  no  application.  That  court 
has  dedded  that  the  will  is  ineffectual  as  a  testamentary 
£spoution  of  personalty,  but  it  has  no  jurisdiction  to 
pronounce  upon  its  validity  as  to  real  estate ;  and  it  is  by 

no 

(«)  7  Bro.  P.  C  437.  Toml,  ed.  See  also  Baiei  v.  Graves,  S  Fet, 
JOML  887.     WM  ▼.  Oaoerdtni  8  Atk.  484. 
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]  829.  no  means  impossible  that  in  this,  as  in  other  instances  (a), 
a  jury,  which  is  the  only  competent  tribunal,  may,  when 
the  evidence  is  thoroughly  sifted  on  a  viva  voce  cross- 
examination,  come  to  a  conclusion  directly  contrary  to 
that  of  a  Judge,  who  founds  his  opinion  upon  written 
depositions.  In  the  meantime,  this  will,  which  is  ad- 
mitted to  have  been  duly  executed  according  to  the 
statute,  gives  the  Plaintifis  a  primd  facie  title ;  and  while 
the  question  of  right  is  depending,  they  are  entitled  to 
have  the  property  secured  to"  abide  the  result  of  the 
trial. 

The  Sdidtor^Geneixd  and  Mr.  Garrattj  for  the  De- 
fendants Mr.  and  Mrs.  Dew.    ' 

Mr.  and  Mrs.  Dem  filed  a  bill  some  time  ago  in  this 
Court  against  the  Plainti£Bs  in  the  present  suit,  to  com- 
pel 

(a)  ^  I  know  but  one  case  Dodgson,  which  was  an  applica- 
where  this  variation  of  judgment  tion  made  to  the  Lord  Chancel- 
has  happened,  and  that  was  the  lor  in  Dec.  1829,  for  a  commis- 
case  of  Maxwell  v.  Lord  Mon^  sion  of  review.  Dr.  Lushington 
iague;  there  a  testator  was  de-  mentioned  that  a  similar  diyer* 
termined  to  be  compos  mentis,  sitj  of  result  had  occurred  in 
upon  a  suit  in  the  ecclesiastical  Ayrey  v.  Hill  (reported  in  the 
court,  and  that  sentence  was  a£-  ecclesiastical  court  in  2  Add, 
firmed  in  the  court  of  delegates :  206.),  where  a  will,  impeached 
afterwards,  on  a  trial  at  law  in  on  the  ground  of  the  testator's 
relation  to  the  real  estate  devised  insanity,  was  established  as  a 
by  the  will,  the  testator  was  valid  testamentary  disposition  by 
found  noH  compos,  and  then  an  the  judgment  of  Sir  J.  NickoU, 
application  was  made  to  the  and  was,  on  the  same  ground. 
House  of  Lords,  by  petition,  to  determined  to  be  inoperative  as 
reverse  the  sentence  in  the  court  a  devise  of  real  estate,  by  the 
of  delegates,  in  order  to  make  verdict  of  a  jury.  Dr.  Lushing'- 
the  determinations  uniform ;  but  ton  added,  that  he  recoUected  no 
the  House  of  Lords  dismissed  case  in  which  the  converse  had 
the  petition,  because  the  sen-  taken  place, — in  which  a  will,  set 
tence  of  the  delegates  is  decisive,  aside  by  the  spiritual  court,  had 
and  no  appeal  lies  from  iu*'  Per  been  held  etfectual  on  a  trial  at 
Lord  Hardwicke  C,  3  Aik,  546.  Jaw. 
In  arguing  the  case  of  Hurst  v. 
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pel  them  to  account  for  the  property  which  they  had  1829. 
improperly  possessed  under  the  instrument  now  for  the 
seoood  time  attempted  to  be  set  up ;  and  by  an  order 
praoomiced  in  that  cause,  the  Claris  were  directed  to 
make  a  transfer  of  certain  sums  of  stock  standing  in 
didr  names  in  the  bank.  They  have  refused  to  obey 
the  order,  and  one  of  them  has  since  gone  abroad.  The 
other,  the  party  moving,  is  a  prisoner  in  the  Fleet  under 
an  attachment  for  contempt  .Under  these  circum- 
tfances,  the  Pluntiff  has  no  right  to  be  heard  upon  the 
present  motion.  The  contempt,  it  will  be  said,  was 
Dot  committed  in  this  suit ;  but  it  was  in  a  suit  between 
the  same  parties,  having  reference  to  the  same  pro- 
perty, embracing  precisely  the  same  questions,  and  all 
depending  on  one  and  the  same  instrument  Here  two 
parties,  under  different  titles,  assert  a  claim  to  real  and 
personal  estates,  which  a  person  professes  to  dispose  of 
by  a  wilL  As  to  the  former,  the  right,  it  is  admitted, 
can  be  bound  only  by  the  finding  of  a  jury ;  but  as  to  the 
latter,  the  proper  tribunal  has  already  decided  against 
the  validtty  of  the  only  instrument  upon  which  the 
Plaintiffs*  claim  depends.  Following  up  that  decision, 
this  Court  has  made  an  order  on  the  Plaintiff  to  deliver 
up  the  property,  and  has  sent  him  to  the  Fleet  on  his 
refusing  to  comply.  His  disobedience  is  a  gross  and 
wilful  contempt,  amounting  to  a  denial  of  the  Court's 
antbority,  and  disqualifying  him,  so  long  as  he  persists 
in  his  obstinacy,  from  claiming  its  assistance  either  on 
the  present  or  any  other  occasion. 

7%e  Lord  Chancellor  said,  that  the  practice  was 
the  same,  he  apprehended,  in  equity  as  at  law,  that  a 
party  could  not  move,  till  he  had  cleared  his  contempt ; 
but  that  the  rule  must  be  confined  to  proceedings  in  the 
same  cause:  otherwise  the  consequence  would  be,  that  a 
party,  who  was  utterly  unable  to  comply  with  an  order 

of 
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1829.  of  the  Court,  might  be  prevented  from  afterwards  pro- 
secuting any  claims,  however  just,  against  the  person 
who  had  succeeded  in  obtaining  that  order.  Here  the 
suit  was  between  the  same  parties,  but  it  had  reference 
to  distinct  properties. 

For  the  Defendants. — The  Plaintiffs  have  no  right  to 
rely  on  the  answer  of  the  Defendants,  the  trustees.  It 
cannot  be  read  as  an  affidavit;  for  affidavits  are  not  to 
be  read  on  a  motion  for  a  receiver;  and  it  cannot  now, 
as  it  could  not,  at  the  hearing,  be  admitted  as  evidence 
against  their  Co-defendants,  Mr.  and  Mrs.  Dem^  who 
have  an  opposite  interest. 

This  Court  never  interferes  by  appointing  a  receiver, 
unless  it  entertains  a  clear  opinion,  that,  when  the 
cause  IS  brought  to  a  hearing,  a  decree  roust  be  made 
in  the  Plaintiffs'  &vour.  But  in  this  case  the  will  has 
been  already  determined,  by  two  consecutive  judgments 
of  the  proper  tribunals,  to  be  inoperative  by  reason  of 
the  testator's  incapacity ;  and  it  is  in  the  highest  degree 
unlikely,  that  an  appeal  to  a  jury  upon  that  point  will 
be  attended  with  a  different  resulL  The  Defendants^ 
the  DeoDSy  are  now  in  possession  of  the  property,  and  as 
far  as  the  litigation  has  hitherto  proceeded,  the  Plain- 
tiff have  shewn  no  probable  title  to  dispossess  them. 
On  that  ground  alone,  a  similar  application  for  a  re- 
ceiver was  refused  in  the  case  of  Cholmondeley  v.  ClitUon* 
Were  their  prospects,  however,  far  more  encouraging 
than  they  are,  the  laches  of  the  Plaintiffs,  who  have 
suffered  many  years  to  elapse  since  their  uncle's  death, 
without  asserting  any  right  to  this  property,  would  be  a 
sufficient  answer  to  the  motion.  Had  they  been  really 
anxious  to  try  the  validity  of  the  will  in  a  court  of  law, 
they  might  have  come  forward  to  defend  the  action  for 
rent  brought  against  the  devisees  in  trust.     Instead  of 

that, 
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AbU  they  have  allowed  Mr.  and  Mrs.  Dew  to  recover  a  1829. 

judgment  by  de&ult,  and  subsequently  to  levy  a  fine,  ~  ^  '    ' 

upon  which  five  years  have  run,  so  that  their  claim,  if  _v. 
diey  ever  had  any,  is  now  effectually  barred. 


The  object  of  the  modon  is  merely  to  harass  the 
D^sndants,  and,  if  possible,  to  drive  them  to  a  com- 
promise. At  the  very  moment  when  they  come  forward 
to  make  it,  they  retain  in  their  hands,  in  defiance  of  the 
order  of  the  Court,  5000/.  of  stock  to  which  Mrs.  Dew 
m  rightfully  entitled ;  and  yet  they  now  seek  to  deprive 
her  of  the  possession  of  a  small  strip  of  ground,  which, 
eieo  if  they  had  any  title  to  it,  would  afford  her  a  poor 
oompensation  for  the  large  sums  of  hers  which  they 
have  spent  and  can  never  repay,  and  for  the  property 
they  unjustly  withhold  from  her. 

Sir  C.  Wetherdl^  in  reply. 

The  Lord  Chancellor.    This  is  an  application  to 
the  discretion  of  the  Court,  which  is  called  upon  by  the 
mocion,  to  appoint  a  receiver,  and  dispossess  the  heir  at 
law.     Now  it  is  clear  from  what  appears  in  the  answer, 
and  firom  what  is  already  known  to  the  Court,  that  the 
will,  under  which  the  Plaintiff  claims,  is  disputed:  and  the 
oaly  question  to  be  tried,  in  order  to  decide  that  point, 
b  the  sanity  of  the  testator.     That  question,  however, 
has  been  already  fully  investigated,  as  far  as  regards  the 
personal  estate ;  and  though  the  result  is  not  conclusive 
as  to  the  property  now  claimed  by  the  Plaintifi^  the 
contest  lay  between  the  same  parties,  and  the  result  of 
those  proceedings  was  such  as  to  furnish  no  reasonable 
ground  for  believing  that  the  Plaintiff  will  succeed, 
when  he  brings  the  will  before  the  proper  tribunal  on 
an  issue  at  law.     I  would  ask  besides,  if  the  property  is 
exposed  to  any  danger  in  the  mean  time,  while  it  re- 
mains 
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mains  in  the  possession  of  the  Defendants  ?  The  Plain- 
tiff is  already  bound  to  pay  o?er  a  considerable  sum  to 
the  Defendants,  under  an  order  of  this  Court ;  and  so 
long  at  least  as  he  retains  that  sum  in  his  hands,  he  has 
a  sufficient  security  for  the  rents  and  profits,  should  it 
ultimately  appear  that  he  is  justly  entitled.  On  both 
those  grounds  the  motion  must  be  refused,  but  with- 
out costs. 


Nov.  S5. 


SIDDEN  V.  LEDIARD. 


In  order  to  ^^^  ^^  death  of  Thomas  Lediardj  who  had  been  de- 
^ct  of  a  dil.  ^^^  clared  a  trustee  and  accounting  party  under  the 
cluoaer,  a  original  decree,  the  suit  was  revived  against  Ann  Lediardj 
cation,  tu^-^  ^^  widow  and  personal  representative :  and  she,  by  her 
ported  hy  ^  answer  and  disclaimer,  after  denying  assets  of  her  tes- 
lishing  a  spe-    tator,  disclaimed  all  right,  title,  and  interest  in  the  trust 

cial  case,  is  property  and  effects  in  question  in  the  cause.  After- 
necessaiy.         r     r     j  -i 

wards,  however,  a  supplemental  bill  was  filed  by  the 
same  Plaintiffs  against  Ann  Lediard  and  others,  praying 
further  declarations  and  relief  with  respect  to  the  same 
trust ;  and  by  her  answer  to  that  bill,  she  insisted  that 
she  was  entitled  to  receive  and  be  paid  what  might  be 
found  due  to  her  husband's  estate,  on  taking  the  account 
of  the  said  trust ;  and  that  she  ought  not  to  be  bound 
by  her  former  disclaimer,  inasmuch  as,  at  the  time  of 
filing  the  same,  she  was  ignorant  of  the  existence  of 
many  vouchers  for  payments  made  by  her  husband,  as 
well  as  of  other  documents  explanatory  of  the  accounts 
given  in  by  him  relating  to  the  trust  property,  which 
vouchers  and  documents  had,  as  she  alleged,  been  dis- 
covered 
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ecyvered  at  a  subsequent  period.  The  Master,  by  his  1829. 
report,  among  other  things,  stated,  that  as  Ann  Ledittrd 
had  disclaimed  all  interest,  and  the  Plaintiffs  had  waived 
any  account  against  her  as  the  representative  of  T. 
Lediard,  he  had  not  thought  proper  to  allow  any 
charge  against  the  said  T.  Lediard^  or  to  proceed  upon 
the  discharge  which  his  executrix  had  carried  into  the 


When  the  cause  came  on  for  further  directions,  Mr. 
*  WkiimarsA  on  behalf  of  Jnn  Lediard^  applied  for  liberty 
to  go  in  and  prove  her  claims  against  the  trust  estate, 
notwithstanding  the  disclaimer  she  had  filed.  When 
that  disclaimer  was  put  in,  she  had  no  means  of  knowing 
how  the  account  stood  between  her  late  husband  and  the 
Kainfiflfs :  but  they  were  well  aware  that  a  large  balance 
was  dae  to  Mr.LMiard  for  expenses  incurred  in  the 
ezecotion  of  the  trust.  They  had  therefore  availed  them- 
selves of  her  disclaimer,  and  artfully  abandoned  their 
charge  in  the  hope  of  escaping  from  the  payment  of  that 
>^>f"^^  The  subsequent  discovery  of  a  box  of  papers 
had  first  led  the  Defendant  to  a  knowledge  of  the  truth. 
There  was  no  affidavit  in  support  of  the  application,  but 
Mr.  JfkUwuirsh  relied  on  the  statement  in  Mrs.  LediardCs 
answer  to  the  supplemental  bill,  and  on  the  fiicts  found 
bj  the  Master's  report,  and  he  referred  to  a  case  of 
Bnmck  ▼•  SpurseU  (a)  at  the  Rolls,  where  it  was  held 
diat  the  Defendant  might  insist  upon  a  claim,  notwith- 
***"^f"g  he  had  put  in  a  disclaimer. 

The  LoBD  Chancellor  said,  that,  in  order  to  get 
rid  of  the  effect  of  a  disclaimer,  it  was  necessary  to  shew 

some 

(c)  1  NewL  Harr.  SS5. ;  but  in  upon  the  record,  without  a  strong 

Seiom  V.  SUuk,  7  Vet.  S65.  Lord  case  upon  affidavit.  As  to  a  dis- 

Eidom  held,  that   a  defendant  claimer  by  an  accounting  party, 

eooMiiot  get  rid  of  a  (SKhumer  tee  s  Butscli,  462. 
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some  specific  ground.  Here  the  statements  in  the 
answer  were  too  loose  and  general  for  the  Court  to  act 
upon.  Mrs.  Lediard  ought  to  have  made  a  distinct 
application  on  the  subject,  supported  by  special  affidavits, 
setting  forth  the  facts  in  detail  on  which  she  founded  her 
claim  to  such  an  indulgence. 


Dec.  9. 


A  committee 
of  the  person 
and  estate  of 
a  lunatic  ap- 
pointed with- 
out a  refer- 
ence, where 
the  property 
wassinalL 


Ex  parte  FARROW,  in  re  ADAMS. 

A  PETITION  was  presented  by  the  sister  of  a 
'^^  lunatic  and  her  husband,  praying  that  she  might 
be  appointed  committee  of  the  lunatic's  person  and 
estate.  It  appeared  by  affidavit  that  the  lunatic's  fortune 
consisted  of  a  messuage  of  the  yearly  value  of  25/.,  of 
S50U  stock  in  the  3  per  cents.,  and  of  household 
furniture  and  other  effects,  and  debts  due  to  him  to  the 
amount  of  about  90/.  more. 


Mr.  ChandUsSj  who  appeared  in  support  of  the  pe- 
tition, requested,  that,  to  save  expense,  as  the  property 
was  so  small,  the  appointment  might  be  made  by  the 
Court  in  the  first  instance  without  a  reference  to  the 
Master.  That  had  .been  the  course  followed  in  Ex 
parte  Pickard  (a),  and  in  Ex  parte  Lacy,  {b) 

The  Lord  Chancellor  granted  the  application  on 
the  authority  of  the  cases  cited. 


(a)  5Vei.i^B,\^1. 


ifi)  1  CoU.  196. 
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ANOK  Dee.  IS. 

/^N  an  applicatioii  made  by  Mr.  Tinney,   that  the  A  committee 
^^  committee  of  a  lunatic  m^t  have  liberty  to  pass  Je^JJio^ 
his  accountSy  which,  in  consequence,  as  was  all^^ed,  of  sanction  of 
the  smallness  of  the  property,  had  not  been  passed  since  n^t  passing 
the  year  1823,  l>is  accounts 


annually. 


Tke  Ijokd  Chancellor  granted  leave  in  this  case, 
bat  saki,  that  whoiever  from  any  cause  it  is  found  inex- 
pedient to  pass  the  accounts  of  a  lunatic's  estate  r^u- 
kily,  an  af^lication  ought  to  be  made^  in  the  first 
JMhmre,  for  liberty  to  dispense  with  the  general  rule^ 
and  the  Court  wduld  then  exercise  its  discretion  on  the 

(a)  See  Es  parte  Pickard,  5F.^B.  127. 


BURKETT  V.  SPRAY.  iVbp.sT.ss. 

fVIIS  was  a  suit  to  carry  into  efiect  the  trusts  of  a  Where  a 

A    nuurri-ge  settlement;  and  one  principal  question  SltlTuT' 

rdaled  to  the  proper  construction  of  a  clause,  which  had  interest  only, 

...■a..  11  1  is  declared 

been  held  by  the  court  below  to  empower  the  trustees,  entitled  to  his 

durinir  the  life  of  the  tenant  for  life,  to  sell  the  furniture  costs  out  of  the 

**  trust  property, 

and  the  Court  will 
not  give  him 
t  Here  Hen  on  it,  to  be  enforced  by  subsequent  proceedings,  but  will  direct  an  im- 
awdiaie  sale  for  the  purpose  of  defraying  them. 
Deoee  varied  on  appeal  in  respect  of  costs  only. 

I 
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and  other  effects  comprised  in  the  settlement,  and  to 
invest  the  produce  in  stock  upon  the  same  trusts. 

The  cause  pow  came  on  by  way  of  appeal  against  so 
much  of  that  decree  as  decided,  that  the  trustees  had  a 
power  of  immediate  sale,  and  that  the  tenant  for  life 
should  not  have  bis  costs  paid  at  once  oat  of  the  fond 
by  the  truateets  but  should  have  a  lien  for  them  on  die 
propovtjr  to  be  sold. 

Mr.  Home  and  Mr.  Tennantj  for  the  appellaat*  tbe 
tenant  for  life. 


Mr.  Pemberton  and  Mr.  QirdlesUme  juUf  for  tbe 
trustees. 

The  Lord  Chancbllor,  having  expressed  a  dear 
opinion  that  the  decree  was  right  upon  the  first  poin^ 
it  was  then  argued  on  the  question  of  costs. 

On  the  one  hand,  it  was  contended,  that  the  decree 
was  erroneous,  inasmuch  as  it  decided  that  the  appellant 
was  entitled  to  his  costs,  but  did  not,  as  it  should  have 
done^  provide  for  their  payment  by  directing  a  portion 
of  the  property  to  be  sold  for  that  purpose.  It  declared 
his  right  to  be  reimbursed,  and  gave  him  a  lien  for  the 
costs  on  tlus  trust  effects  as  against  the  remaindermen,  till 
the  trustees  should  make  a  sale  \  but  it  led  him  to  recover 
them  afterwards  as  he  best  could,  possibly  by  an  action 
at  law.  Such  a  direction  was  quite  unprecedented,  and  , 
was  contrary  to  the  principles  of  a  court  of  equity,  which 
always  endeavoured  to  administer  complete  and  final 
justice  between  the  parties.  Admitting  that  the  rest  of 
the  decree  must  stand,  this  was  not  a  mere  appeal  on 
the  propriety  of  giving  costs,  for  it  related  to  the  pecu- 
liar and  inequitable  mode  in  which  they  were  directed 
to  be  charged  and  paid,  so  that  it  formed  a  substantive 

and 
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and  not  a  conseqaential  part  of  the  decree  against  which 
relief  was  prayed,  and  it  was  therefore  properly  brought 
under  reriew. 


On  thm  other  side  it  was  answered,  that,  assuming  the 
decree  to  be  right  in  other  respects,  this  was  substanti- 
aDj  an  appeal  for  oo8ts»  which,  it  was  conceded,  couU 
acfar  be  entertained.  Whether  these  costs  were  pro- 
perly allowed  or  not,  and  whether  they  were  duly  pro^ 
vided  btr  or  not,  it  was  impossible  to  pronounce  without 
opeoing  up  the  whole  of  the  decree,  which  embraced  a 
great  TarieQr  of  points,  and  against  which  there  was  no 
general  petition  of  rehearing. 

7%r  Lom»  Cbavckllob  said,  that  an  iqE>peal  would 
lie  in  leqiect  of  costs,  if  any  principle  were  involved,  and 
thqr  were  not  merdy  given  as  consequential  on  the  d^ 
(fl)  TTbe  objection  taken  to  the  manner  in  which  they 
diai^gcd,  appeared  to  him  to  be  sound.  The  trua^ 
and  the  appdlant,  the  tenant  for  life,  were  entitled 
to  have  their  costs  paid  immediately  out  of  the  corfu$ 
ef  the  estate^  without  waiting  to  have  them  raised  at  a 
fatnna  period.  The  decree^  therefore,  ought  to  be 
laried  to  the  extent  of  directing  that  the  deficiency 
dioeld  be  made  good  by  an  inunediate  sale. 

(s)    So    Jnumr   v»  i/momf,  Pameil,  29th  Feb.  lUI ;  Cradj^ 

lor««.57a.      TayUmr  v.  Pop-  y.  Shadworth,   4th  AprU  1738, 

im^  15  r«f.78.     Most  of  the  D.  P.  Hare.  MSS.;    Chuid  ▼. 

tmm  eo  iIm  •abfect  of  appeslt  Grange^^  Moi,  595. ;  SUkmd  ▼• 

iihliin  in  nniti  srn  tonight  t»>  JSubmid,  7  j9ro.  P.  C.  455.  TomL 

pkK  ia  a  note  to  Mr.  Mme»  edit;  Tod  v.  Tod,  I  JBligh,639. 

cAioB  %£AMe^*  RepcrU,  521.  N.  S. ;  and  see  1  Dow,  S61. 
To  Aeie  BSj  be  added.  Byre  ▼. 
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Dee,  8. 9. 16. 


HODGES  V.  HORSFALL  and  Others. 


Where  an 
agreement  ex* 

to  a  plan  at 
an  existing 
document, 
forming  a 
term  in  the 
contract,  pa- 
rol evidence 
is  admissible 
for  the  pur- 
pose of  iden- 
tifying the 
plan.    But 
unless  the  eri- 
denceofiden- 
tity  is  clear 
and  satisfac- 
tory, specific 
performance 
of  such  an 
agreement 
will  be 
fused. 


TN  the  year  1821,  Samuel  Hodges  entered  into  a  nego- 
ciation  with  William  Horsfall^  for  the  purpose  of 
procuring  a  reversionary  lease  of  a  parcel  of  land  with 
the  buildings  erected  thereupon,  of  which  HorsfaU  was 
the  owner  in  fee.  The  premises  were  at  that  time  sub* 
ject  to  a  lease,  which  was  not  to  expire  till  Midsummer 
1824.  After  some  treaty,  the  parties  respectively  signed 
a  written  agreement,  which  was  prepared  by  HorsfalFs 
attorney,  and  which,  as  far  as  is  material  to  the  present 
question,  was  in  the  following  words :  —  '^  Memorandum 
of  agreement  made  the  18th  day  of  August  1821,  be- 
tween William  HorsfaU  of,  Su^  of  the  one  part,  and 
Samuel  Hodges  of,  &c.  of  the  other  part.  William 
Horsfall  does  hereby  agree  for  himself,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  to  grant  a  lease 
unto  Samuel  Hodges^  his  executors,  administrators,  or 
assigns,  of  all  those  premises  at  Battle  Bridge^  now  in 

the  occupation  of —  YoungCj  known  by  the  sign 

of  the  Maidenhead  public  hoiise,  with  the  additions  in- 
tended to  be  made  thereto  by  Samuel  Hodges  as  per  plan 
agreed  upon,  for  a  term  of  thirty-one  years  from  Mid- 
summer 1824*.  The  said  Samuel  Hodges  agrees  to  pay 
to  William  HortfaU  a  premium  of  1500/.  sterling  money 
for  the  grant  of  such  lease,  at  80/.  per  annum,  the  said 
rent  to  commence  from  the  25th  day  of  Jun^,  which  will 
be  in  the  year  of  our  Lord  1824 ;  the  rent  to  be  paid 
quarterly  on  the  usual  days  for  payment  of  rent,  the 
first  payment  to  be  made  on  the  29th  day  of  September 
1824."  The  agreement  also  contained  provisos  for 
the  insertion  of  the  usual  covenants  in  the  lease,  land  a 

clause 
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clause   requiring  that  the   additions  should  be  made        1829. 
within  twelve  months  after  the  lessee  was  let  into  pos- 
session ;  and  it  further  stipulated,  that  the  whole  pre- 
mium of  1500/.  should  be  paid  by  Michaelmas  1821. 

Prior  to  this  contract  with  Hodges^  two  other  pro- 
posals had  been  made  to  HorsfaU  for  a  lease  of  the  same 
premises,  on  behalf  of  persons  of  the  names  of  TesUtr 
and  Younge.  The  negpciations,  which  ensued  upon  the 
satject  between  them  and  HorsfaU^  were  afterwards  suc- 
cessively broken  off;  but  in  the  course  of  them,  certain 
plans  virere  produced  and  shewn  by  the  latter,  particu- 
lariy  specifying  the  additions  and  improvements,  which 
he^  as  landlord,  would  expect  an  incoming  tenant  to  ex- 
ecDte.  By  all  of  these  plans,  special  provision  was  made 
far  bringing  forward  the  front  of  the  Maidenhead  public 
houses  so  as  to  be  in  a  line  with  three  other  houses 
which  Hor^aU  had  recently  erected  on  the  immediately 
adjoining  plot  of  ground ;  but  two  of  them  differed  con« 
siderably  in  their  details.  According  to  the  first,  deno- 
minated Testates  plan,  from  having  been  the  one  shewn 
to  Mr.  TesUtTf  it  was  intended  that  the  whole  of  the  old 
baildings,  together  with  the  required  additions,  should 
compose  a  single  tenement  only.  According  to  thef 
other  two»  of  which  one  was  rather  more  ornamental 
than  the  other,  but  which  were  substantially  the  same, 
and  were  treated  throughout  the  argument  as  forming 
one  plan,  and  distinguished  by  the  name  of  Young^s 
plan,  it  was  proposed  that  the  additions  should  be  made 
in  soch  a  manner  as  to  constitute,  with  the  original 
buildings  two  houses. 

In  the  month  of  August  1821,  immediately  on  signing 
dbe  agreement  before  stated,  Hodges  paid  into  the  hands 
of  HorsfaU  the  sum  of  1002.  as  part  of  the  stipulated 
premioia ;  and,  in  the  October  foUowmg,  HorsfaU  having 

I  S  caused 
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18S9.  €lMised  a  leise  to  be  prqpared,  to  which  wis  annmaed  a 
copy  of  the  plan  called  TesUif's  pIaD»  tendered  it  finr 
esecation  to  Hodges^  and  at  the  same  time  made  a  d^ 
mand  upon  him  to  pay  up  the  balanoe  of  the  cansidera* 
tion^money.  Hodge^  however,  refused  to  execute  the 
lease;  abd  HonfaU  thereupon  commenood  a  suit  for 
specific  perfbrmancey  alleging^  that  the  plan  for  con* 
Terting  the  old  buildings,  together  with  the  proposed 
additions  into  one  tenement,  was  the  one  specifically 
designated  by  the  memorandum.  In  his  defonoe^ 
Hodges  insisted,  that,  if  any  plan  were  particularly  ra* 
ferred  to,  it  was  not  Testar^t  but  Ytrnfigi^s  plan,  accord- 
mg  to  which  the  premises,  with  the  projected  alterations, 
were  to  form  two  houses,  and  he  oflfered  to  accept  a 
lease  on  the  footing  of  that  plan.  That  cause  came  on 
to  be  heard  on  the  27th  ofjanuaty  1824*9  when  JSbfV* 
^fidlf  hating  fidled  in  his  proof,  the  Vioe*ChaneeUor 
decided,  that  there  was  no  such  agreement  as  the  C!bnrt 
could  perform ;  and  the  suit  was  dismissed  with  costs. 


The  present  bill  was  then  filed  by  Hodges  against 
the  daughters  and  co-^heiresses  at  law  ciHar^aUf  who 
bad  died  in  the  meantime^  and  against  certain  other 
persons  who  had  accepted  a  lease  of  the  premises  in 
question  with  notice  of  the  Plaintiff's  claim.  It  set 
forth  at  large  the  facts  already  detailed,  and  the  pro- 
ceedings  in  the  previous  suit%  It  charged  that  the  only 
plans  diewn  to  the  Plaintiff  during  the  treaty,  were  the 
two  which  had  been  received  from  Yaunge^  and  that  of 
those  the  least  expen^ve  and  ornamental  was  the  one 
particularly  referred  to  and  intendedi  though  certain 
other  trifling  alterations  which  it  specified,  with  respect 
to  rounding  off  the  west  comer  of  the  building,  had 
also  been  verbally  agreed  upon :  and  it  prayed  a  spe* 
icific  performance  of  the  contract  on  the  basis  of  that 

plan; 
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hardly  be  denied :  both  parties  concur  in  that}  and  the 
phrase  itself  sufficiently  shews  it.  But  the  doubt  arises 
from  the  circumstance,  that  in  the  course  of  the  different 
negociations  several  plans  were  produced,  and  in  order 
to  dear  up  that  doubt,  we  are  compelled  to  resort  to 
extrinsic  evidence.  Had  the  language  of  the  reference 
been,  ^'  as  per  plan  marked  A,"  the  difficulty  would 
have  vanished  entirely.  As  it  is,  a  larger  body  of  evi- 
dence is  necessary,  because  the  words  are  general,  and 
only  go  to  establish  the  &ct  of  a  specific  plan  being  in 
existence,  without  giving  us  any  assistance  in  dis- 
tinguishing the  one  particularly  meant,  from  others  with 
which  it  might  be  confounded.  But  in  all  these  cases 
the  principle  is  the  same,  viz.  that,  wherever  the  prin- 
cipal agreement  refers  to  another  paper,  as  a  substantive 
part  of  the  contract,  parol  evidence  becomes  immediately 
admissible  for  the  purpose  of  shewing  what  that  parti- 
cular  paper  is,  and  of  thus  connecting  the  two  instruments. 
That  doctrine  was  laid  down  by  Lord  Redesdale  in  Clinan 
v.  Cooke  (a),  and  was  recognized  by  I^rd  Eldon  in  Saim^ 
derson  v.  Jackson,  {b)  The  same  rule  has  always  been 
acted  upon  in  the  cases  of  agreements  established  on  the 
language  of  a  written  correspondence,  where  parol  evi- 
dence is  called  in  to  identify  and  connect  the  different 
letters,  and  if  the  letters  so  connected  sufficiently  as- 
certain the  material  terms  of  the  contract,  the  statute 
is  held  to  be  complied  with.  Western  v.  tUisseU{c\ 
Bichards  v.  Porter  ((/},  Ta:amey  v.  Crawther  {e\  a  case 
which,  as  to  this  point,  has  never  been  doubted,  though 
Lord  Redesdale  has  censured  it  on  other  grounds.  In 
every  case  of  this  kind,  indeed,  the  single  difficulty  is  to 

find 


(a)  \Seh.iLef.Z2. 
\h)  2  Boi.  4-  PvU.  S58. 
(c)  SK.j-B.  187. 
\i)  6B.^C.487. 


(e)  5S.  C.  C.318.;    and 
also  OgUvie  v.  Foijambe,  5  Mer. 
55. 
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Sad  oat  what  are  the  particular  papers  referred  to; 
and  the  difficulty,  of  coarse,  increases  in  proportion  as 
they  are  nmneroas ;  but  that  applies  only  to  the  proo^ 
and  does  not  vary  the  law.  If  it  were  otherwise,  the  De* 
fendant  would  merely  have  to  manafacture  half  a  dozen 
XSensat  papers,  and  then  ailing  the  want  of  precision, 
iduch  his  own  fraud  had  created,  as  a  reason  for  re- 
flsdng  the  introduction  of  parol  testimony,  might  bid 
defiance  to  any  suit  calling  on  him  specifically  to  perform 
his  contract.  In  short,  all  that  is  required,  in  order  to 
let  in  the  evidence,  is,  that  the  agreement  should  con- 
tain an  express  reference.  In  Clinan  v.  Cookcj  and  in 
Bcgddly.  Drummond{a\  (the  only  case  cited  on  the 
other  side  on  the  argument  in  the  Court  below,)  there 
no  such  reference.  In  the  prior  suit  of  HorsfiM 
H€)dges^  it  appears  from  the  decree  that  the  de^ 
portions  on  the  part  of  HorsfaU  were  allowed  to  be 
read,  to  prove  that  Testates  plan  was  the  one  referred 
to^  and,  in  the  present  cause,  the  Plaintiff's  depositions 
were  admitted  at  the  Rolls  to  prove  that  it  was  Young^s^ 
There  can  be  no  question,  therefore,  that,  on  the  grounds 
both  of  principle  and  practice,  the  evidence  now  offered 
by  the  Plaintiff  for  the  purpose  of  identifying  Yaung^s 
as  die  plan  rderred  to  by  the  agreement,  must  be  re- 
ceived; and  if  it  be  received,  it  is  conclusive  in  his 
fimmr.  Lord  Giffbrd  was  induced  to  dismiss  the  bill, 
not  npoo  the  merits,  but  firom  an  idea  which  was  strongly 
preved  on  his  mind  by  the  Defendant's  counsel,  that 
the  ^ymimMil  in  the  former  cause  decided  the  point  in 
the  present.  But  that  idea  was  plainly  erroneous :  the 
appellant  had  nothing  to  do  as  a  defendant  in  the  former 
ioit,  bot  to  resist,  as  he  did  successfully,  the  claim  set 
up  by  Harjfatt  for  a  lease  on  the  basis  of  TesUn^s  plan ; 

and 


(a)  II  East,  U2. 
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and  the  decree  dismissing  the  bill  of  Hor^aUj  conU 
never  prejudice  the  appellant's  right  to  relief  upon  an 
entirely  different  case,  which  he  might,  afterwards  as 
Plaintiff,  be  able  to  establish  on  a  bill  of  his  own.  (a) 

The  SoUcitor-Generalj  Mr.  Raupett^  and  Mr.  Koe, 
contrd* 

Where  an  agreement  particularly  describes  and  points 
to  a  written  document,  or  a  paper  plan,  previously  ex- 
isting^ the  link,  which  is  necessary  to  connect  them  to- 
gether, may  undoubtedly  be  supplied  by  parol  evidence. 
But  no  such  case  is  now  before  the  Court.  The 
words  of  reference  here  are  not  specific  or  descriptive. 
They  import  no  more  than  that  some  plan,  constituting 
an  important  term  in  the  contract,  had  been  finally 
arranged  before  the  memorandum  was  signed ;  but  they 
do  not  state,  nor  do  they  of  necessity  imply  that  it  was 
a  drawn  or  paper  plan.  For  any  thing  that  appears, 
the  alterations  agreed  upon  might  then  and  long  after- 
wards be  resting  merely  in  the  breast  of  the  parties;  and 
if  so,  the  evidence  would  be  clearly  inadmissible.  Weeks 
V.  MaiUardet.  (&)  Even  if  there  was  a  drawing  in  ex- 
istence, (as  to  which  the  agreement  leaves  us  wholly  in 
the  dark),  no  clue  or  mark  is  given  by  which  to  trace 
and  ascertain  it;  and  considering  the  varieQr  of  plans 
which  were  talked  of  and  produced  in  the  progress  of 
the  treaty,  the  reference  is  altogether  of  too  loose  and 
general  a  character,  to  warrant  us  in  resorting  to  the  aid 
of  testimony  to  supply  the  material  defect  in  the  written 
instrument     Brodie  v.  St.  Patd.  (c)      The  authorities 

adverted 


(a)  See  JSi^jimon  v.  Chtuet,  (c)   1  Ves,  jun,  S26.,  and  Mr. 

15  Ves.  516.  and  Clowes  v.  Hig-  Vesej^s  remarks  on  that  case^ 

gumm^  1  K.  4-  J?.  524.  i  1  Ve§.  SS3.  note.  2  SfA.^Lef.'!. 

(6)  14^Mf,568. 
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idftfted  to,  in  which  parol  testimony  has  been  called  in  1829. 
ID  connect  and  identify  a  series  of  letters,  so  as  to  make 
up  fixim  then  a  complete  contract  in  writing  have  no 
spplicadon*  They  are  all  cases  where  effect  has  been 
given  to  preriously  existing  documents,  by  agreements 
dirtinftly  fufaiing  to  and  embodying  them ;  whereas 
here  there  b  nothing  to  indicate  with  certainty,  that  the 
pBitieabir  plan  intended  was  then  delineated  on  paper  ; 
or  to  diadi^^nbh  it,  if  it  were,  from  twenty  others,  more 
«r  lass  diarimibur,  and  either  expressed  or  understood, 
fv  whidi  it  might  be  easily  mistaken. 


But  im  are  not  left  to  conjectare^  that  the  phm  r^ 
fand  to  aa  the  one  fbudly  determined  on,  was  not  a 
drawing  upon  paper.  That  appears  plainly  from  the 
Flaintiff'a  own  bill,  where  it  is  stated  that  Young^s  was 
Aa  plan  intended,  but  that,  ^  from  the  conversations 
that  pnsaed  upon  the  sabject  at  the  time  of  signing  the 
wgnmofBUtf  it  was  considered  by  all  parties  present  that 
the  plan  was  not  material."  Besides,  though  Young^s 
plan  was  to  be  the  basis,  it  certainly  did  not  specify  the 
iriule  of  the  required  additions,  and,  therefore^  conld 
not  poBubly  be  ^  the  plan  agreed  upon :  '*  for  the  bill 
goes  on  to  atate^  that  it  was  to  be  subject  to  some  trifling 
sherations  for  the  purpose  of  rounding  off  the  west 
of  the  building.  Passing  by  the  insuperable 
opposed  to  this  suit  by  the  statute  of  frauds, 
by  the  impossibility  of  now  ascertaining  the  pre- 
cise nstnre  of  these  alterations,  the  very  fact  that 
thej  hnd  been  verbally  arranged  and  rested  in  under* 
■^— »^*"g  only,  proves,  beyond  a  doubt,  that  the  plan 
apolfien  of  as  the  one  agreed  upon  could  be  neither  of 
the  two^  upon  whidi  the  Plaintiff  founds  his  claim  to 
specific  performance^  but  something  diffisrent  from  both* 
Whether  the  dilferenoe  was  greater  or  less,  is  quite 

imma« 
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1829.        immaterial.      It  is  enough  to  have  shewn,   that  one 

„  ^  term  of  the  contract  was  not,  at  the  time  when  the 

H0DOE8 

«.  memorandum  was  signed,   reduced  to  certainty  upon 

HoftSFALL.       -^««^» 

paper. 

If  the  evidence  were  admitted,  however,  the  Plaintiff 
would  not  better  his  situation :  for  the  case  which  the 
evidence  establishes  is  at  variance  with  that  made  by  hb 
bill,  and  totally  destructive  of  his  equity.  The  bill 
alleges,  that  a  lease  was  agreed  to  be  granted  to  the 
Plaintiff  on  the  basis  of  Young^s  plan,  with  the  excep- 
tion already  adverted  to.  But  what  do  the  depositions 
of  Willis  and  Warlters  prove  ?  Why,  that  no  specific 
plan  was  referred  to  in  particular ;  that  it  was  a  matter 
of  comparative  indifference  to  the  parties,  and  probably 
of  subsequent  arrangement,  what  plan  was  to  be  adopted ; 
and  that  if  any  plan  had  been  finally  settled,  it  was  only 
understood  between  themselves,  and  had  never  been 
delineated  on  paper.  If  there  had  be^n  a  plan  defini- 
tively fixed  and  reduced  to  writing,  there  can  be  no 
doubt  that,  on  the  solicitor  asking  for  it,  at  the  time 
when  the  contract  was  signed,  it  would  have  been  forth- 
coming, or  at  least  have  been  described  in  such  a 
manner  as  to  prevent  the  possibility  of  mistake. 

But,  supposing  that  tlie  evidence  were  admissible, 
and  supposing  that  by  its  assistance  the  terms  of  this 
imperfect  memorandum  were  completely  and  clearly 
explained,  and  that  they  were  moreover  sufficiently 
expressed  in  writing  to  satisfy  the  statute,  it  would  still 
remain  extremely  doubtful  whether  the  agreement  is  of 
such  a  kind  as  the  Court,  in  its  discretion,  will  think 
proper  to  be  enforced :  for  it  is  really  in  the  nature  of  a 
building  contract,  as  to  which  courts  of  equity,  aware  of 
the  practical  difficulties  in  which  they  are  Involved  by 

interposing. 
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ytapoeaDgf  generally  prefer  leaving  the  parties  to  their        1829. 
legal  remedies.     FlhU  v. Brandon. (a)  *^„  -  ^^ 


Mr.  Home  in  reply,  contended,  that,  as  the  Defend- 
ants had  read  no  evidence,  although  they  had  given 
Bodoe  of  their  intention  to  use  the  depositions  taken  on 
dicir  bdhalf  in  the  previous  cause  of  HorsfaU  v.  Hodges^ 
there  was  nothing  now  to  shew  the  existence  of  any 
odber  plan  than  Young^s.  That  was  the  ope,  therefore^ 
to  which  of  necessity  the  reference  must  apply,  and  iac- 
cofding  to  whidi,  as  the  evidence  distinctly  connected 
it  with  the  memorandum,  the  decree  for  specific  per- 
Ignnanoe  must  be  made.  The  objection,  founded  on 
die  nature  of  the  agreement,  was  groundless ;  for  the 
Gout  had  frequently  enforced  the  execution  of  a  build- 
ing cootracty  and  could  easily  do  so  in  a  case  like  the 
present,  where  the  extent  of  the  proposed  additions,  and 
die  dimensions  of  the  several  parts,  were  all  minutely 
and  accurately  laid  down  in  a  drawing  upon  paper. 


HOBSFAIX* 


Hu  LoBD  Chancellor.  Dec,  is. 

Two  points  were  made  by  the  Defendants  in  the 
ti^oment.  first,  it  was  insisted  that  parol  evidence  was 
not  admissible  to  prove  what  was  the  particular  plan 
agreed  upon ;  and,  secondly,  even  if  it  could  be  ad- 
mitted, still  that,  in  this  case,  there  was  no  sufficient 
evidence  to  shew  that  Yoimg^s  was  the  plan  intended, 
or  that,  in  fact,  there  was  ever  any  precise  or  definite 
plan  agreed  upon  at  all.  As  to  the  first  point,  I  am  of 
opinion  on  the  authority  of  all  the  cases,  and  especially 
die  case  in  1  Schoales  and  Lefroj/y  where  Lord  Redesdale 
has  considered  the  subject  very  fully,  that,  as  the  written 
agreement  refers  specifically  to  a  plan,  if  there  be  parol 

evidence, 

(c)  8  Vet.  159.    The  aathorides  are  collected  in  3  Swanst.  4S7. 
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18S9.  eridence^  clear  and  satis&ctorj,  to  identify  the  parttcokr 
plan,  that  evidence  may  be  properly  admitted  for  the 
purpose  of  so  identifying  it. 

Then  the  next  question  arises,  whether  there  b  svflt* 
cient  evidence  here  to  shew  what  particular  plan  was 
agreed  upon*  This  depends  entirely  on  the  tesdmony  €t 
two  witnesses,  Willm  and  Warkers.  WUtii  in  hu  depo» 
sition  says,  that,  towards  the  end  of  Jvbf  1821,  Hodgn 
called  on  him  with  two  plans,  (whidi  have  been  in  the 
argument  called  Young^t  plans,  and  were  substantially 
the  same^)  containing  the  proposed  alteradoos  in  the 
premises,  which  he  shewed  to  Willis  f  that  Hoefgeg 
atated,  that  a  meetuig  with  HonfiiU  on  the  sobgeot 
of  the  plans  was  to  take  place  in  the  earfy  part  of 
August  at  which  be  requested  Willis  to  attend*  and 
he  left  with  him  the  two  plans.  WiUis  accordingly 
attended  at  the  meeting  between  Honfidl  and  the 
Plaintiff,  sometime  early  in  the  month  of  jbtgmt.  On 
that  occasion  WiUis  produced  the  two  plans,  which 
had  been  left  with  him  by  the  Plaintiff  at  the  pre- 
vious interview,  observing  to  HonfdU^  when  he  delivered 
•them,  that  these,  he  understood,  were  the  plans  that 
were  to  guide  Hodges  in  the  intended  additions  to  be 
>made  to  the  premises,  and  that  the  'front  of  the  mes- 
snage  was  to  be  brought  forward  so  as  to  be  in  a  line 
with  the  adjoining  houses  —  an  observation  to  which 
Hor^aU  assented.  Willis  also  states,  that,  as  the  friend 
<£  Hodges^  he  suggested  some  other  alterations,  where- 
upon Hor^fbU  remarked,  that  these  or  any  other  trifling 
alterations,  which  might  be  sug^pested  by  the  friends  of 
the  Plaintiff  should  have  his  concurrence :  '^  but  as  re- 
garding the  material  alterations,  that  (laying  hb  hand  on 
one  of  the  two  plans),  is  the  one  I  wish  the  Plaintiff  to 
abide  by.**  Nothing  further  took  place  at  this  interview ; 
no  answer  was  made  to  that  remark  of  Horsfall^  either 

by 
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bjr  ffUUM  at  by  the  Plaintiff;  andy  looking  to  the  eri- 
dmecij  it  is  imposaiUe  to  my  it  has  been  miiubcioiily 
crtaUiaheds  that  atber  of  th^  two  plans  was  finally 
agreed  upon,  as  the  precise  and  definite  plan  to  be 
fixDowed  in  executing  the  projected  alterations.  No 
iffring  or  conversation  appears  firom  the  evidence  to 
haf«  taken  placet  subsequently  to  that  interview,  until 
die  18dft  of  Aiigusis  when  the  parties  again  met  for  the 
pnrpoae  of  signing  the  agreement  Besides  the  two  I 
kave  meotioned,  another  plan  which  has  been  called 
Tatai^m  plan,  and  which  is  particularly  adverted  to  in 
thtpmyer  of  the  bilit  appears  to  have  been  in  existence^ 
aad  known  to  the  parties*  According  to  the  evidence 
ef  WmHUars^  Zgfi^go^f  who  was  present  at  the  signing  of 
tke  ^ptcmentt  and  who  acted  as  HtnrjfiilPu  attorney  in 
Aa  tnmiMUttont  read  over  the  agreement,  and  asked 
Ae  partioa  whether  they  had  any  [dan  of  the  intended 
laprovemeDta  and  alterations,  on  which  Horsfall  said^ 
*  it  is  no  matter,  we  understand  each  other;''  and  the 
Flautiff  thereupon  added,  ^*  you  only  wish  to  have  the 
groand  covered  to  do  away  the  nuisance^"  and  HorffaU 
^  we  shall  have  no  difficulty  about  that,  we 
each  other,"  or  words  to  that  efiect.  But 
dbe  witness  WarUa-t  says,  that  no  plans  were  produced 
or  shewn  at  the  meeting  at  which  the  agreement  was 
siglBed.  This  evidence,  so  fiur  from  leading  to  the  belief 
diat  the  parties  had  some  definite  plan  fixed  upon,  tends 
Mfaer  the  other  way,  and  would  lead  one  to  suppose, 
that  the  agreement  upon  that  point  was  either  not 
definitively  settled,  or  that  it  was  in  the  breast  of  the 
parties  themselves.  And  if  there  be  not  sufficient,  as  I 
thick  there  is  not,  in  the  evidence  of  WiUis^  to  fix  the 
precise  nature  of  the  plan  agreed  upon,  the  doubt  will 
\fi  strengthened,  rather  than  removed,  by  the  evidence 
ef  WMtervy  as  to  the  subsequent  transaaion. 

On 


18S9. 
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1829.  On  the  whole,  there  is  not  enough  in  this  case  to 

HoDoiB      satisfy  my  mind,  that  the  parties  had  agreed  upon  eidier 
«•  of  those  plans ;  the  decision  of  the  Master  of  die  Rolls 

mast  therefore  be  affirmed,  and  with  costs. 


Dee.  9. 1 1, 12.  SCOTT  V.  HANSON. 

If  land,  gene-  r|iHE  bill  was  filed  in  the  year  1813,  to  compel  the 

to  better  specific  performance  of  a  contract  entered  into  in 

meadow,  if  the  year  1810,  by  which  die  Defendant  had  agreed  to 

IS^ti^  poi^hase  from  the  assignees  of  a  bankrupt  a  piece  of 

bankrupt  by  oopyhold  land,  forming  part  of  the  bankrupt's  estate,  and 

tion  of  un-  described,  in  the  particular  of  sale,  as  a  lot  consisting  of 

commonly  neb  fopj^ig^n  acres  of  uncommonly  rich  water  meadow.     The 

water  mea-  •'^ 

dow,  whereas   Master  by  his  report,  dated  in  March  1824,  found  that 

t^iLpil^-  the  Plaintiffs  had  not  established  a  clear  title  to  the  pre- 
fectl^r  watered^  mises  as  VMxter  meadcnoj  but  that  in  all  other  respects  a 
a  misrepre-  tP^  ^^^  ^^  he&a  shewn.  To  this  report  cross  exoep- 
sentation  as  ticMis  were  taken ;  and  on  the  argument  of  those  exoep* 
sale.  tions  (reported  in  1  Sinu  18.),  Sir  J.  Leach^  then  Vloe- 

Chancellor,  ruled,  that  the  Plaintiffs  were  not  bound  to 
make  out  a  title  to  the  lands  as  perfect  water  meadow, 
and  that  there  was  no  valid  objection  to  the  specific 
performance  upon  that  ground;  but  being  of  opinioa 
that  a  good  title  in  other  respect^  had  not  been  made 
out,  he  gave  the  vendors  liberty  to  go  again  before  the 
Master,  and  tender  farther  evidence  on  the  subject 

The  Defendant  appealed  from  that  order. 

Mr.  Knight  and  Mr.  Girdlestonej  for  the  purchaser, 
stated  that  there  were  two  questions  to  be  determined : 

was 
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first,  whether  the  Plaindfis  were  bound  to  shew  that  the  1829. 
description  they  had  given  of  the  lands  was  correct; 
and,  secondly,  whether,  so  long  after  the  period  of  the 
contract,  they  had  a  right  to  further  time  for  the  pur- 
pose of  making  out  their  title.  On  the  first  point 
it  was  contended,  that,  to  describe  lands  as  uncom- 
Donly  rich  water  meadow,  was  equivalent  to  calling 
them  water  meadow  of  the  best  quality,  or  uncommonly 
well  watered  meadow :  that  so  far  from  that  description 
being  applicable  here,  it  was  admitted,  that  two  acres 
were  wholly  incapable  of  being  irrigated ;  and  the  re- 
■Mining  twelve  were,  at  best,  very  imperfectly  watered, 
and  did  not  deserve  the  appellation  of  water  meadow, 
Boch  less  of  uncommonly  rich  water  meadow.  The 
cvidenoe  proved  that  the  owner  of  the  lands  had  no 
oootrol  over  the  hatches  through  which  the  water  was 
admitted,  and  that  the  supply  of  water  was  extremely 
scanty,  and  was  at  certain  seasons  barely  sufficient  to 
feed  a  mill-stream  higher  up,  which  had  a  preferable 
right  to  the  use  of  it.  The  description,  therefore,  being 
grossly  incorrect,  was  such  a  misrepresentation  as  justi- 
fied the  purchaser  in  refusing  to  complete  his  contract. 
NorfiJi  ▼.  Worthy  {a)j  Stewart  v.  AUiston.  {b)  If  there 
was  any  dispute,  as  it  appeared  from  the  evidence  there 
certainly  was,  respecting  the  legal  right  of  the  owner  of 
the  lands  to  the  unlimited  enjoyment  of  the  water,  a 
court  of  equity  would  not  compel  the  Defendant  to  ac- 
cq)t  a  tide  which  he  could  establish  only  by  an  action  at 
law.  Stapylion  v.  Scott  (c),  Jervoise  v.  Duke  ofNorthun^ 
beriantL{d) 

On  the  second  point  it  was  insisted,  that  the  vendors 
hid  suffered  fourteen  years  to  elapse  between  the  date  of 

the 

(a)  1  Campb,  557,  (c)  16  Ves,372. 

(*)  1  Mer.  «6.  Id)  1  J.  4"  W.  559. 
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1829.  the  contract  and  the  Master's  report,  without  taking  pro- 
per steps  to  complete  their  title :  and  it  was  very  hard  on 
the  Defendant,  that,  notwithstanding  the  lapse  of  time^ 
and  the  great  depreciation  of  land  in  the  meanwhile,  he 
should  be  still  held  strictly  to  his  bargain,  and  be  com- 
pelled to  wait  in  suspense,  in  order  to  give  the  Plaintii& 
a  farther  opportunity  of  patching  a  title,  which  all  their 
industry  might  never  be  able  to  perfect.  The  bill  ought 
to  have  been  peremptorily  dismissed. 

The Soltcitor-'General  and  Mr,  Jacobs  corUrd,  contended, 
that  the  Defendant  had  himself  to  blame  for  any  delay 
which  had  occurred,  as  he  had  thrown  every  possible 
difficulty  in  the  way  of  the  Plaintiffs.  The  descriptive 
words  obviously  applied,  not  to  the  extent  of  the  irriga- 
tion, but  to  the  quality  of  the  land;  but,  if  it  had  been 
otherwise,  still  they  were  merely  the  vague  flourishes  of 
the  auctioneer,  and  could  not  relieve  the  purchaser  from 
the  necessity  of  inspecting  the  property  for  himself^  and 
forming  his  own  judgment:  still  less  could  they  bind 
the  vendors,  who  were  assignees,  and  had  nothing  to  do 
with  the  sale  personally.  Such  indefinite  phrases  were 
only  relative,  and  ought  to  have  put  the  purchaser  on 
inquiry.  Fenion  v.  Broome,  {a)  What  was  to  be  deno- 
minated a  roomy  house,  an  eligible  investment,  or  an 
uncommonly  rich  water  meadow,  was  a  mere  matter  of 
opinion,  depending  pardy  on  the  local  situation  of  the 
property,  and  partly  on  the  rank  and  character  of  the 
person  forming  the  estimate.  It  was  clear,  upon  the 
affidavits,  that  the  lands  were  water  meadow,  and  that 
they  were  always  so  called  and  considered  in  the  neigh- 
bourhood. As  to  the  other  point,  the  reference  back  to 
the  Master  was  unnecessary;  for  tlie  identity  of  the 
parcels,  as  to  which  the  Vice- Chancellor  had  doubted, 

was 

{a)  \AVes.  144. 
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was  sufficiently  established  by  the  evidence  of  the 
steward  of  the  manor,  and  the  entries  in  the  court  rolls. 
The  decree,  therefore,  should  be  made  at  once  for  a  v. 

speciSc  performance.  Hanwm, 

T^e  Lord  Chancellor  expressed  his  concurrence 
in  the  opinion,  that  the  epithet  *^  uncommonly  rich,'' 
was  applicable  to  the  quality  of  the  land,  and  not  of  the 
irrigation.  It  was  admitted  on  all  hands,  that  two,  out 
of  the  fourteen  acres,  were  not  meadow  land,  or  capable 
of  being  watered ;  but  there  was  no  evidence  to  shew 
any  fraud  or  intentional  misrepresentation  on  the  part 
of  the  vendors.  The  lands  were  sold,  not  by  the  bank- 
rupt, but  by  his  assignees ;  and  it  did  not  appear  they 
were  apprised  of  the  nature  of  the  property.  As  to 
those  two  acres,  therefore,  the  defect  of  quality  would 
form  a  proper  subject  of  compensation.  With  regard 
to  the  remaining  twelve,  he  was  of  opinion,  after  a  care* 
ibl  review  of  all  the  affidavits  (which  his  Lordship  went 
through  minutely),  that,  although  this  certainly  did  not 
seem  to  be  the  best  water  meadow  in  the  district,  and 
might  even  possibly,  as  one  witness  had  sworn,  be  the 
worst,  no  reasonable  doubt  could  be  entertained  as  to 
its  bearing  the  character  of  water  meadow.     To  entitle  i 

it  to  that  character,  it  was  not  necessary  that  there  should 
be  at  all  times  the  uncontrolled  use  and  command  of  the 
water.  As  to  the  evidence  of  identity,  the  apparent 
discrepancy  between  the  extent  of  the  mill  mead,  as  de- 
scribed in  the  court  rolls,  and  the  property  noo  included 
in  the  contract,  would  perhaps  be  explained  by  supposing, 
that  a  portion  of  the  mill  mead  was  freehold ;  which 
might  be  a  proper  ground  for  sending  it  back  to  the 
Master  for  further  inquiries.  Under  these  circumstances^ 
the  judgment  of  the  Vice-Chancellor  on  both  points 
ought  to  be  affirmed. 
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1829. 


JD^.15.17.S1. 


FAWCETT  V.  WHITEHOUSE. 


A  person  em 
ployed  on  be- 
iifdf  of  himself 


•  TljpESSRS.  Knight  and  Co.  were  lessees  for  a  long 
J^  -*-'-*•  term  under  Hill  and  Hopkitis^  of  certain  lands 
and  his  co-  and  mineral  property,  with  the  iron  works  and  furnaces 
n^odating       thereunto  belonging,  situate  at  Vtrteg^  in  the  county  of 

the  terms  of  a  Monmouth^  where  they  carried  on  extensive  business  as . 

lesse  is  not 

entitled  to        iron-masters  for  a  number  of  years.     Latterly,   how- 

Btipulate  dan-  ^ygj.^  ^[jgy  j^jjj  found  the  works  to  be  unprofitablcy- 
the  lessors  for  and  had  in  consequence  discontinued  their  operations ; 
any  private       ^^^  ^^  ^j^^  premises   were  subject   to  a  heavy   rent, 

himself.  they  became  anxious  to  relieve  themselves  from  farther 

fore^ITsum^  liability  by  dissolving  the  company,  and  giving  up'  or 
19,000^  was  assigning  their  lease.  With  that  view  they  set  on  foot 
suanceofsuch  a  variety  of  negociations  with  different  persons,  chiefly 

through  the  agency  of  Benjamin  Whiiehouse^  whom  they 
employed  to  look  out  for  some  enterprising  capitalist 
who  might  take  the  property  off*  their  hands;  and 
finally,  in  November  1818,  they  concluded  an  agree- 
ment, (which  was  afterwards,  on  the  2d  of  February 
1819,  carried  into  effect  by  a  formal  deed),  whereby,  in 
consideration  of  the  same  yearly  rents  and  covenants  as 
were  contained  in  their  lease  from  Hill  and  HopkinSi 
they  agreed  to  demise  the  lands,  mines,  and  other  pre-» 
other  pmner    ^^^^   coifiprised  in  that  lease,   together  with  certain 

contiguous  freeholds  of  their  own,  unto  William  Faaocettf 
Charles  Shandy  and  the  said  B,  IVhitehouse^  for  a  term  of 
twenty-four  years.  Contemporaneously  with  this  trans- 
action a  copartnership  was  formed  between  Fawcett^ 

Shandy 

the  concern :  Held,  that  the  retired,  the  continuing,  and  the  new  partners  wero 
properly  joined  as  co-plaintifis  in  a  suit  to  have  the  trust  declared. 


a  stipulation, 
the  party  ^ 
receiving  it 
was  declared 
to  hold  it  in 
trust  for  the 
partnership. 
Before  the 
transaction 
was  disco- 
vered, one  of 
the  partners 
withdrew ; 
and  subse- 


assigned  a 
share  in  the 
stock  and  in 
his  propor- 
tion of  this 
claim  to  per- 
sons then  ad- 
mitted into 
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Shandy  and  Whitehame^  for  the  purpose  of  working  the  1829. 
mines,  of  which  they  obtained  possession  by  virtue  of 
their  under-lease  from  Knight  and  Co.;  and  they  a(>t 
oordingly  continued  in  partnership  as  iron-masters,  each  Whitehomb. 
holding  an  equal  third  share  in  the  leasehold  property 
and  the  stock,  till  the  month  of  November  1820,  when 
Shand  withdrew  from  the  concern,  and  assigned  all  his 
interest  in  the  premises,  together  with  his  share  in  the 
bosioess,  to  the  two  remaining  partners,  Fa*(vceit  and 
Whiiehousej  who  carried  on  tlie  trade  as  before*  In  the 
course  of  the  following  year  several  other  persons  were 
introduced  into  the  firm,  and,  on  the  23d  of  October 
181!1,  when,  besides  Fawcett  and  Whitekousef  it  consisted 
of  Jiames  Htmt^  Henry  Hunt^  Kenriciy  and  Priestley^  a 
new  deed  of  copartnership  was  executed,  specifying  the 
amount  of  capital  advanced  by  the  different  partners, 
and  declaring  the  shares,  which,  under  the  arrange* 
nent  then  made,  they  were  each  to  be  considered  as 
holding  in  the  stock  and  profits  of  the  company*  Shortly 
afterwards  Whitehome  also  became  desirous  to  retire^ 
and  by  an  instrument,  bearing  date  the  2d  of  February 
185^,  be  released  and  assigned  all  his  rights  and  in- 
terests under  the  lease  and  copartnership  deed  to  the 
leoiaining  partners,  in  consideration  of  a  sum  of 
13,500/. 

The  bill,  which  was  filed  by  Shandy  as  an  original 
partner,  and  by  Fatecettj  J.  Huntj  H,  Hunt,  Priestley, 
and  Kenriclc,  as  the  continuing  partners,  against  B* 
Whiiehouse,  set  forth  these  transactions  in  detail.  It 
then  went  on  to  stfite,  that,  some  time  after  the  retire* 
ment  of  Whitekouse  from  the  firm,  the  Plaintiffs  had 
discovered,  as  the  fact  was,  that,  immediately  on  the 
txectttton  of  the  deed  of  the  2d  of  February  1819,  the 
Defendant  had  received  from  Knight  and  Co.  the  sum  of 

K  3  12,000/. 
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1829.  12,000/.  It  alleged  that  payment  to  have  been  made  in 
pursuance  of  a  previous  agreement,  whereby  Knight 
and  Co.  had  undertaken  to  accommodate  Whitehouse 
Whitehoobi.  ^ijh  12,000/.  (at  first  in  the  form  of  a  conditional  loan, 
which  was  afterwards  converted  into  an  absolute  gifty) 
for  the  purpose,  as  was  pretended,  of  enabling  him  to 
advance  the  capital  required  for  the  partnership  into 
which  he  was  then  entering,  but  in  reality  by  way  of 
premium  for  his  services  in  procuring  responsible  tenants 
for  the  premises,  and  thereby  relieving  the  former  lessees 
.  from  their  liabilities  to  Hill  and  Hopkins.  It  alleged 
that  this  agreement  was  studiously  concealed  by  White^ 
house  from  the  knowledge  of  his  copartners,  and  that  it 
was  made  at  the  very  time  he  was  engaged,  on  their 
behalf  and  his. own,  in  negociating  the  treaty  for  the 
under-lease,  when  it  was  his  especial  duty  to  obtain,  as 
he  frequently  professed  he  had  done,  the  most  favour- 
able terms  for  the  new  company.  It  charged  that  the 
Plaintiffs  Favxett  and  Shandy  in  acceding  to  the  terms 
of  the  under-lease,  and  in  embarking  with  Whitehouse  in 
the  joint  adventure,  had  been  mainly  influenced  by  his 
representations,  and  had  relied  with  implicit  confidence 
on  his  integrity  and  honour ;  that,  inasmuch  as  he  had 
been  confidentially  employed  for  their  common  interest, 
he  was  not  entitled  to  derive  any  private  pecuniary 
benefit  from  the  transaction,  without  communicating  an 
equal  share  of  it  to  them ;  that,  by  accepting  the  alleged 
bonus  from  Knight  and  Co.,  he  had  intercepted  an  ad- 
vantage that  must  otherwise  have  accrued  to  the  partner«> 
ship,  which  had  of  course  sustained  a  loss  in  the  terms 
of  the  contract  to  an  equal  amount ;  that  under  these 
circumstances  his  receipt  of  the  12,000/.  was,  in  equity^ 
a  fraud  upon  his  partners ;  and  that,  as  to  two  thirds  of 
that  sum,  he  ought  to  be  considered  a  trustee,  who  had 
received  the  money  for  their  use. 

The 
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The  bill  briber  alleged,  tbat,  doubts  having  arisen        1829. 
with  respect  to  the  rights  acquired  in  this  claim  by  the      f^i^cett 
new  partners  under  the  deed  of  October  1821,  the  Plain-  «• 

tiff  Fawcett^  by  a  subsequent  instrument,  declared  the 
true  intoit  of  that  deed  to  be,  that  the  claim  should  vest 
in  the  continuing  partners  respectively  in  the  same  shares 
and  proportions  as  the  rest  of  the  copartnership  stock. 
The  bill  prayed  a  declaration  that  the  Defendant  had 
received  the  12,000/.  on  behalf  of  himself  and  the 
Plaintiffs  Shand  and  Fawcelt  equally,  and  that  he  was 
a  trustee^  as  to  one  third  part  of  that  sum,  for  Shandy 
and  as  to  another  third  part  for  the  other  Plaintiffs,  or 
far  the  Plaintiff  Fawcett  alone ;  and  that  the  Plaintiffs 
might  be  declared  respectively  entitled  to  receive  the 
same  from  him  accordingly. 

The  cause  was  heard  on  the  17th  of  December  1825, 
before  Sir  «7.  Leach^  then  Vice-Chancellor,  when  His 
Honor  made  a  decree  according  to  the  prayer  of  the 
billy  and  charged  the  Defendant  with  interest  at  4*  per 
cent,  on  two  thirds  of  the  amount  he  had  received,  and 
directed  him  to  pay  the  costs,  {a) 

The  Defendant  appealed  against  that  decree;  the 
suit,  having  become  abated  by  his  death,  was  subse- 
quently revived ;  and  the  rehearing  was  now  prosecuted 
by  his  personal  representatives. 

The  particular  details  of  the  case,  and  the  substance 
of  the  evidence  adduced  in  support  of  it,  are  given  fully 
in  the  judgment  of  the  Lord  Chancellor. 

The  Sdicitor^General  and  Mr.  Rolfe^  for  the  Plain- 
tifisp  observed,  that  the  principle,  on  which  the  equity 

of 

{a)  See  note  (A)  at  the  end  of  this  case. 
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18^.  of  the  case  depended,  wns  extremely  dear,  and  had  long 

Fawcett  ^^^^  ^^®  settled  law  of  the  Court,  viz.  that,  wherever  a 

9.  person  is  concerned  in  a  transaction  in  the  confidential 

HiTSHov  .  ygi^jJQjj  Qf  agent  for  another,  he  shall  not  be  allowed  to 

lake  advantage  of  his  situation  in  order  to  obtain  a  per- 
sonal benefit  to  himself;  and  that  wherever  he  does 
obtain  such  a  benefit,  he  shall  account  for  it  strictly 
to  his  employer.  The  case  of  Carter  v.  Home  (a)  was 
one  of  the  earliest,  and  the  recent  decision  with  re- 
spect to  the  Arigna  Minify  Company  {b)  one  of  tb^ 
latest  instances,  in  which  the  rule  had  been  recog- 
nised. The  cases,  likewise,  in  which  factors  had  been 
compelled  in  equity  to  refund  their  gains,  when,  by 
clandestinely  acting  in  the  double  character  of  merchant 
and  factor,  they  intercepted  a  portion  of  the  profits  due 
to  their  principals,  were  another  illustration  of  the  same 
rule ;  and  many  others  might  be  mentioned  less  similar 
perhaps  in  their  specific  circumstances  to  the  one  before 
the  Court,  but  bearing  a  close  analogy  in  point  of  prin- 
ciple, (c)  It  was  impossible  tp  distinguish  the  present 
case  from  that  of  a  man,  who,  when  engaged  in  the 
capacity  of  agent  for  the  purchase  of  an  estate,  contrives, 
by  a  private  understanding  with  the  vendor,  to  charge  a 
higher  price  for  it  to  his  employer  than  the  sum  actually 
paid,  and  to  put  the  difference  in  his  own  pocket. 
Could  there  be  a  doubt,  that,  if  his  conduct  were  dis- 
covered, he  would  be  compelled,  on  a  bill  filed  by  his 
principal,  to  refund  the  money  thus  fraudulendy  ob- 
tained ?  If  the  real  transaction  were  concealed  from 
the  purchaser,  no  all^ation  or  even  proof  that  the 
vendor  intended  the  additional  payment  as  a  personal 

bounty 

(fl)  1  JS:^.  Ab.  7.  1  F«. Jan.  887.   5.  C.  8  B,  P.  C.  85. 

{6)  Hichensy,  Congreve,  in  the     Tomt,  edit.   East  India  Company 
Bote  (B)  at  the  end  of  this  case.    '  v.   Keigkley,  4  Madd,  )6.     But" 

(c)  See,    in   particular,    Eatt    ton  v.  Wookey^  6  Madd.  367. 
India    Company  y.    Henchman, 


CASES  IN  CHANCERY.  187 

bounty  to  the  agent  would  avail  as  a  defence  against        1829* 

such  a  bill.     So  neither  would  it  avail  here.  \,    -    ^ 

Fawcett 

V, 

The  general  principles  of  the  Court  with  respect  to  ^"i^hoote. 
the  daty  of  trustees  had  always  been  rigorously  applied 
lo  partnership  transactions.  Thus,  if  two  or  more  in- 
dividiials  entered  into  a  joint  speculation,  no  one  of 
tbem  bad  a  right  to  draw  a  secret  advantage  from  the 
eootract  behind  the  back  of  his  companions.  Carter  v. 
Hcnie.  The  same  rule  had  been  acted  upon  in  those 
cases,  where  one  partner,  having  obtained  a  renewal 
of  a  partnership  lease  in  his  own  name,  is  held  to 
be  in  equity  a  trustee  for  the  rest  (a)  It  was  clear, 
that  a  partner  was  under  the  obligation  of  doing  every 
thing  that  was  done  relating  to  the  partnership,  in  such 
a  maimer  as  would  best  promote  the  common  interests 
of  the  ocKicem  :  and  would  it  be  pretended  that  it  was 
more  competent  for  him  to  gain  a  clandestine  benefit  of 
this  kind,  than  to  sell  a  portion  of  the  joint  property  for 
his  separate  advantage  ? 

The  doctrine  was  founded  oh  considerations  of  general 
poliqTf  And  was  equally  applicable,  therefore,  whether 
the  gain  of  the  trustee  was  or  was  not  shewn  to  have 
been  attended  with  loss  to  the  cestuique  trust :  of  course, 
where  it  was  obtained  at  the  expense  of  the  latter,  the 
rule  applied  with  peculiar  force.  That  was  undoubtedly 
the  case  here.  Knight  and  Co.  were  in  circumstances  of 
great  responsibility  and  embarrassment ;  in  their  anxiety 
to  escape  from  their  difficulties,  they  had  in  vain  ofiered 
a  sam  of  26,000/.  to  their  landlords  to  induce  them  to 
accept  a  surrender  of  the  lease.  Afterwards  they  were 
glad  to  throw  in  their  own  valuable  freeholds  as  a  free 
gi&f  to  be  added  to  the  premises  comprised  in  the  pro- 
posed 

(a)  FeathenUmehangk  ▼.  Feuwick^  17  Ff«.  298. 


188  CASES  IN  CHANCERY. 

1829.        posed  under-lease;  and  after  all,  the  transaction  still 
V  '  "^        seemed   so   beneficial,  that,  to  enable   them   to  bring 
V.  it   to   a   definitive   settlement,   they   thought  it  worth 

BiTEHousi.  ^^jj.  while  to  purcliase  the  secret  services  of  the  De- 
fendant by  a  bribe  of  12,000/.  It  was  clear,  that^ 
if  the  real  situation  of  Knight  and  Co.  had  been  com* 
municated  to  Fawcett  and  Shandy  as  it  was  incumbent 
on  fVAitehouse  to  have  done,  they  would  either  have 
broken  oiF  the  treaty,  or  have  concluded  it  on  terms 
much  more  favourable  for  themselves.  At  all  events, 
the  partners  might  fairly  have  demanded,  and  would 
doubtless  have  received,  the  12,000/.  as  a  bonus  for  the* 
acceptance  of  the  lease.  The  bill  only  asked  relief  to 
that  extent.  It  was  the  duty  of  Whitehouse^  dealing  as 
he  did  on  behalf  of  himself  and  of  copartners  who 
relied  implicitly  upon  him,  to  secure  for  them  the  best 
terms  that  could  be  had:  and  if,  by  any  underhand 
agreement,  he  placed  himself  in  a  position  where  bis 
private  interest  was  at  variance  with  his  public  duty, 
(conduct  which  a  court  of  equity  (a)  uniformly  dis« 
countenanced),  and  he  had  not  firmness  to  withstand 
the  temptation,  the  consequences  of  his  fraud  must  fall 
upon  his  own  head,  and  not  be  charged  i|pon  his  innocent 
partners. 

Mr.  Hoime  and  Mr.  Bxmpell,  for  the  Defendant,  ad- 
mitted that  the  doctrines  propounded  on  the  other  side, 
and  the  authorities  relied  on  in  support  of  them,  were 
not  to  be  controverted ;  but  they  insisted,  that  they  were 
totally  inapplicable  to  the  present  case.  The  nature  of 
the  transaction  had  been  gready  misrepresented.  What 
had  been  called  by  the  harsh  name  of  bribe  was,  in  truth, 
nothing  more  than  a  loan  promised  by  Knight  and  Co. 

without 

(«)  Burton  v.  Wookey^  6  Madd.  367.,  and  the  Vice-Chancellor's 
observations  in  Gkusiftgion  v.  Thwaiiesyl  S,^  S.  131-^9. 


Wbitehousb. 
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withoat  interest,  in  consideration  of  the  exertions  of       1829. 

Mr.  WhiieAouse*  in  finding:  for  them  a  substantial  tenant.     V  ^ 

/  ®  ^  ^       ^         Fawcett 

capable  of  paying  the  rent  and  keeping  the  premises  in  _  v. 
repair;  and  it  had  no  reference  whatever  to  these  par- 
ticular Plaintiffs.  There  was  no  principle,  either  in 
morals  or  in  equity,  which  forbade  them  to  offer,  or  him 
to  accept,  such  an  accommodation.  The  subsequent 
conversion  of  the  loan  into  a  gift,  at  first  conditional, 
thoagh  subsequently  made  absolute,  could  not  alter  the' 
dmracter  of  the  transaction.  It  was  the  voluntary  ex- 
pression on  their  part  of  gratitude  for  his  successful 
exations ;  and  it  was  intended  to  supply  him  with  the 
means  of  joining  a  partnership,  in  which,  without  the 
aid  of  his  skill  and  experience,  Shand  and  Fatxcett  could 
not  have  embarked.  If  the  money  had  been  after- 
wards presented  as  an  acknowledgment  for  the  benefits 
derived ^om  his  mediation,  his  partners  could  have  had 
DO  reason  to  complain,  and  surely  the  circumstance  of 
its  having  been  a  matter  of  previous  arrangement  could 
not  make  any  difference.  It  was  a  sum  paid  in  the 
Datare  of  commission  for  personal  services  rendered  to 
Knight  and  Co.,  by  which  Shand  and  Fawcetty  who  were 
thereby  induced  to  engage  in  a  lucrative  speculation,  so 
br  from  being  losers,  were  actually  benefited.  The 
formation  of  a  responsible  partnership,  able  and  willing 
to  undertake  the  engagements  of  Knight  and  Co.  to  Hill 
and  Hapkinsj  was  the  work  of  Mr.  Whitehouse  alone ; 
and  to  him,  therefore,  the  reward  exclusively  belonged. 
In  no  possible  view  could  it  be  shewn  to  have  deprived 
liis  partners  of  a  single  shilling. 

It  was  a  mistake  to  suppose  that  Mr.  Whitehome  had 
acted  in  a  twofold  capacity  at  the  same  time.  He  was 
employed  as  the  agent  of  Knight  and  Co.  till  the  part- 
nership was  formed,  and  no  longer.     Strictly  speaking, 

he 
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1829.  he  was  never  the  agent  of  the  partnership  at  all.    The 

"  ■"  feet  was,  that,  entertaining  a  fevourable  opinion  of  the 

V.  project  himself,  he  opened  a  correspondence  with  Mr. 

Whitbhoubb.  ^^^^  ^nd  through  him  with  Mr.  FatioceU ;  and  that 

terminated  in  their  accepting  the  proposals,  which  J&i^A^ 
and  Co.  had  authorised  him  to  make.  Messrs.  Shand 
and  Fa'wcett  were  perfectly  content  to  close  with  him  on 
the  footing  of  the  written  proposals.  They  entered  into 
the  agreement  with  their  eyes  open ;  and  not  till  after 
they  had  assured  themselves,  by  a  careful  inspection  of 
the  property,  that  the  Defendant's  statements  were  cor- 
rect Thus  far  the  defendant  acted  on  behalf  of  Knight 
and  Co. :  whatever  he  did  subsequently,  was  done  as  a 
member  of  the  new  concern ;  and  from  the  moment  he 
joined  it,  his  best  efforts  were  devoted  to  its  interests. 
In  settling  the  particular  form  and  conditions  of  the  lease, 
which  was  left  principally,  though  not  entirely,  to  his 
management,  (for  his  partners  more  than  once  insisted 
on  alterations  in  which  he  reluctantly  acquiesced),  there 
was  nothing  to  shew  that  he  did  not,  as  he  had  repre- 
sented, obtain  the  best  terms  that  could  be  had.  On 
the  contrary,  as  his  partners  themselves  superintended 
and  revised  the  lease,  as  they  had  adopted  instead  of 
repudiating  it,  and  did  not  now  venture  to  impeach  it  on 
*  the  ground  of  fraud,  it  was  clear  that  his  representations 
bad  been  true.  If  it  were  a  fraud,  why  were  not  Knighi 
and  Co.  brought  before  the  Court,  who,  being  par- 
ticipators in  the  benefit,  were  at  least  equally  ac- 
countable? But  the  vfholt  conduct  of  the  Plaintiffs 
shewed  that  it  was  an  honest  transaction :  the  deed,  con- 
stituting the  partnership  and  conveying  the  property, 
was  executed  after  great  deliberation :  it  distinctly  ex- 
pressed what  each  party  was  to  receive,  and  undertook 
to  perform :  they  all  professed  themselves  fully  satisfied 
with  it ;  and  it  was  not  competent  for  any  of  them,  at 

this 
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this  lat^  period,  to  set  up  a  claim  inconsistent  with  its        1 829. 
'^  Fawcbtv 

V. 

The  biD  was  defective  in  point  of  pleading :  it  was  ^^^''^Hotris. 
filed  by  persons,  some  of  whom  were  no  parties  to  the 
ofi^inal  transaction,  and  whose  only  title  was  derived 
from  an  assignment  made  to  them  by  FawcetL  But  a 
daim,  such  as  this,  founded  on  an  alleged  breach  of 
trust  to  be  established  by  a  suit  in  equity,  was-  not 
oipable  of  assignment ;  for  that  would  amount  to  cham- 
perty. There  was  no  privity  between  Shand  and  the 
new  partners,  and  they  could  not,  as  it  was  incumbent 
OB  op-^Iaintifis  to  do,  shew  they  had  a  common  in- 
terest in  the  subject  of  the  suit.  ^  Cholmondeley  v. 
Ohdom.  {a) 

The  SoUciior^General  in  reply. 


7%^  Lord  Chancellor.  From  the' importance  of  Bec^u 
the  question  in  point  of  amount,  and  also  from  the  cir- 
cmnstanoes  affecting,  to  a  certain  degree,  the  character 
of  individuals  concerned  in  the  transaction,  I  thought  it 
r^t,  before  I  finally  disposed  of  the  case,  to  look 
mimitely  into  the  evidence,  both  on  the  one  side  and  the 
other,  adduced  in  the  course  of  the  cause. 

The  &cts  of  the  case  were  these : — Messrs.  Hill  and 
Ca  were  the  lessees  of  mines  and  certain  iron  works  in 
WaleSj  called  the  Veiieg  iron  works.  They  underlet 
their  interest  to  Knight  and  Co.  for  a  long  term,  at  a 
rent  of  2600/.  a  year,  and  on  condition  that  the  pre* 
mises  should   be   kept  in  repair.     About  twenty-four 

years 
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1829.       years  of  that  term  remained  unexpired.     In  consequence 
1,    '~^       either  of  some  difference  amonff  themselves  or  of  some 

Fawcett  .  1    r>,         i.  •         J 

V,  mismanagement,   Messrs.  Knight  and  Co.  discontinued 

Whitehousb.  j|jg  works.  The  works  having  remained  unproductive 
for  a  period  of  five  years,  they  were  extremely  desirous 
to  get  rid  of  the  concern ;  so  much  so  that  they  had 
offered  the  sum  of  26,000/.  or  28,000/.  to  Messrs.  Hill 
and  Co.  on  condition  that  the  latter  would  accept  a  sur- 
render of  the  lease,  which  however  they  refused  to  do. 
Upon  this  refusal,  they  became  desirous,  if  possible, 
either  to  assign  the  lease  to  some  persons  of  respectabi- 
lity, who  were  competent  to  carry  on  the  works,  or  in 
some  shape  or  other  to  dispose  of  the  concern.  They  had 
purchased  freehold  property  contiguous  to  the  mines, 
and  of  importance  to  them  on  account  of  the  limestone 
it  contained.  They  were  willing,  according  to  the  evi- 
dence of  Mr.  Hancock,  on  condition  that  any  person 
would  accept  an  assignment  or  under-lease  of  the  mine, 
to  give  up  their  whole  interest  in  the  freehold  property ; 
and,  according  to  the  evidence  of  another  witness,  they 
were  willing,  also,  to  make  a  considerable  pecuniary 
sacrifice  in  addition  to  the  surrender  of  the  freehold  pro- 
perty. They  entered  into  a  communication  and  corres- 
pondence with  the  Defendant,  who  was  well  acquainted 
with  transactions  of  this  nature,  and  undertook  to  en- 
deavour to  procure  persons  of  respectability  and  character 
to  engage  with  him  in  this  concern.  On  behalf  of  Knight 
and  Co.  the  negociation  was  conducted  by  Mr.  Hancock^ 
one  of  the  partners.  In  the  month  of  October  1818,  Mr. 
Hancock  wrote  a  letter,  which  has  been  principally  relied 
upon  on  the  part  of  the  Defendant,  stating  the  terms  on 
which  Knight  and  Co.  were  disposed  to  part  with  the 
works.  Those  terms  were  to  be  an  assignment  of  the 
lease,  subject  to  the  existing  rents  and  covenants,  and  an 
absolute  gift  of  the  freehold  property.    Nothing  more  was 

stated 
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ttated  in  the  letter  uhich  was  addressed  to  Mr.  fVhitehousej  1 829. 
who  was  to  have  the  opportunity  of  using  it,  for  the  pur- 
pose of  inducing  other  persons  to  embark  with  him  in  the 
adventure.  In  addition,  however,  to  the  terms  men-  Whitbhoums. 
tioDed  in  that  letter,  probably  at  the  same  period,  though 
that  does  not  very  distinctly  appear — certainly  early  in 
the  progress  of  the  negociation  — a  particular  advantage 
was  stipulated  for  in  favour  of  Mr.  Whitehouse^  upon  the 
nature  of  which  a  great  deal  will  depend.  The  stipula- 
tioB  was,  that,  if  the  arrangement  should  be  ultimately 
completed,  and  if  Mr.  Whitehouse  should  succeed  in  pro- 
curing respectable  persons  to  join  him  in  the  under- 
taking. Knight  and  Co.  should  advance  to  him  the  sum 
of  12,000/L  without  interest,  half  of  which  was  to  become 
his  own  property  unconditionally  at  the  end  of  seven  or 
eight  years,  and  the  rest  of  it  was  to  become  his  absolute 
property  at  the  expiration  of  the  term,  provided  that 
op  to  that  period  they  had  been  indemnified  by  the 
partnership  against  the  clauses  in  the  lease  granted 
by  Hill  and  Co.  In  the  event  of  any  default,  the  re- 
payment was  to  be  secured  by  a  bond.  When  this 
arrangement  was  made  by  Mr.  Whitehouse^  he,  in  the 
first  instance,  communicated  the  proposed  terms  to 
Messrs.  Jeaconsj  who  refused,  however,  to  accept  them. 
Afterwards,  a  communication  was  made  to  Messrs. 
Finoeelt  and  Shandy  and  they  eventually  consented  to 
engage  in  the  concern  with  Mr.  Whitehouse,  Before 
they  finally  decided,  however,  Mr.  Shand  himself  went 
into  Wales  for  the  purpose  of  inspecting  the  works ;  and 
as  he  did  not  rely  entirely  on  his  own  judgment,  appli- 
cation was  made  to  a  friend  of  the  parties,  Mr.  Jones 
WiHinsanj  who  was  acquainted  with  business  of  that 
description,  to  accompany  Mr.  Shand  for  that  purpose.  ' 
After  having  carefully  inspected  the  premises,  Mr.  Wil^ 
timton  and  Mr.  Sfiand  returned  to  Mr.  Fawcett,  and  the 

repre- 
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1829.        representations  which  they  made  as  to  the  state  of  the 
J   '  ■         works,  and  the  nature  of  the  property  corresponded 
V.  with  the'  representations  of  Mr.  Whitehome.     Under 

RITBHOU8E;  ^jjgjg  circumstanccs,  Messrs.  Fawcett  and  Shand  deter^ 
mined  to  engage  in  the  undertaking.  Accordingly,  on 
the  SOtli  of  November  J  in  the  year  1818,  they  proceeded, 
with  the  view  of  concluding  the  agreement,  to  Birming* 
ham.  A  few  days  previous  to  that  time,  Mr.  Whitehouse 
had  instructed  Mr.  FelUmes^  who  was  his  own  private 
solicitor  as  well  as  his  solicitor  for  the  purpose  of  the 
partnership,  to  draw  up  the  agreement  relative  to  the 
stipulation  as  to  the  12,000/.  The  agreement  so  drawn 
entirely  got  rid  of  the  provision  with  respect  to  the  bond, 
and  converted  what  was  said  to  be  a  loan,  but  was  in 
fact  a  conditional  advance,  into  an  absolute  gift.  The 
agreement,  in  this  shape,  was  delivered  to  Mr,  White^ 
housCi  who,  on  the  day  before  the  meeting  at  Birmmg* 
hamj  employed  the  son  of  Mr.  Fellawes  to  copy  it^ 
stating,  as  his  reason  for  so  doing,  that  he  preferred 
employing  young  Mr.  Fellatoes  to  employing  a  clerk  of 
the  house,  because  he  wished  the  transaction  to  be  kept 
secret.  On  the  next  day  the  parties  met  by  appcHnt* 
ment  at  the  Royal  Hotel  at  Birmingham.  Previous  to . 
the  meeting  at  the  Royal  Hotels  a  meeting  was  held  at 
the  Swan  Imtj  not  of  the  partners  of  the  firm  of  Knight 
and  Co.,  but  of  the  other  parties.  Much  conversation 
took  place  on  that  occasion :  and  in  the  course  of  that 
conversation,  it  is  sworn  by  three  witnesses  who  were 
present,  that  Mr.  Whitehouse  stated  to  Messrs.  Fanceii 
and  Shandj  that  he  had  done  as  much  as  he  possibly 
could  for  them ;  and  that  Mr.  Fawcett  or  Mr.  Shand 
said  in  reply,  he  was  satisfied  Mr.  Whitehouse  had  done 
all  he  could  for  them,  and  that  they  wished  him  to  finish 
the  transaction,  for  they  were  wholly  ignorant  of  mining 
concerns.  They  afterwards  met  at  the  Royal  Hotel  for 
.  the  purpose  of  concluding  the  transaction.  Some  dif- 
ference 
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(ereoce  arose  with  respect  to  the  terms  of  the  agreement  1829.  . 
— as  Co  whether  it  should  be  an  assignment  or  an  under- 
lease ;  and  Mr.  Shand  and  Mr.  Fawcett  were  willing  so 
fiur  to  dqiart  fix)m  the  original  arrangement  as  to  agree  Whitbhooti. 
diat  it  should  be  an  underlease,  which  Mr.  Whitehotise 
at  first  objected  to ;  but  he  afterwards  acquiesced  in  the 
altemtioii.  As  soon  as  the  terms  of  this  agreement 
were  arranged,  the  Defendant  called  three  of  the  part- 
ners of  the  house  of  Knight  and  Co.  out  of  the  room,  for 
the  purpose  of  settling  with  them  the  te^ms  of  his  own 
private  agreement.  The  agreement,  as  drawn  by  Mr. 
Feilawesj  was  handed  to  them.  They  objected  to  it  as  a 
dqparture  from  their  original  intention,  which  was,  as  it 
was  stated,  that  the  12,000/i  should  be  a  loan,  whereas 
it  was  now  made  an  absolute  gift.  In  consequence  of 
the  demur,  some  further  negotiation  ensued  between  the 
Defendant  and  those  members  of  the  firm  of  Knight  and 
Co.  who  were  then  present  On  this  point,  the  repre- 
sentation made  by  Whitehouse  is  material.  He  said,  ^^  I 
hare  procored  you  persons  of  respectability  as  partnei's 
in  this  concern;  you  run  no  risk;  there  is  no  chance 
whatever  of  the  works  being  again  thrown  upon  your 
hands;  you  ought,  therefore,  to  release  me  from  the 
bond,  and  not  allow  it  to  hang  over  my  head."  They 
aoqnieaced  in  these  reasons.  The  stipulation  relative 
to  the  bond  was  omitted,  and  the  agreement  was  signed, 
with  some  alterations,  as  drawn  by  ^v.FeUames*  It 
was  then  delivered  into  the  hands  of  young  Mr.  FeU 
lQwe$9  in  order  that  he  might  get  it  stamped ;  and  at 
that  time  the  Defendant  stated  his  desire  that  he  would 
Agm  it  to  no  living  soul ;  and  he  at  the  same  time  re- 
presented, over  and  over  again  to  Mr.  FeUaweSj  that  he 
woold  not  sign  the  other  agreement  until  this  his  par- 
ticular  and  personal  agreement  had  been  previously 
esecated. 


Such 
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1829.  Sach  are  the  fact$  of  the  case ;  and  the  first  obsenr- 

'    '  ation  that  occurs  is.  that  in   this   transaction  Mr.  W. 

r AWCSTT  , 

V.  was  negotiating  for  himself  and  his  future  partners,  as 

WaiTKHovn.  ^^  agent  for  tfie  intended  partnership.     That  he  was 

acting  as  their  agent,  the  circumstances  of  the  trans- 
action show  beyond  the  possibility  of  doubt  It  is  sworn 
to  in  express  and  distinct  terms  by  Mr.  Hancock  and 
Mr.  Wilkinson^  and  it  is  evidenced  by  the  conversation 
already  referred  to,  which  passed  at  the  Sisan  Inn.  It 
is  said  on  the  other  side,  that  he  could  not  be  considered 
as  absolutely  the  agent  in  the  n^otiation,  but  that 
Messrs.  Famcett  and  Shand  acted  for  themselves  in  the 
manner  which  they  thought  most  calculated  to  promote 
their  own  interest.  Mr.  Shand  went  himself  to  inspect 
the  works,  and  he  employed  a  friend,  Mr.  Wilkinson^ 
for  the  purpose  of  accompanying  him  in  his  survey : 
they  did  not,  therefore,  absolutely  rely  on  the  represent- 
ations of  Mr.  Whitehotisej  but  chose  to  have  recourse  to 
an  agent  of  their  own,  in  order  to  ascertain  how  far 
his  statements  were  correct.  Undoubtedly,  that  is  the 
fact :  they  did  not  trust  implicitly  to  the  representations 
made  by  Mr.  Whitehouse  with  respect  to  the  property 
and  the  nature  of  the  works,  and  they  deemed  it  prudent 
to  apply  to  another  person  for  the  purpose  of  learning 
whether  those  representations  were  true.  But  Mr. 
Wilkinson  had  nothing  whatever  to  do  with  the  treaty ; 
the  treaty  was  exclusively  managed  by  Mr.  Whitehouse* 
It  is  said,  also,  that  at  the  meeting  at  which  the  trans- 
action was  finally  completed,  tlie  terms  originally  stipu- 
lated for  by  Mr.  Whiiehotise  were  departed  from,  —  and 
they  certainly  were  departed  from  in  one  particular,  in 
the  adoption  of  an  underlease  instead  of  an  assignment; 
and  in  that  alteration,  Messrs*  Shand  and  FawceU  un- 
questionably acted  for  themselves,  and  Mr.  Whitehouse 
acquiesced  in  it.  But  that  does  not  in  the  least  do 
away  with  the  effect  of  this,  that  in  all  the  arrange- 
ments 


CASES  IN  CHANCERY.  147 

mcnts  with  respect  to  the  pecuniary  terms  and  conditions,       ]  829. 
the  business  was  conducted  entirely  by  Mr.    Whiter    *_"- 
homef  acting  on  behalf  of  Messrs.  Fawcett  and  Shand»  «. 

I^.  therefore^  Mr.  Whitehouse  was  placed  in  the  situ- ^""*"®''*** 
atioD  of  being  the  agent  of  two  other  persons,  while  he 
was  acting  also  for  himself,  and  he  stipulated  for  a 
prirate  advantage  which  was  to  be  kept  secret,  and  in 
which  his  co-partners  were  not  to  share,  it  is  quite 
ioqxiasible  for  this  Court  to  sanction  such  a  trans- 
iciioD ;  and  the  question  therefore  resolves  itself  into 
this.  What  was  the  effect  of  the  private  stipulation, 
and  what  the  nature  of  the  private  advantage  ?  We 
are  not  to  be  misled  by  terms;  we  must  consider 
what  the  transaction  really  was.  It  is  said  this  was 
a  loan  of  12,000/.,  in  order  to  enable  Mr.  Whitehouse 
to  bring  his  capital  into  the  concern.  But  it  was 
oot  a  loan  properly  so  called  :  it  was  12,000/.  advanced 
without  interest,  and  to  be  repaid  only  in  a  certain 
event;  being,  in  effect,  a  gift  upon  condition,  liable  to 
be  defeated  if  the  covenants  in  the  other  and  principal 
agreement  were  not  duly  complied  with,  and  being  in- 
tended to  secure  the  due  performance  of  them.  That 
nch  was  the  nature  of  the  transaction,  is  evidenced  by 
the  subsequent  conduct  of  the  parties,  because  the 
moment  the  partners  were  known,  the  moment  it  was  seen 
that  no  risk  was  to  be  run,  that  representation  was  made 
by  Mr.  fVhitehouse  to  the  other  parties  :  —  "  You  are 
perfectly  secure ;  these  are  persons  of  responsibility  and 
^nyyr^Ar ;  there  is  no  danger  of  the  works  being  again 
thrown  on  your  hands,  and  therefore  there  is  no  reason 
why  thb  bond  should  be  allowed  to  hang  over  my 
bead;^  upon  which  they  consented  to  withdraw  the 
stipulation  relative  to  the  bond,  and  converted  that 
which  before  was  a  conditional  into  an  absolute  gift. 
But  whether  it  was  conditional  or  absolute  does  not 
vary  the  nature  or  substance  of  the  case.    If  it  was  a 

L  2  con- 
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1829.        conditional  gifl,  still  it  was  a  benefit  to  this  party,  wha 

V    '  was  one  of  tlie  three  individuals  who  entered  into  the 

Fawcett 

V.  partnership,  and  who  himself  negotiated  the  terms  of 

it.  It  is  impossible  for  this  Court  to  sanction  such  a 
proceeding :  when  three  persons  are  engaged  in  nego* 
tiating  a  partnership,  and  the  n^otiatioD  is  conducted 
by  one  as  the  agent  of  the  other  two,  he  should  not,  in 
my  opinion,  be  allowed  to  make  a  private  advantage  for 
himself.  That  he  felt  it  was  an  improper  proceeding 
is  proved  by  his  anxiety  to  keep  it  secret  from  his 
partners ;  and  it  was  not  till  after  a  considerable  time 
had  elapsed  that  it  came  to  light* 

It  appears  to  me,  therefore,  upon  these  grounds, 
that  the  decision  of  the  Vice-Chancellor  was  correct; 
and  that  as  to  two  thirds  of  the  sum  of  12,000/.  the 
Defendant  must  be  considered  a  trustee  for  the  part* 
nership. 

An  objection  was  taken  in  point  of  form,  that  Hunt 
and  the  other  new  partners  had  been  improperly  joined 
as  Plaintiffs  u])on  this  record.  When,  however,  the  situ- 
ation in  which  they  stood  is  considered,  that  will  appear 
to  have  been  perfectly  proper.  Mr.  Fawcett  and  Mr. 
Whitehouse  had  stipulated,  when  the  new  partners  were 
admitted,  that  they  should  come  into  the  concern 
entitled  to  all  the  advantages,  and  subject  to  all  the 
conditions,  of  the  original  partnership.  Whatever 
benefits  the  old  partners  had  enjoyed,  it  was  stipulated 
should  be  shared  in  by  the  new.  This  was  one  of  the 
original  benefits  of  the  concern ;  and  as  it  was  con-* 
ceived  that  that  was  not  expressed  with  sufficient  dis- 
tinctness, a  deed  was  afterwards  executed,  b/ which  it 
was  expressly  provided  that,  as  to  the  proportion  to 
which  he  was  entitled,  Mr.  Fawcett  should  be  a  trustee 
for  the  HmtSy  Kenrtckj  Priestleyy  and  himself.    I  think, 

therefore. 
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dierefore^   they  had   such  an   interest  as  rendered  it        18294 

proper  they  should  be  joined  as  Plaintiffs.  ^  ■■-  ""^ 

Fawcbtt 

Under  these  circumstances,  I  am  of  opinion  that  the  WHiTBHoa«< 
decree  of  the  Vice-Chancellor  ought  to   be  affirmed ; 
and  from  the  nature  of  the  transaction,  and  the  clearness 
of  the  evidence  establishing  its  character,  it  ought  to  be 
ifirmed  with  costs. 


(A)  Tlie  following  passage, 
taken  from  the  short^hand 
vriter's  note  of  the  Vice- 
Chancellor's  judgment  in  the 
preceding  case,  sums  up  the 
grcNinda  on  which  His  Honor 
retted  the  decree :  —  *'  It  ap- 
pearing upon  the  evidence 
that  WkUehouse  was  in  truth 
die  person  who  originated 
die  contract  with  Knight  and 
Co.  on  the  part  of  FatoceH 
and  Skandf  and  it  appearing 
abo  upon  the  evidence  he 
represented,  that  he  stood  on 
10  particular  a  footing  of 
connection  with  Knight  and 
Co.  that  he  could  have  ob- 
tained  better  terms  from 
them  than  any  stranger 
eoold;  and  that  he  further 
represented,  on  the  day 
when  the  agreement  between 
JCmight  and  Co.  and  Fatocettf 
Skandf  and  himself  was  sign- 
ed, that  he  had  obtained  the 
ka  terms  possible^  I  am  of 
opinion  upon  these  grounds, 
and  considering  the  situ- 
ation in  which  he  stood, 
that  he  was  not  at  liberty  to 
take  to  his  own  profit  any 
pvt  of  that    consideration 


which  Knight  and  Co.  were 
willing  to  pay  to  get  rid  of 
the  business,  but  that  he  was 
bound  to  obtain  the  best 
terms  possible  for  the  in- 
tended partnership,  consist- 
ing of  Fawcetty  Shandy  and 
himself,  and  that  all  he  did 
obtain  will  be  considered  as 
if  he  had  done  his  duty  and 
had  actually  received  the 
12,000/.  for  the  new  partner- 
ship, as  upon  every  equitable 
principle  he  was  bound  to 
do.  I  am  of  opinion,  there- 
fore, that  this  is  what  must 
be  called  in  a  court  of  equity 
a  fraud  on  the  part  of  the 
defendant.  It  was  in  fact 
selling  his  intended  partners 
for  12,000/.;  and  when  he 
received  the  money,  Fatocett 
became  entitled  to  one  third 
and  Shand  became  entitled 
to  another  third  of  it.  Shand 
is  now  entitled  to  his  iOOO/., 
and  Fatocett  having  commu- 
nicated his  interest  in  the 
former,  partnership  to  four 
other  persons,  they  with  him 
are  entitled  to  the  other 
4000/." 
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Fawcett 

V, 

Wbitehodib. 


(B)  HICHENS  V.  CONGREVE. 


This  was  a  suit  instituted 
by  certain  shareholders  in 
the  Arigna  Mining  Company, 
on  behalf  of  themselves  and 
all  other  shareholders,  ex- 
cept the  defendants,  against 
the  chairman  and  acting  di- 
rectors of  the  company,  and 
against  certain  other  persons 
professionally  connected  with 
it.  It  appeared  from  the 
statement  in  the  bill,  that  the 
company  originated  with  Sir 
WiUiam  Congreve  and  two 
persons  of  the  name  of 
ClarkCf  by  whose  exertions 
chiefly  it  was  organized ; 
that  it  was  established  for 
the  purpose  of  working  cer- 
tain mineral  property  in  /re- 
landf  represented  to  be  of 
great  value,  and  of  which  it 
was  proposed  that  the  com- 
pany should  purchase  a  lease ; 
and  that  Congreve  and  the 
Oarkes  having  been  appoint- 
ed to  confidential  and  re- 
sponsible situations  in  the  ma- 
nagement, took  upon  them- 
selves to  act  for  the  common 
Interests.  The  bill  alleged, 
that  in  that  capacity  they 
were  exclusively  concerned 
on  behalf  of  the  company  in 
negotiating  the  terms  of  the 
proposed  purchase ;  that  by 
a  series  of  underhand  con- 
trivances,    particularly    set 


forth,  they  had  succeeded 
in  charging  25,000^  to  the 
company  as  the  consideration 
paid  for  the  lease,  although 
they  had  in  fact  obtained  it 
from  one  Flattery^  the  owner, 
for  the  sum  of  10,000^.  only: 
and  that  the  15|000/*  making 
up  the  difference  had  been 
received  by  the  Clarkesp  and 
been  by  them  distributed 
in  various  proportions  as  a 
bonus  among  the  several  de- 
fendants. It  charged  that 
this  distribution  was  made 
under  such  circumstances 
that  all  the  defendants  must, 
or  at  least  on  due  inquiry 
might,  have  known  the  source 
from  which  the  funds  were 
derived;  that  as  the  appro- 
priation had  never  been  sanc- 
tioned by  the  rest  of  the 
shareholders,  but,  on  the  con- 
trary, had  been  studiously 
concealed  from  them,  it  was 
a  gross  fraud  upon  the  part- 
nership ;  and  that  the  defend- 
ants ought,  therefore,  in 
equity  to  be  regarded  as ' 
trustees  to  the  extent  of  the 
sums  they  had  received. 
And  it  prayed  they  might 
be  decreed  to  refund  what 
they  had  so  respectively  re- 
ceived, and  pay  it  in  to  the 
bankers  of  the  company  for. 
the  use  of  proprietors  at  large. 

To 
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To  tiiii  bfll  a  deroarrer  for 
want  of  equity  was  filed  by 
two  of  the  defendants,  not 
direct<H:i9  who  had  received 
funia,  ]Murt  of  the  15,0007.,  as 
a  boDus  for  their  services  in 
the  formation  of  the  com- 
paoj,  in  pursuance,  as  was 
dleged,  of  a  previous  stipu- 
lation»  and  with  a  knowledge 
of  the  manner  in  which  the 
Booey  was  obtained.  The 
Vice -Chancellor  over-ruled 
the  demurrer ;  and  his  order 
was  OQ  appeal  affirmed  by 
the  Lord  Chancellor  on  the 
3d  of  May  1828. 

The  answers  of  the  defend- 
ants Congreve  and  the  Clarkes 
set  up  in  defence  an  alleged 
intermediate  sale  made  to 
them  on  their  private  account, 
and  before  the  company  was 
in  existence,  for  the  sum  of 
10,000/.  They  insisted  that 
25,0001.,  the  price  charged 
to  the  (M>mpany,  was  no  more 
than  the  property  was  worth; 
that  as  the  original  purchase 
had  been  made  entirely  at 
their  own  personal  risk,  the 
additional  15,000/.  was  a  pro- 
fit to  which  they  were  fairly 
entitled  on  the  resale;  and 
diat  the  distribution  of  that 
som  was  the  result  of  a  sub- 
sequent arrangement  among 
themselTCSy  by  which  they 
intended  at  once  to  stimulate 
and  reward  the  exertions  of 
the  directors  for  the  success 
ofthe  new  undertaking.  They 


admitted,  that  in  the  convey-  1829. 
ance,  which  was  from  Flat'  ^  »v"— ' 
tery  directly  to  the  company,  ^^^cett 
no  notice  was  taken  of  their  Whitebousi. 
intermediate  contract,  and 
that  the  full  consideration  of 
25,000/.  was  expressed  to  be 
paid  to  him,  although  he  re- 
ceived the  sum  of  10,000/. 
only ;  but  this,  they  alleged, 
was  done  with  his  concur- 
rence, merely  to  simplify  the 
title,  and  without  any  inten- 
tion of  fraud  or  concealment, 
an  intention  which  they  posi- 
tively denied.  The  answer 
of  the  Clarkes  admitted  that 
cheques  to  the  amount  of 
25,000/.,  payable  to  Flattery 
or  bearer,  had  been  drawn  on 
the  company's  bankers,  and 
that  the  money  due  on  those 
cheques  had  been  received  by 
H.  Clarke,  who  had  paid  him 
10,000/.  in  cash  and  bank- 
notes. The  mode  in  which 
the  remaining  15,000/.  had 
been  appropriated  was  par- 
ticularly set  forth ;  and  it 
appeared  that  2041/.  had 
been  retained  by  H.  Clarke 
for  himself,  1047/.  had  been 
paid  to  his  brother  «/.  Clarke, 
3500/.  to  Sir  fV.  Congreve, 
and  that  the  residue,  after 
deducting  sundry  small  dis- 
bursements, had  been  appor- 
tioned in  sums  of  not  less 
than  1000/.  each  among  the 
other  defendants. 

On  the  22d  of  May  1828, 
a  motion  was  made  on  behalf 

of 
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1829.  of  the  plaintiffs^  that  the  de- 
^  ■■v"»^  fendantSy  Sir  IV,  Congreve  and 
Fawcbtt      ^g  ClarkeSf  might  be  ordered 

Whitehoos*.  ^  pay  into  Court  respect- 
ively such  sums  of  money, 
part  of  the  said  IS^OOO/m  ab 
appeared  by  their  answers 
to  be  then  in  their  hands. 

Mr.  Home,  Mr.  Sugden, 
Mr.  W.  Lee,  and  Mr.  Pern- 
berton,  for  the  motion. 


The  AUorney'General,  Mr. 
Pepyi,  and  Mr.  PhiUimore, 
for  t/.  and  i/.  Clarke. 

Mr.  Tcvw  and  Mr.  Lqfttu 
LotvndeSf  for   Sir    ^.  Con- 

The  Vice-Chancellor  made 
the  order. 
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1830.  the  action  for  10,000/.  and  405.  costs,  subject  to  the 
award  of  fV.  H,  Mauley  to  whom  all  matters  in  differ- 
ence between  the  parties  were  by  the  order  referred. 
On  the  26th  of  February  1828,  the  arbitrator  made  his 
award,  whereby  the  sum  found  due  to  the  Defendants 
was  reduced  to  4242/.,  and  judgment  as  of  Hilary  term 
1826  was  thereupon  entered  up  for  that  amount.  The 
plea  averred  that  all  the  accounts  and  mutual  claims 
existing  between  the  Defendants  and  the  bankrupt  in 
respect  of  the  dealings  and  transactions  as  to  which 
discovery  and  relief  were  sought  by  the  bill,  were 
properly  comprised  within  the  terms  of  the  reference, 
were  fully  and  fairly  brought  before  the  arbitrator,  and 
were  finally  adjudicated  and  determined  by  his  award.  ^ 

The  Defendants  appealed  from  the  judgment  of  the 
Vice-Chancellor  over-ruling  the  plea,  and  they  also  pre- 
sented a  petition  in  bankruptcy  (which  was  brought  on 
at  the  same  time),  praying  they  might  be  at  liberty  to 
prove  under  the  commission  for  the  amount  found  due 
to  them  by  the  award  and  judgment.  In  addition  to 
the  facts  set  forth  in  the  plea,  the  petition  stated  that,  at 
a  meeting  before  the  arbitrator  on  the  SOth  of  November 
1827,  one  Knight j  as  the  attorney  of  the  bankrupt,  ap- 
peared  and  contended  that  the  bankruptcy  of  Thompson 
annulled  the  submission,  and  that  the  ai'bitrator  ought 
not  to  proceed,  but  the  objection  was  over-ruled ;  that 
Knight  then  requested  that  the  proceedings  might  stand 
over  till  assignees  were  chosen,  that  he  might  procure  in- 
structions from  them,  which  was  agreed  to ;  that,  after 
the  choice  of  assignees,  several  further  meetings  were 
held  before  the  arbitrator,  all  of  which  Knight  atteQded; 

and 

*  The  averments  of  the  plea      case  before  the  Vice-Chancellor, 
are  more  fully  stated   by  Mr.      Z  SimAAZ. 
Simonsy  who  has  reported   the 
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Jan,  18. 


BURCH  V.  RICH. 


If  a  bill,  after 
being  filed,  is 
then  amended. 
It  is  irregular 
to  put  it  again 
upon  the  file 
without  a 
fresh  signature 
to  the  draft, 
although  the 
amendments 
have  only 
reduced  it  to 
the  shape  in 
which  it  was 
originally 
drawn  and 
signed  by 
counsel. 


TN  this  case  a  draft  of  the  bill  was  prepared  and 
signed  by  counsel.  It  was  afterwards  greatly  altered 
by  the  insertion  of  new  matter  introduced  by  the  soli- 
citor on  his  own  responsibility,  and  in  that  shape  it 
was  engrossed  and  put  upon  the  file.  To  the  bill  thus 
enlarged  a  demurrer  was  put  in;  whereupon  the  soIh 
citor  amended  the  draft,  by  striking  out  all  the  super- 
added matter  and  restoring  it  to  the  state  in  which  it 
was  originally  settled ;  and  then  without  having  it  re- 
signed by  counsel,  he  caused  it  again  to  be  engrossed 
and  filed. 

The  Soliciior-Generalj  and  Mr.  Girdlestone  jun.  now 
applied  to  have  the  amended  bill  taken  ofi^  the  file  for 
irregularity,  on  the  ground  that  it  had  never  received 
the  signature  of  counsel.  The  motion  had  been  pre- 
viously made  before  the  Vioe-Chancellor  and  refused. 


The  signature  adhibited  to  the  original  bill,  it  was 
argued,  was  Jiitichis  officio :  and  having  already  serv^ 
as  a  warrant  for  the  draft  as  remodelled  by  the  solicitor, 
it  could  not  perform  a  double  function  and  be  again 
used  to  sanction  the  bill  as  it  now  stood.     It  might  be 
true  that  the  draft   had   at  last  got  into  the  state  in 
which  it  was  originally  signed:  but  the  solicitor  had 
chosen,  most  unjustifiably,  to  take  advantage  of  the  sig- 
nature so  obtained,  in  order  to  load  the  record  with  a 
great  deal  of  objectionable  matter ;  and  he  was  not  to  be 
allowed  when  he  discovered  his  mistake  to  disavow  his 
own  act,  and  ascribe  the  signature  to  a  second  and 
totally  different  bill.     Such  a  practice  was  a  wanton 

trifling 
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1830.  amendments  being  mere  elisions,  and  it  was  admitted 
that  in  that  case  it  would  be  unnecessary  to  have  the 
draft  re-signed.  The  only  object  of  the  motion  was  to 
load  the  Plaintiff  with  a  vexatious  expense. 

The  Lord  Chancellor  was  of  opinion,  that,  as  the 
bill  at  first  put  upon  the  file  bore  the  signature  of 
counsel  appended  to  it,  such  signature  must  be  pre- 
sumed to  have  been  used  for  the  purpose  of  sanctioning 
that  bill :  but  the  rule  being,  that,  wherever  amendments 
are  introduced,  the  draft  ought  to  be  re-signed,  it  was, 
he  conceived,  irregular  in  the  Plaintiff,  after  having 
had  the  benefit  of  the  signature  for  one  bill,  to  attempt^ 
on  abandoning  his  original  case,  to  ascribe  it  to  a 
second.  The  amended  draft  ought  to  have  been  signed 
afresh. 

Motion  granted. 
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1830.  exposed  to  sale,  or  in  any  other  manner  disposed  of, 
any  linen,  cotton,  calico,  or  muslin  so  printed,  without 
the  consent  of  the  proprietor  or  proprietors  thereof 
first  had  and  obtained  in  writing,  signed  by  him  or  them 
respectively,  in  the  presence  of  two  or  more  credible 
witnesses,  knowing  tlie  same  to  be  so  printed  or  re- 
printed without  the  consent  of  the  proprietor  or  pro- 
prietors of  such  pattern,  then  every  such  proprietor  or 
proprietors  shall  and  may,  if  the  offence  be  committed 
in  Englandj  by  and  in  a  special  action  upon  the  case, 
to  be  brought  against  the  person  or  persons  so  offend* 
ing,  recover  such  damages  as  a  jury  on  the  trial  of  such 
action,  or  on  the  execution  of  a  writ  of  enquiry  thereon, 
shall  give  or  assess,  together  with  costs  of  suit,"  &c. 
This  act  was  at  first  temporary,  but  it  was  renewed  by  the 
!29G.  3.  r«19.,  and  finally  declared  perpetual  by  the 
34  G.  3.  c.  23.,  which,  reciting  that  the  first  act  had  by 
experience  been  found  to  be  beneficial,  re-enacts  its 
provisions,  and  extends  the  term  of  the  exclusive  privi- 
lege from  two  to  three  months. 

The  bill  stated  that  the  Plaintiffs  were  the  original 
inventors  and  the  owners  of  the  patterns  in  question, 
and  had  fully  complied  with  all  the  provisions  required 
by  the  statute  in  order  to  invest  them  with  the  right  of 
property.  The  Defendants  were  CoateSf  a  calico* 
printer  of  ManckesteTf  who  was  charged  with  having 
copied  and  pirated  the  patterns  shortly  after  their  pub* 
lication,— ^GAtc^,  who  was  Coate^^s  agent  and  consignee 
in  Londorij  and  who  it  was  alleged  had  been  concerned 
in  the  piracy,  and  had  received  and  sold  goods  printed 
according  to  the  pirated  patterns,  —  and  Leaf^  who  had 
purchased  from  Glover^  and  was  re-selling  large  quan- 
tities of  such  goods,  with  a  full  knowledge,  as  it  was 
charged,  that  they  had  been  copied  or  pirated  from  the 
Plaintiffs. 

The 
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even  at  law  it  has  seldom  or  never  been  enforced  (a) ;  a 
circumstance  which  of  itself  should  be  a  reason  for 
declining  to  interfere  now. 

Upon  the  sound  construction  of  the  calico-printers' 
act,  no  right  of  property  is  vested  in  the  inventor,  and 
if  so,  there  can  be  no  jurisdiction.  That  act  is  framed 
very  differently  from  the  analogous  statutes  on  which 
the  copyright  of  authors  and  engravers  (&)  is  founded; 
all  of  which,  in  distinct  terms,  confer  or  recognise  the 
property  independent  of  the  penalties  or  forfeitures 
given  to< protect  it:  they  first  create  the  exclusive  privi- 
lege ;  then,  in  a  separate  section,  they  declare  that  the 
pirated  books  and  engravings,  as  well  as  the  plates,  shall 
be  liable  to  be  seized  and  destroyed ;  and  finally  they 
declare  a  general  right  of  action  or  suit  in  the  pro- 
prietor against  the  pirate.  Here,  however,  there  is 
nothing  of  the  kind.  As  the  privilege,  whatever  be  its 
nature,  has  no  existence  at  common  law,  any  more  than 
ordinary  copyright  (c),  it  must  be  strictly  measured  by 
the  words  creating  it,  which  form  together  one  entire 
and  connected  clause,  and  bestow  on  the  inventor  one 
particular  species  of  right  and  no  other ;  that,  namely, 
of  proceeding  against  parties  infringing  by  a  special 
action  on  the  case.  As  to  the  Defendant  Ijeq/i  the 
statute  clearly  cannot  apply;  for  he  is  sought  to  be 
charged  simply  as  a  vendor  of  goods,  knowing  the 
patterns  to  be  pirated;  which  supposing  the  fact  of 
knowledge  could  ever  be  made  out,  would  not  be 
enough.     It  is  not  alleged  that  he  was  himself  guilty 

of 


(a)  But  see  Mackmurdo  v. 
Smiih,lT.R.Sl%. 

{b)  The  acts  relating  to  au- 
thors are  8  Ann.  c,  19.,  and 
54  G.  3.  c.  156.;  those  relating 


to  engravers  are  8  G,2,  c,  13., 
7  G»  5.  c.  38.,  and  11  G.  3,  c.  57. 
(c)  Miliar  v.  Taylor^  4  Burr, 
3303. 
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of  piracy  by  printing  or  reprinting  those  patternsi  18  SO. 
altboogh,  as  the  two  members  of  the  sentence  are  in  the 
coojuDCtiTe,  —  *^  if  any  person  shall  prmt  or  copy  such 
original  pattern,  or  shall  print  or  reprint,  or  cause  to  be 
reprinted,  any  such  pattern,  and  shall  publish,  sell,  &c., 
knowing  the  same  to  be  printed,  without  the  consent,"  &c^ 
—  the  two  circumstances  of  printing  or  reprinting  from 
an  original  pattern,  and  of  publication  with  knowledge, 
most  concur,  in  order  to  bring  him  within  the  scope  of 
the  enactment.  Against  the  other  Defendants  the 
statute  expressly  prescribes  a  particular  mode  of  obtain- 
ing relief  to  which  the  Plaintiffs  ought  to  have  resorted; 
and  that  by  implication  excludes  every  other.  Parry  y. 
Oaen  (a),  and  the  dictum  of  Sir  A,  Hart  in  1  Sim*  499. 

The  Lord  Chancellor  said  that  in  his  opinion  the 
jurisdiction  of  equity  was  not  excluded  by  the  operation 
of  this  clause. 

For  the  motion.  —  Upon  the  whole,  the  Plaintiffs 
should  be  left  to  bring  their  action,  and  if  they  fail,  as 
diey  must,  against  Leaf  upon  the  statute,  and  against 
the  others  upon  the  evidence,  their  title  to  come  here 
will  be  completely  negatived.  In  the  mean  time  the  in- 
junction should  be  dissolved ;  for  there  can  be  no  pre- 
tence of  long  enjoyment  and  possession  by  the  Plaintiffs ; 
and  the  evidence  as  to  originality  is  conflicting.  Hill 
T.  Thompson,  {b)  A  bare  inspection  will  satisfy  the 
Court  that  great  part,  if  not  the  whole,  of  the  designs  in 
these  supposed  original  patterns  is  as  old  as  the  manu- 
facture itself^  and  therefore  incapable  of  appropriation : 
OQ  that  ground  also  the  Plaintiffs  should  be  left  to  their 
legal  remedy.     Baily  v.  Taylor,  (c) 

[It 

(«)  S  Alk.  740.  {b)  3  Mer.  623.  (c)  1  Rui*.  ^  My,  13. 
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1830.  [It   was  then  agreed  that,  as   the  right  to  several 

-'  ^   ■  patterns  was  in  contest,  the  evidence  of  piracy  in  one 

9.  or  two  only  should  be  gone  into,  and  that  the  other 

CoATEB.  cases  should  follow  the  judgment  in  the  first 

The  Lord  Chancellor  observed,  that  as  this  was  a 
case  capable  of  inspection,  the  Court  would  exercise  a 
frimd  facie  judgment  upon  it  without  referring  the  ques- 
tion, as  was  usually  done,  to  the  Master. 

Some  of  the  patterns  were  accordingly  handed  up  to 
His  Lordship,  and  were  pronounced  to  be  very  much 
alike:  some  slight  differences  were  also  pointed  out. 
The  designs  were  extremely  minute,  and  consisted  of 
waving  or  dotted  lines,  with  a  leaf  upon  a  uniform 
ground.  The  answers  denied  that  they  were  new,  or 
invented  by  the  Plaintifl^.] 

The  SoUcitor-Generalf  Mr.  BurgCf  and  Mr.  Wrajj/,  for 
the  Plaintiffs. 

Admitting  that  there  is  a  conflict  of  evidence,  we  are 
ready  to  take  an  issue  on  the  point  of  novelty,  provided 
the  injunction  is  allowed  to  stand.  No  remedy  is  so 
easy  and  expeditious  in  a  case  of  this  kind  as  injunction. 
The  bill  may  be  filed  and  the  order  obtained  one 
morning,  and  you  may  come  the  next,  or  as  soon  as 
the  affidavits  are  prepared,  to  have  it  dissolved.  The 
objection  that  the  transitory  nature  of  the  right  renders 
it  an  improper  subject  for  equitable  jurisdiction,  ap- 
plies much  more  strongly  to  the  courts  of  law,  where 
the  delay  would  be  infinitely  greater,  and  the  remedy, 
when  obtained,  exceedmgly  imperfect,  being  retrospective 
only,  and  not,  like  the  remedy  here,  prospective  also. 
Our  object  is  not  so  much  to  recover  damages  for  the  loss 
we  may  have  sustained  by  the  piracy,  as  to  vindicate 
and  establish  our  right  in  future.     The  pirated  patterns 

are 
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are  very  numerous,  and  to  bring  actions  for  the  penalties  18S0. 
on  them  all  would  be  troublesome  and  expensive.  In 
proceeding  under  the  statute,  besides,  technical  difficulties 
might  occur,  which  would  render  the  resort  to  law  a  very 
hazardous  experiment  If  the  construction  contended 
for  be  correct,  we  should  certainly  be  nonsuited  in  an 
action  against  heaft  and  it  is  quite  possible  that  we 
might  fail  in  actions  under  the  statute  against  all  the 
three  Defendants,  and  yet,  as  having  the  undoubted 
right  of  property,  be  entitled  to  call  for  the  protection 
of  this  Court.  Oiir  title  to  relief  against  all  the  parties 
is  founded  upon  two  simple  facts  —  the  originality  of 
our  patterns  and  the  imitation  by  the  Defendants, — 
frets  which  can  only  be  properly  tried  by  issues  directed 
oat  of  Chancery.  For  these  reasons,  we  have  rather 
chosen  to  pass  by  our  common-law  remedy  and  come  at 
cmce  here.  If  we  have  a  property  in  the  patterns,  that 
course  was  unquestionably  open  to  us.  The  additional 
redress  by  a  special  action  on  the  case  cannot,  nor  was 
it  inteiMied  to  take  away  the  remedy  inherent  in  the 
right  of  property  which  we  claim :  we  can  be  no  worse 
off  than  if  the  statutory  relief  had  not  been  granted. 
Eqaity  frequently  interferes,  and  that  is  its  peculiar 
province,  to  recognise  and  protect  a  right  for  which  no 
action  is  maintainable  at  all ;  for  example,  in  waste. 

The  only  remaining  question  is  as  to  the  existence 
of  a  property  in  these  designs.  An  attempt  has  been 
made  to  argue  that  the  right  of  property  and  of  action 
are  in  the  statute  so  intimately  blended  as  to  be  in- 
capable of  subsisting  separately:  but  that  is  a  per- 
version of  the  act.  To  say  nothing  of  the  preamble, 
which  is  express,,  the  words  at  the  beginning  of  the 
enacting  part  are  as  strong  as  possible,  —  ^^  that  every 
person  who  shall  invent  patterns,  &c.  shall  have  the 
sole  right  of  printing  and  reprinting  the  same,''  which  is 
almost  in  terms  the  language  used  in  the  copyright  and 

engravers* 
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engravers'  acts;  and  they  have  always  been  admitted 
to  confer  a  property  in  the  works,  independent  of  the 
remedies  given  by  the  subsequent  provisions.  Beckford 
V.  Hood,  {a)  The  remedies  aiforded  by  those  acts  by 
means  of  forfeitures  and  penalties  can  make  no  possible 
difference  as  to  the  right  created  by  the  previous  section. 
Here  the  enactment  is  much  shorter,  being  all  com- 
pressed into  one  section,  but  it  consists  of  two  distinct 
and  easily  separable  clauses.  Under  the  first,  which 
confers  the  property,  the  inventors  may  come  here  to 
prevent  the  manufacture  of  any  goods  of  pirated  pat- 
terns, whether  they  are  sold  or  not,  within  the  statutable 
period;  whereas  under  the  second  there  must  be  a  pub- 
lication and  sale,  as  well  as  piracy,  in  order  to  found 
the  right  of  action.  And  yet  unless  there  is  protection 
against  both,  the  object  of  parliament  in  encouraging 
the  invention  would  be  in  a  great  degree  frustrated,  for 
otherwise  the  goods  might  be  got  ready  within  the  three 
months,  and  poured  into  the  market  the  moment  the 
period  had  elapsed.  * 

An 

(a)  7  T,  R.  620. 


1829. 

Injunction 
granted  gene- 
rally to  re- 
strain the  sale, 
both  before 
and  after  the 
term  limited 
by  thepatenty 
of  machines 
piratically 
manufactured 
while  the 
patent  was  in 
force. 


♦  CROSSLEY  V.  BEVERLEY. 
CROSSLEY  V.  DERBY  Gas  Light  Company. 


The  Plaintiff  was  the  as- 
signee of  a  patent  granted  in 
1815»  for  the  manufacture  of 
gas-meters  of  a  peculiar  con- 
struction, and  had  recently 
succeeded  in  establishing  his 
right  by  recovering  a  verdict 
at  law.  The  patent  was  to 
expire  in  the  course  of  a  few 
days. 

The  SolicUor'General  and 
Mr.  Cooper  moved  ex  partCf 


on  the  bill,  which  was  veri- 
fied by  affidavits  proving  the 
infringement,  that  the  De- 
fendants might  be  restrained 
from  selling  or  disposing  of 
any  of  the  gas-meters  in 
question  which  had  been  pi- 
ratically made  during  the  con- 
tinuance of  the  patent.  The 
Defendant,  it  was  suggested, 
had  a  large  stock  of  the  pi- 
rated articles  on  hand  ready 
to  be  thrown  into  the  market, 

as 
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An  injuDctioD  b  often  granted  independent  of  the 
right  to  an  account,  which  here  is  comparatively  a  mat^ 
ter  of  indifference:  and  although  the  legal  title  may 
appear  doubtful,  the  Court  will  continue  it,  when  once 
granted,  till  the  hearing,  wherever  the  mischief  arising 
from  infringement,  as  in  a  patent  like  the  present, 
would  be  irremediable.  University  of  Oxford  v.  Richard-- 
urn.  (a)  That  part  of  the  designs  of  these  patterns  has 
been  long  known  is  no  objection,  provided  the  rest  be 
original.    Ho^  v.  Kirly.  (&) 


Sr  Charles  tVethereU  in  reply. 


The  Lord  Chancellor,  after  reading  the  preamble 
of  the  27  G.  3.  c.  38.,  and  the  enacting  part  of  the  sta- 
tute, proceeded  as  follows :  —  It  does  not  appear  to  me 
that  the  provisions  by  which  a  remedy  is  given  by  the 
act,  for  infringement  of  the  right,  takes  away  the  jurisdic- 
tion of  this  Court  That  jurisdiction  is  in  my  opinion 
founded  on  the  first  part  of  the  clause,  which  gives  the 
right  of  property ;  and  which  I  consider  to  be  a  substan- 
tive and  independent  part  of  the  act  It  was  said  that 
the  Court  ought  not  to  interfere,  on  account  of  the  small 
value  of  the  property  in  litigation.  It  is  true,  that  as  to 
the  particniar  pieces  of  calico,  or  possibly  as  to  the  in- 
dividual pattern,  it  may  not  be  of  much  value.  But 
considering  this  as  a  general  question,  and  as  one 
afiecting  the  manu&cture,  the  subject  is  one  of  great 

value 


{a)  6  Vei.  689. 


{b)  8  Vet.%\S. 


9%  soon  as  the  monopoly  was 
at  an  end;  which  they  had 
no  right  to  do  to  the  detri- 
ment of  the  Plaintiff,  who 
had  the  exclusive  privilege 


of  manufacturing  them  dur- 
ing the  fourteen  years. 

The  Lord  Chancellor 
granted  the  injunction. 
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1880.       value  and  importance^  and  entitled  to  the  protection  of 
the  Court ;  and  there  is  no  reason,  why,  if  the  right  of 
«.  property  is  vioUted  by  piratical  imitation,  this  Court 

^^'"-       should  not  interfere. 

In  this  case  there  seem  to  be  two  questions,  first,  as  to 
there  being  a  piratical  imitation ;  and,  secondly,  as  to  the 
originality  of  the  pattern.  As  to  the  first,  I  entertain 
very  little,  if  any  doubt  It  appears  that,  after  the  original 
was  drawn  and  printed,  a  specimen  of  it  was  sent  to  Coates 
through  the  medium  of  Glover^  and  Coates^  after  he  had 
seen  this  specimen,  drew  the  pattern  which  is  supposed 
to  be  the  imitation.  That  pattern  has  been  produced  to 
the  Court,  and,  on  inspection  and  comparison  of  it  with 
the  other,  I  can  perceive  no  difference,  or  a  difference 
so  slight,  as  to  be  colourable  only.  Secondly,  as  to  the 
originality,  it  is  essentially  necessary  that  the  party 
applying  for  equitable  interposition  should  establish  the 
originality  of  the  pattern  in  a  court  of  law.  Here  it  is 
at  all  events  impossible  to  come  to  any  satisfactory  con- 
clusion upon  that  subject,  since,  from  the  difficulty  of 
lifting  the  evidence,  and  the  want  of  a  power  to  cross- 
examine  the  witnesses,  I  feel  myself  wholly  incom- 
petent to  pronounce  whether  this  is  or  is  not  an  original 
pattern.  The  only  remaining  question  is,  whether  that 
point  will  be  best  determined  by  an  action  or  an  issue  ? 
My  original  impression  was  in  favour  of  the  former ; 
but  in  this  case  it  becomes  an  important  consideration,  ' 
that,  from  the  language  of  the  statute,  the  question  can- 
not be  properly  tried  in  one  action.  An  action  cannot 
be  maintained  against  Coates,  Leaf,  and  GUrver.  To  try 
it  properly  there  must  have  been  at  least  two  actions : 
one  against  Coates  the  printer,  and  another  against  Leaf 
and  Glover  the  vendors  with  knowledge.  But  here 
the  question  of  originality  may  be  tried  in  the  shape  of 
an  issue,  giving  the  party  also  the  opportunity  if  he 

chooses, 
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and  thinks  it  worth  his  while,  of  trying  the 
question  of  piratical  imitation  in  a  second  issue.  In  the 
mean  time  I  shall  direct  the  injunction  to  be  dissolved, 
and  the  parties  to  keep  an  account  of  the  profits  of  their 
nles.  For  it  may  turn  out,  on  the  investigation  at  law, 
that  the  pattern  is  not  original ;  and  the  property  might 
be  destroyed  by  continuing  the  injunction  till  the  result 
of  the  trial.  As  to  the  other  cases,  I  think  I  ought  to  dis- 
pose of  them  in  the  same  way:  for  though  the  evidence 
in  one  of  them  is  certainly  stronger  against  the  claim  of 
sriginality ;  yet  as  there  was  no  opportunity  to  cross- 
examine  the  witnesses,  I  cannot  satisfactorily  decide, 
vithout  sending  the  question  to  law. 


LUSHINGTON  v.  SEWELL. 


Jan.  S9. 


JLf  G.  LEWIS,  by  his  will  bearing  date  the  5th  of  A  testator  by 

J.r£  •     _  ,  ^     -     1    11  1  .         11  will  gives  his 

June  1812,  gave  and  devised  all  his  real  and  per-  moiety  of  an 

sooal  estate  to  certain  trustees  upon  trust,  as  to  one  ?-^^  called 

'^  H.,  to  his  sis- 

'     r,  for  his  sister  Lady  Ijushington  for  her  separate  ter  and  her 
for  life^  and  after  her  decease,  for  all  the  children  of  "^^^^^^^ 
Lady  lAuhing^on  who  should  be  then  living,  as  tenants  by  a  codicil 
in  common,  and  their  heirs,  executors,  administrators,  ^^i^  to" gi?e 
and  assigns;  and  as  to  the  other  moiety,  he  gave  and  tiiem  the 
devised  the  same,  upon  similar  trusts,  for  his  sister  Mrs.  estate  if  he 
Skeddan  and  her  children.  ?I'*l^P.''^^*u 

It  at  his  death, 
charges  it  with 

The  testator  afterwards   executed  a  codicil  without  H"™  ^♦^ 

money  to 

date,  which,  after  making  some  observations  with  respect  legatees :  at 

the  date  of 
to  the  will  and 
codicil  he  was 

owner  of  only  one  moiety  of  H.y  but  before  his  death  he  acquired  the  other: 

AldKwgh  the  devise  fails  as  to  the  after-purchased  moiety,  the  cbaige  is  good  for 

the  whole  sun,  and  equity  will  make  no  apportionment. 

N 
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1830.       to  his  will  and  the  nature  and  amoant  of  his  property^ 
/-  ^  ~       and  the  best  mode  of  discharsinir  his  debts  and  leiracies« 

LlTSHTNOTON  ^      ^  o  ' 

V.  contained  this  passage:  **  It  is  my  intention  that  my 

SEwfXL.      estates  which  I  have  bequeathed  to  my  sisters  should 

not  be  divided  equally  between  them,  but  in  proportion 

to  the  number  of  their  children  at  the  Ume  of  my 

decease.'' 

Another  codicil,  bearing  date  the  1st  of  'November 
1815,  was  in  these  words:  ^*  To  prevent  disputes.  I 
leave  to  my  eldest  sister  Lady  iMshington  and  her  heirs 
my  estate  of  Cormoall  in  Jamaica^  and  to  my  youngest 
sister,  Mrs.  John  Sheddon  and  her  heirs,  I  leave  my  pro- 
perty  in  the  estate  of  Hordley  in  Jamaica,  the  numbers 
of  their  respective  children  nearly  equalising  the  value 
of  the  two  properties." 

A  third  codicil,  bearing  date  the  20th  oi  August  1816, 
gave  a  variety  of  directions  for  the  management  of  the 
testator's  West  India  property,  and  for  the  treatment  of 
the  negroes  belonging  to  it.  It  also  imposed  on  the 
devisees  of  the  Cornwall  estate  certain  conditions,  re- 
quiring them  to  reside  periodically  in  Jamaica*  It  then 
continued  as  follows :  —  *^  I  have  bequeathed  my  estate 
of  Cornwall  to  my  eldest  sister  and  to  her  children  after 
her  death.  If  no  one  of  these  persons  will  accept  it  on 
the  above  conditions,  or  neglect  to  fulfil  it  after  acoqit- 
ance,  then  I  declare  the  estate  to  be  forfeited  to  my 
youngest  sister  and  to  her  children  after  her  death, 
upon  the  same  conditions.  If  no  one  of  these  persons 
also  will  fulfil  this  condition,  then  I  declare  the  estate 
to  be  forfeited  to  that  one  of  my  next  heirs  who  shall 
be  willing  to  perform  it,  to  be  forfeited  by  him  or  her 
also  upon  non-performance.  I  bequeath  my  estate  of 
Hordley  to  my  youngest  sister,  and  to  her  children  after 
her  death,  upon  i^xactly  the  same  condition  of  passing 
three  months  in  Jamaica  once  in  evK^ry  three  years, 

which 


LuSHINOTON 
V, 
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#liich  I  have  above  imposed  respecting  Cornwall,    And        1830. 

if  DO  ooe  of  these  persons  performs  this  condition,  then 

I  dedare  Hbrdley  to  be  forfeited  to  my  eldest  sisteri 

and  to  her  children  after  her  death,  upon  the  same       Sewell. 

ooodkionst   and  if  those  conditions  are   not  fulfilled, 

theo  Honttey  (as  well  as  CortmaU)  shall  pass  to  my 

next  legjBl  heir  who  will  perform  them.     Whether  I 

possess  the  whole  or  only  the  half  of  Hordley  at  the 

ume  of  my  death,    I  declare  that  the   more  or  less 

shall  make  no  difference.     In  that  case  I  bequeath  the 

whole  of  Hordley  to  my  youngest  sister,  and  to  her 

childreD  after  her  death,  but  I  charge  it  with  15,000/. 

to  be  equally  divided  between  the  children  of  hiy  eldest 

sister,  to  which  purpose  one  half  of  the  clear  profits  of 

HordUy  shall  be  devoted  till  the  whole  15,000/.  shall 

iii?e  been  discharged/' 

At  the  time  when  these  several  instruments  were 
executed,  the  testator  was  the  owner  in  fee  of  the 
Cdnnoall  estate  in  Jamaica,  and  also  of  one  moiety  of 
die  Hordley  estate  in  the  same  island.  At  a  subsequent 
poiod,  in  the  month  of  October  1817}  he  entered  into  a 
cootract  for  the  purchase  of  the  other  moiety  of  the 
Hordlq  estate  at  the  price  of  32,000/. :  and  on  the  10th 
it  May  1818,  before  the  conveyance  of  that  moiety  had 
been  completed,  he  died,  leaving  his  sisters  Lady  Ijusk'- 
iMgfon  and  Mrs.  Sheddorij  his  co-heiresses  at  law,  the 
tinner  with  ten,  the  latter  with  five  children,  then 
fifing.    - 

The  &cts  of  the  case,  and  the  different  testamentary 
ptpers  of  Mr.  Lewis,  ore  stated  more  at  large  in  the 
feport  of  the  cause  on  farther  directions  before  Sir  j4. 
Harfj  then  yice-Chancellor.  (a)     The  will  of  the  5tli  of 

Jime 

(a)  I  i^iifi.  435, 

N  2 
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June  1812|  and  the  codicils  of  the  1st  of  Novetnber  18 15) 
and  of  the  20th  of  August  18 16,  had  been  declared  well 
proved  at  the  original  hearing.  Mrs.  Sheddon  died 
soon  after  the  institution  of  the  suit  The  decree  made 
upon  farther  directions  (among  other  things)  declared, 
that  the  moiety  of  the  Hordley^stSLle,  whereof  the  testator 
was  seised  at  the  time  of  making  his  last  codicil,  passed 
by  the  will  and  codicils  to  the  children  of  Mrs.  Skeddanf 
and  was  charged  with  the  sum  of  15,000^  for  the  benefit 
of  the  children  of  Lady  Lushington  living  at  the  testa- 
tor's decease;  and  that  the  freehold  of  the  moiety  of  the 
Hordley  estate,  purchased  by  the  testator  after  the  making 
of  his  last  codicil,  descended  to  his  sisters,  as  his 
heiresses  at  law.  * 


The  children  of  Mrs.  Sheddon  appealed  against  ao 
much  of  that  decree  as  charged  the  devised  moiety  of 
the  Hordley  estate  with  the  legacy  of  15,000/.  for  the 
children  of  Lady  Lushington. 

Mr. 


*  In  pronouncing  hif  judgment 
in  court,  the  question  as  to  the 
charge  of  the  15,000/.  on  Hord' 
iey,  though  raised  in  the  argu- 
ment (1  Sm>  464.)t  appears  to 
have  been  overlooked  by  His 
Honour.  But  he  referred  to  it 
particularly  in  the  written  judg- 
ment which  he  afterwards  sent 
over  from  Ireland^  and  in  con- 
formity with  which  the  decree 
was  drawn  up.  His  reference 
was  in  these  terms : — **  Mrs.  Shed" 
don  and  her  children  take  the 
moiety  of  the  Hordiey  estate 
which  the  testator  was  seised  of 
at  the  time  of  making  his  will. 
The  testator  contemplated  the 


acquisition  of  the  other  moiety. 
and  wjth  a  view  to  equalise  the 
sisters,  he  has  charged  the  sum 
of  15,000/.  on  his  Hordley  es- 
tate, whether  more  or  lets.  Thn 
will  can  have  no  operation  on 
the  moiety  subsequently  ac- 
quired, and  bis  original  moie^ 
must  bear  the  chaiga  I  miBt 
therefore  declare,  that  the  moiety 
of  the  Hordley  estate  which  the 
testator  devised  for  the  benefit 
of  his  rister  Mrs.  Sheddon^  and 
her  children,  now  belongs  to  the 
children  of  Mrs.  SkeddoHg  sub- 
ject to  the  payment  of  l5fiO0L 
to  the  children  of  Lady  Luikimg' 
ion:* 
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1830.       To  hold  that  it  subsists,  notwithstanding  they  take  one 
_       '  moiety  only,  would  utterly  defeat  the  testator's  declared 

LUSHINGTON  .  . 

V.  object,  and  be  extremely  unjust  to  the  appellants,  whose 

b»wELL.  beneficial  interest  under  their  uncle's  will  would  be 
thus  cut  down  from  45,000/.  to  15,000/.  for  the  benefit 
of  the  other  family.  The  language  of  the  codicil,  be- 
sides, does  not  fairly  warrant  that  construction.  Para- 
phrased, it  would  naturally  run  thus :  **  Whether  I 
possess  the  whole  or  the  half  of  Hordley  at  the  time 
of  my  death,  I  declare  that  the  more  or  the  less  shall 
make  no  difference ; "  —  in  other  words,  —  "  shall  make 
no  alteration  in  my  testamentary  disposition  of  it ;  in 
that  case  (that  is,  should  I  then  possess  the  whole] , 
I  give  it  (the  whole)  to  my  youngest  sister  and  her 
children;  but  I  charge  it  (meaning  again  the  whole,) 
with  15,000/.,"  &c.  Now,  at  his  death,  he  did  pos- 
sess the  whole ;  but  he  did  not,  and  -till  he  did  pos- 
sess it  he  could  not,  legally  devise  it  as  a  whole.  The 
clause  giving  and  charging  the  estate  forms  one  con- 
tinuous and  connected  sentence.  In  common  sense, 
therefore,  the  burden  was  inseparably  annexed  by  way 
of  condition  to  the  gift  vainly  attempted  to  be  made  of 
the  entirety;  and  as  that  gift  never  took  effect,  the 
condition  did  not  arise.  Supposing,  however,  that  the 
codicil  could  operate  at  all  as  a  devise,  (which  we  deny,) 
still  as  the  15,000/.  is  charged  upon  the  whole  not  of 
what  the  appellants  took,  but  of  what  the  testator  pro- 
fessed to  give,  and  as  they  can  at  any  rate  claim  but 
one  moiety,  the  charge  ought  in  equity  to  be  reduced  in 
the  same  proportion. 

Mr.  PembertoHj  Mr.  Lovatf  and  Mr.  Preston^  for  the 
respondents,  the  children  of  Lady  Lushington. 

All  these  arguments  were  urged  before  the  Vlce- 
Chancellor,  and  over-ruled.     It  is  a  mbtake  to  say  that 

the 
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wouM  have  had  a  right  to  put  them  to  their  election* 
TAellusson  v.  Woodford,  (a)  It  is  urged  that  the  testator 
creates  the  charge  only  in  the  event  of  the  S/ieddons 
taking  the  whole ;  in  other  words,  that  it  is  imposed  on  the 
whole  only,  and  not  also  on  any  and  every  part  That 
might  be  his  meaning;  but  he  has  not  so  expressed  him- 
self; and  it  is  perfecdy  settled  that  a  charge  does  not 
fail,  because  the  gift,  to  which  it  is  annexed,  has  partially 
failed ;  so  long  as  any  thing  remains  on  which  the  burden 
may  attach,  it  subsists;  and  in  such  a  cose  there  can 
be  no  apportionments  Sheddon  v.  Goodrich,  {b)  As  to 
what  the  testator  might  have  done  had  he  known  that 
the  after-purchased  moiety  would  not  pass,  it  is  idle 
to  speculate :  it  is  enough  that  he  has  not  contemplated 
that  circumstance,  and  made  no  provision  for  it*  The 
hardship  (if  that  could  be  regarded)  is  by  no  means 
so  great  as  is  supposed  ;  for  the  respondents  must  con- 
tribute out  of  their  share  of  the  personalty  one  half  of 
the  price  of  the  after-purchased  moiety.  Possibly  the 
younger  children  of  Mrs.  Sheddon  might  be  entided  to 
some  relief,  on  the  principle  of  election,  against  their 
eldest  brother  and  Lady  Lushingtofif  who  claim  by  de- 
scent the  undisposed  of  moiety;  but  that  question  has 
not  been  raised,  and  in  the  present  state  of  the  record  it 
cannot  be  regularly  discussed. 


The  Solicitor-Generalj  for  Lady  Lushington. 


Mr.  Home,  in  reply. 


(a)  I  Bwds  P.  C.  249,  affirm- 
ing the  judgment  of  the  Court 
below,  reported  in  13  Va.  209 
So  ilium.  Gilb.  E.R.IS. 

{fi)  8  Km.  481.  Buckeridgev. 
Ingram,  9  Fes.  jun.  652.  See 
also  Hooley  v.  Booth,  2  Vem.  S59. 
7>te  V.  Tytt,  1  Vern.  270.  Parker 
y.Lamb,  sB.P.C.li.  Tondin^ 


The 

ed.  Oke  v.  Heath,  1  Vet.  tea. 
135,  Holmes  v.  Ooodworth,  June 
1831,  before  Lord  Brougham  C. 
poU.  As  to  a  charge  on  stock 
legacies  which  partially  (ail  by 
ademption,  see  Humphreyg  ▼. 
Humphreys,  2  Cox,  184.  Browne 
V.  Groombridge,  4  Madd.  495. 
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I^NE  of  the  PUinufi  was  indebted  to  the 
^"^  in  the  sum  of  600(ML,  to  secure  the  repayment  of 
whicht  with  interesip  the  other  Plaintifi  joined  with  the 
principal  debtor  in  executing  a  bond  for  the  amoonl; 
and  at  the  same  time  stipulated  for  and  obtained  firom 
the  obligee  a  written  memorandum,  which  was  in  these 
terms:  —  ^  ISth  Jpril  18S6.  Mr.  B.Nortm  and  Mr. 
W.  Sortmu  Gentlemen*  If  the  interest  on  the  mon^, 
saY  fiOOOJL*  be  negolariy  paid,  it  is  not  my  intention  to 
call  in  the  amount  for  ibur  years  fixHn  this  day.  I  am^ 
&C.  JUn  Wood."^ 

The  obligee  baring  commenced  an  action  on  the 
bond,  the  bill  was  filed  to  have  the  benefit  of  the  under- 
takic^  and  to  stay  the  proceedings  at  law.  The  answer 
statetl,  that  the  Plaintil^  ir.AVfon,  had  paid  to  the 
IVfimdant  the  felbwii^  sams  in  respect  of  the  interest 
of  the  said  6000JL  —on  the  15th  of  October  1826,  the 
ihc  sum  of  ISO!.— on  the  17th  of  .^raT  1827,  the  sum  of 
15iV«— on  the  16th  of  Od!o&arlS27,  the  sum  of  15(». — 
ivn  thelSthof4prJllSi8,tIiesamof  ISOil— andonthe 
Uth  of  Odobar  1828,  the  sum  of  liOL;  and  that  the 
rUintiflr  had  in  manner  albiesmd  paid  to  the  Defendant 
the  interest  of  the  whole  of  the  sun  of  GOOOil,  down  to 
the  15th  of  (ktcbar  182S,  which  w»  adimned  to  be  the 
last  half  yeariy  day  of  ptymeoi:  fawt  the  Drfrndant 
denied  that  sach  interest  was  in  aU  iniimgn  rcgdariy 
P^id,  inasmuch  as  the  same  was  pvpabk  on  dv  I5lh  of 
-f/riV  and  the  15ih  of  Ckftikr  ineaoh  leor;  wWeBs,tn 
one  of  the  cases  abov«  mcntiowMJ  it  wff  wt  paid  till 

the 
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1830.       to  their  legal  remedies.    The  acceptance  of  the  interest^ 

*-.  '  which  was  a  debt  due  independent  of  the  memorandum^ 

Norton  *^ 

V.  could  be  no  waiver. 

Wood. 

The  Lord  Chancellor. 

The  question,  whether  payment  of  interest  tendered 
after  it  is  due,  and  accepted  by  the  creditor,  is  or  is 
not  a  regular  payment,  is  one  which  at  law  would  be 
left  to  the  jury.  As  to  the  construction  to  be  put 
upon  the  memorandum,  I  agree  with  the  opinion  of  the 
Vice-Chancellor;  and  then,  the  only  remaining  question 
will  be,  whether  this  amounts  to  a  regular  payment  of 
the  interest.  Upon  that  point  I  feel  myself  bound  to 
express  a  difierent  opinion  from  that  entertained  by  His 
Honor.  I  think,  if  money  is  tendered  after  the  period 
when  it  became  due,  and  the  person  to  whom  it  has 
been  paid  does  not  see  fit  to  refuse  it,  it  is  a  waiver  of 
the  objection ;  it  must  be  taken  as  a  regular  payment,  if 
the  person  receives  it  the  day  after  without  making  any 
objection.  The  order  of  the  Vice- Chancellor  must  be 
discharged ;  but  if  any  interest  has  since  become  due^  it 
is  competent  to  the  Defendant  to  move  to  dissolve  the 
injunction. 
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sum  or  sums  of  money  should  be  paid  by  way  of  recom- 
pence,  either  for  damage  which  should  before  that  time 
have  been  sustained,  or  for  the  future  temporary  or 
perpetual  continuance  of  damage,  the  cause  or  occasion 
of  which  should  have  been  only  in  part  obviated,  re- 
paired,  or  remedied.  A  subsequent  clause  enacted,  that 
the  company  should,  at  their  own  costs  and  charges, 
make,  or  cause  to  be  made,  such  arches,  tunnels,  cul- 
verts, drains,  or  other  passages,  over,  under,  or  by  the 
side  of  the  railways  or  tramroads,  and  the  fences  on  the 
sides  thereof,  and  of  such  depth,  breadth,  and  dimen- 
sions, as  should  be  sufficient  at  all  times  to  convey  the 
water  clear  from  the  lands  adjoining  or  lying  near  to 
the  said  railways  or  tramroads,  without  obstructing  or 
impeding  the  same,  to  the  prejudice  of  any  of  the  said 
lands  or  grounds. 


The  bill  was  filed  against  the  company  by  the  owner 
of  a  water  corn-mill,  and  of  a  mill-race,  by  which  water 
was  conveyed  from  a  neighbouring  brook.  It  stated 
that  the  intended  railway  was  to  pass  over  this  mill-race ; 
that,  in  pursuance  of  such  intention,  the  company  were 
about  to  build  a  bridge  over  the  mill-race^  as  a  found- 
ation for  a  large  and  heavy  embankment,  on  which  the 
railway  was  to  be  constructed;  that  the  proposed  di- 
mensions of  the  bridge  were  insufficient  for  the  effisctual 
support  of  the  embankment  and  the  railway,  and  too 
small  to  secure  at  all  times  the  free  passage  of  the 
water ;  and  that  the  intended  works,  if  executed  in  the 
manner  then  contemplated,  would  greatly  injure  the 
Plaintiff''s  milL  Part  of  the  relief  prayed  was,  that  the 
company  might  be  restrained  from  building  over  the 
mill-race  any  bridge  of  the  dimensions,  size,  and  con- 
struction thereinbefore  specified,  or  any  other  bridge^ 
unless  the  same  should  be  of  such  dimensions  and 
strength  as  would  efi*ectually  support  the  embankment 

and 


CASES  IN  CHANCERY. 


183 


and  nilway,  permit  the  water  to  pass  to  and  from  the 
mill  as  freely  and  uninterruptedly  as  theretofore,  and 
leave  to  the  Plaintiff  the  benefit  of  the  several  ways  and 
then  enjoyed   by  him   on   the   banks  of  the 


The  Plaintiff  moved  for  an  injunction:  and,  after 
tome  discussion,  an  order  was  made  by  consent,  refer- 
ring it  to  an  engineer  to  report,  whether  the  mill  would 
iostaifiy  in  respect  to  the  flooding  and  supply  of  water, 
any  and  what  injury  from  the  execution  of  the  proposed 
works;  and  the  company  were  to  be  at  liberty,  in  the 
mean  time,  to  proceed  in  the  erection  of  their  bridges, 
andertaking  to  abide  by  any  further  order  of  the  Court 
req)ecting  them. 

The  engineer  reported,  that  the  mill  would  sustain 
iojory  as  well  from  the  retardation  of  the  stream  in  pass- 
ing through  an  arch  of  the  figure  and  dimensions  of  the 
proposed  to  be  left  for  the  mill-race  under  the 
embankment,  as  from  occasional  obstructions 
of  the  archway  during  winter  by  the  accumulation  of 
ice  and  wreck,  which  it  would  be  extremely  difficult,  if 
■ol  whc^y  impossible,  for  the  miller  to  remove;  and 
ihai^  in  order  to  secure  to  the  Plaintiff  the  same  enjoy- 
flKBtof  tibe  working  power  of  his  mill  as  he  would  have 
had  if  the  Clarence  Railway  had  not  been  constructed, 
dbe  ardi  over  the  mill-race  ought  to  be  of  certain  dimen- 
tlierein  specified* 


The  Defendants  now  moved  that  the  report  of  the 
engineer  might  be  rescinded,  or  not  confirmed ;  that 
thqr  might  be  discharged  from  their  undertaking ;  and 
diat  diqr  might  be  allowed  to  proceed  generally  with 
tlwir  works. 
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Mr.  Bickersteth  and  Mr.  John  Wilson^  contrd. 

In  support  of  the  motion,  it  was  contended,  that  the 
conclusion,  to  which  the  engineer  had  come,  was  con- 
trary to  the  evidence,  and  that  the  proposed  works 
would  not  inflict  any  injury  on  the  PlaintiiT.  But  ad- 
mitting that  some  injury  might  ensue,  the  Court  had 
no  jurisdiction.  The  act  of  parliament  had  pointed  out 
the  only  remedy  to  which  the  Plaintiff  was  entitled ;  it 
had  given  him  a  right  to  compensation,  and  had  fixed  the 
mode  in  which  the  amount  of  compensation  was  to  be 
ascertained.  He  might  claim  that  compensation,  but  he 
could  not  call  upon  the  Court  to  prevent  the  company 
from  exercising  the  powers  which  the  act  of  parliament 
had  conferred  on  them.  The  case  would  be  different,  if 
the  company  were  proposing  to  do  what  the  act  of  par- 
liament did  not  authorize ;  but  there  was  no  suggestion 
to  that  effect :  it  was  not  even  hinted  that  they  were  ex- 
ceeding their  powers.  The  complaint  was  merely,  that, 
in  doing  what  the  act  empowered  them  to  do,  they  were 
about  to  inflict  injury  on  the  Plaintiff's  property. 

On  the  other  hand,  it  was  argued  on  behalf  of  the 
Plaintiff,  that  the  right  to  compensation,  given  by  the 
act  of  parliament,  did  not  exclude  the  regulating  and 
restraining  jurisdiction  of  the  Court ;  and  that  nothing 
would  be  more  pernicious  than  to  hold,  that  the  large 
and  ample  powers,  conferred  by  such  acts  of  parliament, 
were  not  subject  to  any  control.  The  company  were 
not  to  be  prevented  from  doing  any  thing  which  was 
necessary  to  the  due  prosecution  of  their  undertaking; 
but,  on  the  other  hand,  they  were  not  to  prosecute  it  in 
such  a  manner  as,  to  do  unnecessary  injury  to  others. 
They  had  a  right  to  build  a  bridge  over  the  mill-race; 

but 
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bat  a  bridge  of  the  dimensions  which  they  proposed  to 
erect  would  lessen  the  working  power  of  the  mill,  while 
a  bridge  of  somewhat  larger  dimensions  would  leave  it 
nnimpaired.  Why,  then,  were  they  to  be  permitted  to 
exercise  their  powers  in  such  a  manner  as  would  be 
iDJurious  to  the  owner  of  the  mill,  when,  by  incurring  a 
litde  more  expense,  they  might  accomplish  tlieir  object 
without  damage  to  any  one  ? 


18S0. 

Coats 

The 

Clarenck 

Railway 

Cooopaiij. 


The  Lord  Chancex^lor  was  of  opinion  that,  in  such 
a  case,  the  Court  ought  to  interfere  to  protect  the  Plain- 
tiff; and  be  awarded  an  injunction,  by  which  the  com- 
pany were  restrained  from  making  over  the  mill-race 
any  arch  of  less  dimensions  than  the  arch  recommended 
b^  the  engineer's  report. 

Reg.  Lib.  1«29.  A.  1827- 


GREENWOOD  w.  TAYLOR. 


TN  this  suit,  which  was  instituted  for  the  administration 
of  Uie  estate  of  the  deceased  mortgagor,  the  mortgagee 


a  petition  praying  that  he  might  be  permitted 
tD  prove  in  the  cause  for  the  full  amount  of  the  mort- 
fpgt  debt,  and  that  the  mortgaged  estate,  which  was 
aDq;ed  to  be  insufficient  to  pay  the  debt,  might  be  sold, 
and  the  produce  paid  to  him,  and  that  to  the  extent  of 
the  defidoKy  he  might  receive  payment  from  the  proof 
in  the  cause  pari  passu  with  the  other  specialty  creditors. 


be  could  prove  only  for  so  much  of  his  debt  as  might  remain 
prodoce  of  the  mortgaged  ettate. 


Rolls. 
Jamtaty  28. 

A  mortgagee 
petitioned  for 
the  sale  of  his 
security,  and 
to  be  per^ 
mittea  to 
prove  the  full 
amount  of  his 
debt  in  a  suit 
for  the  ad- 
minbtration 
of  the  assets 
of  the  de- 
ceased mort- 
gagor: Held, 
unpaid  by  the 


o 


Mr. 
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V, 
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Mr.  Swansiouj  for  the  petition. 

The  mortgagee  has  a  right  to  avail  himself,  concur- 
rently, of  all  the  remedies  which  belong  to  him,  either 
in  respect  of  his  specific  lien  on  the  estate,  or  as  a 
general  creditor  of  the  mortgagor  by  virtue  of  the  cove- 
nant for  the  payment  of  the  mortgage  money.  In 
availing  himself  of  the  benefit  of  the  covenant,  he  is  not 
bound  to  relinquish  any  part  of  the  benefit  arising  from 
his  real  security.  The  petitioner,  in  this  case,  is  un- 
questionably a  specialty  creditor  of  the  testator :  what  is 
there  to  prevent  him  from  proving  under  the  decree  the 
whole  amount  of  his  demand,  in  the  same  manner  as  he 
might  have  sued  the  testator,  if  alive,  and  taken  out 
execution  against  him  for  the  whole  amount?  If  his 
mortgage  is  satisfied  by  what  he  receives  under  the 
decree,  the  representatives  of  the  mortgagor  will  be 
entitled  to  have  the  estate  reconveyed ;  if  it  is  not  satis- 
fied, the  petitioner  will  still  be  mortgagee  pro  tanto^ 
and  if  none  of  the  parties  interested  think  it  worth 
while  to  redeem,  he  would  have  a  right  to  foreclose. 
But  he  does  not  insist  on  that  strict  right :  he  is  willing 
that  the  estate  should  be  sold,  and  he  offers  that  it 
should  be  treated,  subject  to  his  lien,  as  a  part  of  the 
general  assets  of  the  testator. 

It  is  true  that,  in  bankruptcy,  the  mortgagee  does 
not  prove  till  after  the  mortgaged  estate  has  been  soId» 
and  that  his  proof  is  only  for  the  deficiency.  But  that 
rule  depends  on  principles  peculiar  to  the  jurisdiction  in 
bankruptcy.  The  great  object  in  bankruptcy  has  uni- 
formly been  to  place  all  who  seek  the  benefit  of  the 
commission  on  a  footing  of  equality :  and  in  furtherance 
of  that  object,  though  the  creditor,  who  has  a  security^ 
need  not  come  in  under  the  commission,  yet,  if  he 
wishes  to  prove  his  whole  demand,  he  must  relinquish 

his 
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hb  security  for  the  general  benefit  of  the  creditors. 
That  rule  never  has  been  and  canpot  be  extended  be- 
yond bankruptcy ;  if  it  were  applied  to  the  present  case, 
it  might  in  like  manner  be  contended,  that,  because 
under  a  commission  specialty  creditors  and  simple  con- 
tract creditors  share  alike,  they  ought,  therefore,  to  be 
placed  on  the  same  footing,  whenever  assets  are  ad- 
■unistered  in  this  Court. 
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Gbsenwooo 

9. 

Taylor. 


Mr.  Titmey  and  Mr.  Stuart j  contra. 


The  Master  of  the  Rolls. 

The  rale  in  bankruptcy  must  be  applied  here ;  and 
the  mortgagee  cannot  be  permitted  to  prove  for  the  full 
amoant  of  his  debt,  but  only  for  so  much  as  the  mort- 
giged  estate  will  not  extend  to  pay.  This  rule  is  not 
Snmded,  as  has  been  argued,  upon  the  peculiar  juris- 
fiction  in  bankruptcy,  but  rests  upon  the  general  prin- 
dples  of  a  court  of  equity  in  the  administration  of 
assets.  The  mortgagee,  who  has  two  funds,  as  against 
the  other  specialty  creditors,  who  have  but  one  fund, 
must  resort  first  to  the  mortgage  security,  and  can 
daim  against  the  common  fund  only  what  the  mort- 
gaged estate  is  deficient  to  pay.  {a) 


(«)    See    Tooke   v.   Hartley^ 

J^r.HiO^a  Dick.  SSI.    Wise- 
MM  ▼.  Carbtmell^  I  E.  Ab.  31S. 


Ab  to  the  practice  in  bankruptcy. 
Ex  parte  SmUh,  2  Rote^  63.  and 
the  cases  there  cited. 


OS 
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Rolls. 
January  98. 

A  feme  covert 
having  an  in- 
terest for  life 
to  her  separate 
use,  and  a 
power  of  ap- 
pointment of 
the  fund  by 
deedy  to  take 
effect  after  her 
death^assigned 
her  life  in- 
terest, and 
appcnnted  the 
fund  after  her 
death,  to  Xxus* 
teesyupon 
trusty  to  invest 
the  ftmd  in 
the  immediate 
purchase  of  an 
annuity  for 
her  life.    The 
Court  ordered 
a  transfer  of 
the  fund  to 
the  new  trus- 
tees accord" 
iogly. 


LYNN  V.  ASHTON. 

TIY  a  settlement  dated  in  17979  and  made  in  con- 
"^^  temptation  of  the  marriage  of  Mr.  and  Mrs.  Lynuj 
a  fund,  amounting  to  about  1400/.  three  per  cent,  con- 
sols, was  vested  in  trustees  on  trust,  after  the  marriage, 
to  pay  the  dividends  to  Mrs.  Lynn  for  her  separate  use 
during  her  life,  and  after  her  death,  to  transfer  the  fund 
to  such  person  or  persons  as  she  should  by  any  deed  or 
writing  appoint ;  with  limitations  over,  in  default  of  ap- 
pointment, to  her  children,  and  if  there  were  no  children, 
to  her  next  of  kin.  In  1827,  she,  by  a  deed  to  which 
her  husband  was  a  party,  assigned  her  life  interest  to 
two  trustees,  and  by  the  same  instrument  appointed  the 
capital  of  the  fund  after  her  death  to  the  same  trustees, 
upon  trust  that  they  should  immediately,  with  all  con- 
venient speed,  apply  1200/.  stock,  part  of  the  fund,  in  the 
purchase  of  an  annuity  for  the  lives  of  her  and  her 
husband,  and  the  life  of  the  survivor,  and  that  they 
should  stand  possessed  of  the  residue  of  the  stock  upon 
the  trusts  therein  mentioned. 


One  of  the  trustees,  in  whose  name  the  fund  stood, 
declined  to  transfer  the  stock  to  the  new  trustees  without 
the  direction  of  a  court  of  equity ;  and  the  present  bill 
was  filed  to  compel  him  to  concur  in  such  transfer. 


Mr.  Pemberton  and  Mr.  Purvis^  for  the  Plaintiff. 


use 


As  this  lady's  life  interest  is  settled  to  her  separate 
she  is,  with  respect  to  it,  a  feme  sole,  and  has  a 


disposing  power  over  it :  therefore,  that  life  interest  is 
well  vested  in  the  trustees  to  whom  it  has  been  assigned; 

Sturgis 
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18S0.  adopted  here.  The  Defendants  can  never  be  trustees 
for  any  person,  except  the  persons  named  in  the  deed  of 
assignment  and  appointment  which  the  lady  has  exe- 
cuted. This  Court  has  frequently  given  effect  to  in- 
struments by  which  a  wife  has  assigned  to  her  husband 
property  settled  to  her  separate  use :  yet  nothing  could 
be  more  opposed  to  the  purview  of  such  settlements, 
than  that  the  wife's  interest  should  become  the  hus- 
band's. 

The  Master  of  the  Rolls,  after  some  hesitation, 
made  the  order;  considering  that,  by  the  union  of  the 
life  estate  with  the  remainder,  there  was  no  scintilla  of 
interest  left  in  any  other  person. 
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PRITCHARD  V.  DRAPER.  '^'o- 

Rolls. 
January  S8. 

^■^HE  Plaintiff  Pn/rAflrrd  and  the  Defendant  Draper ^  l.  C. 
being  in  partnership  as  solicitors  and  attorneys,  i83i. 
were  employed  by  Sir  Thomas  M.  Wilson  in  that  capa-  "^^^  ^*  ^' 
city,   and   also  as  receivers  of  the  rents  of  his  estates.  Declarationg 
The  partnei"ship  was  dissolved  in  October  1817.     From  as  to  the  pay- 
that  time  until  September  1820,  Draper  was  the  solicitor  ii»ent,8ub- 

^                               .                .  sequently  to 

of  Sir  Thomas  Wilson^  and  the  receiver  of  his  rents ;  and  a  dissolu- 
of  that  fact  Pritchard  was  well  aware.  In  July  1818,  Dra-  ^^*^^f^^ 
per  transmitted  to  Sir  Thomas  Wilson  a  bill  of  costs  due  partnership, 
from  him  to  the  partnership;  and  the  balance  against  against  the 

Wilson  on  that  bill,  after  giving  him  credit  for  various  ^^^^  partner. 

,      ^      .  .      n^.  One  of  the 

payments,  amounted  to  442/.     On  the  17th  of  February  two  partners, 

1821,  Pritchard  gave  notice  to  Sir  Thomas  Wilson  not  to  g^i^^^iJ^^^f^he 

pay  Draper  the  balance  of  the  bills  due  to  the  late  part-  partnership, 

nership.      On  the  22d  of  the  same   month  Draper  en-  ^^^^^ 

lered  into  a  written  agreement  with  Pritchard^  by  which,  debtor  to  the 

after  reciting  that  750/.  was  due  to  Pritchard  in  respect  Snd  retained 

of  the  partnership  transactions,    he.   Draper,    eniraffed  out  of  them 

i_  r    i_  i_     1. .     1        f        ,    ^*»e  amount  of 

to  secure  the  repayment  or  that  sum  by  his  bond,  and  the  debt;  and 

by  an  assignment  of  all  the  outstanding  partnership  v®  "ri^t^^** 
debts;  and,  immediately  afterwards,  notice  of  this  agree-  anunderstand- 
ment  was  served  on  Sir  Thomas  Wilson.  d*  btoi^should 

ha?e  credit  for 
The  suit  was  instituted  in  May  1821,  by  Pritchard  ^cteined^and 

against  Draper  and  Sir  Thomas  M.  Wilson^  for  the  purpose  ^^^^  he  con- 

-.  sidered  the 
oi  debt  to  have 
been  satisfied 
b?  these  monies;  but  no  account  had  been  settled  between  him  and  the  debtor: 
Held,  that,  as  against  the  other  partner,  the  debt  to  the  partnership  was  not  to  be 
considered  as  satisfied. 

In  a  suit  instituted  by  a  solicitor  for  payment  of  costs  due  to  him  firom  a  client, 
it  appeared  by  the  answer,  that  he  had  not  delivered  a  signed  bill  conformably  to 
the  act  of  |>ariiament :  a  bill  duly  signed  was  subsequently  delivered,  and  that  fact 
was  put  in  issue  by  a  supplemental  bill :  Semhle,  the  defect  in  the  title  of  the  pUdn- 
^  as  it  stood  at  the  institution  of  the  suit,  was  not  cured :    . 

Bat  Hdd,  that  the  objection,  not  having  been  urged  at  the  original  heariD^  could 
Dot  be  taken  at  the  hearing  on  further  directions. 

O  4 
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of  having  an  account  taken  of  what  was  due  from  Sir 
Thomas  M.  WUson  to  the  partnership.  The  bill  stated, 
that  the  Defendants  alleged  that,  after  the  dissolution,  Sir 
Thomas  M.  Wilson  paid  to  Draper  the  debt  due  to  the 
partnership ;  and  it  charged  that,  if  any  payment  took- 
place,  it  was  made  after  Sir  Thomas  M.  Wilson  had  notice 
of  Draper's  agreement  to  assign  the  outstanding  debts  to 
Pritchard. 


Sir  Thomas  Wilson  died  before  he  had  put  in  an 
answer.  The  suit  was  revived  against  his  executors; 
and  they,  by  their  answer,  stated,  that  no  bill  of  costs, 
signed  conformably  to  the  act  of  parliament  (a),  had  been 
delivered  to  them  or  to  Sir  Thomas  Wilson.  The  Plain* 
tiff  then  filed  a  bill  of  supplement,  in  which  he  alleged 
that,  subsequently  to  the  institution  of  the  suit,  namely, 
on  the  27th  of  May  1823,  he  delivered  to  one  of  the 
executors  a  bill  of  costs,  signed  in  conformity  to  the 
requisitions  of  the  act  of  parliament. 

At  the  original  hearing,  a  decree  was  made,  referring 
it  to  the  Master  to  tax  Prifchard  and  Draper's  bill  of 
costs,  and  to  take  an  account  of  what,  if  any  thing,  was 
due  from  the  estate  of  Sir  Thomas  M.  Wilson  in  respect 
of  such  bill;  with  liberty  to  state  special  circumstances. 


In  the  proceedings  before  the  Master,  interrogatories 
for  the  examination  of  Draper  were  exhibited  both  by 
the  Plaintiff  and  by  the  executors  of  Sir  Thomas  M.  Wil- 
son. Draper^  in  his  answer  to  the  Plaintiff's  interroga- 
tories, stated  that  he  did  not,  after  the  dissolution  of  the 
partnership,  settle  any  account  with  Sir  Thomas  M, 
Wilson :  that  Sir  Thomas  M.  Wilson  had  not  debited 
him  with,  or  in  writing  allowed  him,  any  sum  expressly 
on  account  of  costs :  and  that  no  account  had  been  ad- 
justed or  agreed  upon  between  them,  in  which  credit 


was 


(a)  S  G,  9.  c,  ^5.  t.  23. 
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was  given  to  the  examinant  for  any  sum  as  paid  to  or 
retained  by  him  on  account  of  costs.  In  answer  to 
the  interrogatories  exhibited  by  the  executors  of  Sir 
Thomas  M.  Wilson^  he  stated,  that  Sir  Thomas  M.  Wil^ 
son  bad  desired  him,  when  he  had  monies  in  his  hands, 
to  retaia  what  he  wanted:  that  he  accordingly  from 
time  to  time  retained  various  sums  with  the  permission 
or  by  the  direction  of  Sir  Thomas  M.  Wilson  ;  that  by 
these  means  the  examinant  received  the  whole  amount 
of  the  bill  of  costs  due  to  the  partnership  at  the  dissolu- 
tion; that  the  fiill  balance  of  the  bill  was  paid  in  Sep^ 
tember  18^0,  when  he  retained  a  sum  of  282/. ;  and  that 
it  was  understood  by  him,  and,  as  he  believed,  by  Sir 
Thomas  M.  JVilsoUj  that  credit  should  be  given  to  the 
examinant  in  his  account  with  Sir  Thomas  M,  Wilson 
fi>r  the  sums  so  paid  and  retained  by  him,  when  the 
accounts  should,  at  a  future  time,  be  settled  between 
them. 


18S0. 


Pbitchabd 

V, 

DftAFsa, 


The  circumstances,  as  stated  above,  were  found  by 
the  report;  but  the  Master  was  of  opinion  that  the 
balance  of  442/.  was  still  due  from  Wilson^s  estate. 
And  the  question,  on  further  directions,  was,  whether 
the  debt,  which  was  due  from  Wilson  to  the  partnership 
at  the  time  of  the  dissolution,  was  satisfied  by  the  sums 
subsequently  received  and  retained  by  Draper. 


Mr.  Tredove  and  Mr.  O.  Anderson^  for  the  Plaintiff. 

The  facts,  which  are  specially  stated  in  the  report, 
afibrd  no  ground  for  disturbing  the  conclusion  to  which 
the  Master  has  come.  It  is  not  denied  that  Draper  was 
indebted  to  Sir  Thomas  i^.  Wilson ;  but  the  debt  due  to 
him  from  one  of  the  partners  cannot  be  set  off  against 
the  debt  due  from  him  to  the  partnership.  Draper's 
examination  ought  not  to  be  referred  to.  He  was  ex- 
amined 
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Pbitchabd 

V. 

Draper, 


amined  as  a  party  in  the  cause.  The  Plainti£f  does  not 
need  to  have  recourse  to  any  part  of  either  of  the  examin- 
ations in  order  to  support  his  case;  and  the  Defendant 
cannot  read  them  to  disprove  that  case.  Even  if  Draper's 
statements  be  admitted,  they  do  not  shew  that  the  debt 
due  to  the  partnership  was  in  any  way  satisfied.  All  that 
appears  is,  that  he  had  monies  in  his  hands  as  receiver 
to  Sir  Thomas  M.  Wilson ;  and  he  now  chooses  to  say, 
that  these  monies  were  retained  by  him  in  satisfaction  of 
the  partnership  debt.  It  is  clear  that  nothing  passed  at 
the  time,  which,  if  Sir  Thomas  M.  Wilson  had  brought 
an  action  against  him  for  the  balance  in  his  hands  as  re- 
ceiver, would  have  enabled  him  to  set  off  the  debt  due 
to  the  partnership  against  that  demand.  Jeffs  v.  Wood  (a). 
Heath  v.  Percival.  (i) 


Mr.  Pemberton  and  Mr.  Cooper ^  contra. 

The  Master  has  set  forth  in  his  report  the  sub- 
stance of  Draper's  examination ;  and  it  is  an  extraor- 
dinary position  to  say,  that  the  Court  is  not  to  look  at 
what  the  Master  has  so  stated ;  particularly  when  it  is 
considered  that  one  of  the  examinations  is  in  answer  to 
interrogatories  exhibited  by  the  Plaintiff.  From  these 
examinations  it  appears  that  Draper,  out  of  the  monies 
which  came  into  his  hands  as  receiver,  retained  the 
amount  of  the  bill  of  costs  in  or  prior  to  September  1820, 
and  that  he  did  so  with  the  permission  of  Sir  Thomas  M. 
Wilson,  and  on  the  understanding  of  both  parties,  that 
Sir  Thomas  M.  Wilson  was  to  have  credit  for  that  sum  on 
the  final  settlement  of  accounts.  Retainer,  under  such 
circumstances,  is  the  same  thing  with  payment ;  and  as  the 
claim  of  the  partnership  would  have  been  extinguished 
by  a  payment  in  1820  to  Draper,  it  must  be  equally 
satisfied  by  hb  retainer  of  the  amount  It  is  quite  im- 
material 


(«)  St  P.  fFifff.  129. 


{b)  1  P.  Wm.  683, 
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18S0*  The  bill  must  be  dismissed,  with  costs,  up  to  the 

original  hearing. 


«. 

PaAPEA. 


From  that  decree  the  Plaintiff  now  appealed. 


1831.  3||.  Edward  Sugden,  Mr.  IVeslavef  and  Mr.  O.  Ander* 

"^^^  ^*  don  for  the  Appellant,  contended  that  Lord  Giffbrd^  by 
the  decree  which  he  had  made  at  the  Rolls  directing 
inquiries  and  accounts,  sufficiently  declared  his  opinion 
that  this  was  a  proper  case  for  a  suit  in  equity.  From 
the  situation  in  which  the  parties  stood  with  relation  to 
each  other,  it  was  impossible  for  Sir  JTiomas  M»  Wil- 
son to  set  off  costs  due  from  him  to  the  firm  against 
sums  received  for  him  by  Draper  in  his  individuld 
capacity  as  a  receiver  of  the  rents  of  his  estates,  or 
for  the  latter,  without  the  express  authority  of  his  part- 
ner, to  apply  the  sums  so  received  in  discharge  of  a 
debt  due  to  the  partnership.  Todd  v.  Reid  (a),  BusseU 
V.  Bangley,  {b)  The  admissions  of  Draper^  in  an  exa- 
mination taken  long  after  the  partnership  was  dissolved, 
and  touching  matters,  which  had  happened  subse- 
quently to  the  dissolution,  could  not  be  evidence  to  afiect 
the  rights  of  his  former  partner.  In  Wood  v.  Brad- 
dick  (c)  C.  J.  Mansfield  lays  it  down  as  clear  law,  that 
<<  the  admission  of  one  partner,  made  after  the  partner- 
ship has  ceased,  is  not  evidence  to  charge  the  other  in 
any  transaction  which  has  occurred  since  their  separ- 
ation." If,  however,  the  evidence  of  Draper  were  to  be 
admitted,  it  would  be  found,  when  closely  examined,  not 
to  establish  the  fact,  that  any  authority  (allowing  that  to 
be  sufficient)  was  ever  given  by  Wilsoti  to  appropriate 
his  monies  in  Draper^s  hands  to  the  satisfaction  of  the 
joint  debt  which  he  owed  to  the  firm ;  or  that  Draper^ 

in 

(a)  4 ^.  4*  i<.  SIO.  (&)  4  J9. 4*  A,  595.  (c)  1  Taunt.  104. 
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in  coosegaence  of  such  authority,  ever  made  any  express 
appropriation  to  that  specific  object. 

The  Solicitor^Oeneral  (a)  and  Mr.  Cooper  in  support 
of  the  decree,  insisted  that  the  suit  ought  to  have  been 
dismissed  at  the  original  hearing.  No  bill  of  costs  had 
been  delivered  a  month  before  the  filing  of  the  bill,  as 
was  required  by  the  2  G.  2.  c.  23.  s.  23.  (&),  although  that 
statute  clearly  applied  to  suits  in  equity  as  well  as  to 
actions  at  law:  and  the  supplemental  bill,  before  the 
fililig  of  which  a  bill  of  costs  was  regularly  delivered, 
and  which  was  intended  to  put  that  fact  in  issue,  could 
not  remedy  the  defect.  The  evidence  of  the  Defend* 
ant  Draper,  touching  matters  that  occurred  after  the 
leparatioD,  but  having  a  direct  refei*ence  to  partnership 
transactions,  was  clearly  admissible ;  and  whatever  the 
Quef  Justice  might  have  thrown  out  incidentally  in 
Wood  ▼•  Braddickf  the  decision  in  that  case,  so  far  from 
being  an  authority  for  rejecting  the  evidence,  was  rather 
the  reverse.  If,  however,  the  law  had  been  otherwise, 
it  was  not  competent  for  the  party,  at  whose  instance 
die  examination  had  been  taken,  to  turn  round  now  and 
cndeaTOur  to  get  rid  of  it.  Upon  the  result  of  that 
examination,  it  was  fully  made  out  that  Draper  was  suf- 
fidently  authorized  to  make  the  application  of  the  sums 
in  his  hands  in  discharge  of  the  partnership  demand. 
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The  Lord  Chancellor.  * 

The  debt,  which  the  suit  seeks  to  recover,  was  a  tax- 
able bill  of  costs;   and  if  an  action  at  law  had  been 

brought, 

(a)  9r  W.  Home.        {b)  Made  perpetuai  by  30  G,  2.  c.  19. «.  75. 


Jvitf  S. 


Lord  Brougham, 
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brought,  it  could  not  have  been  maintained  on  the  evi- 
dence which  was  before  Lord  Giffbrd^  when  he  made 
the  original  decree ;  for  the  2  G.  2.  requires  that  a 
signed  bill  should  be  delivered  one  month  before  the 
action  brought,  and  in  the  present  case  no  such  bill  had 
been  delivered.  Suits  in  equity  are  subject  to  thb  pro- 
vision of  the  statute  as  well  as  actions  at  law ;  and  the 
words  ^^  solicitor  in  chancery"  are  expressly  inserted  in 
the  act 


The  supplemental  bill,  which  was  subsequently  filed  for 
the  purpose  of  remedying  that  defect,  and  of  introducing 
the  statement  that  a  bill  of  costs  duly  signed  had  been 
delivered  after  the  institution  of  the  suit,  could  not  have 
cured  this  objection :  and  if  the  decree  of  Lord  Giffbrd 
had  been  appealed  from,  it  could  not  have  stood ;  the 
original  bill  must  have  been  dismissed.  But  that  judg- 
ment not  having  been  appealed  from,  I  think,  on  the 
whole,  it  is  now  too  late  to  take  the  objection. 


The  question  in  the  cause  is,  whether  or  not  Sir 
Thomas  Wilson  has  paid  the  bill  of  costs  which  was  due 
to  tlie  firm  of  Pritchard  and  Draper ;  and  that  turns 
upon  this,  -i—  whether  the  payment  is  proved  or  not  by 
Draper's  examination.  Draper  was  a  partner  at  the 
time  when  the  liability  was  incurred :  the  contract,  out 
of  which  it  arose,  was  made  by  Sir  Thomas  Wilson  with 
Draper  and  Pritchard  jointly,  and  they  were  jointly 
employed  by  him.  Draper  is  examined,  after  the  part- 
nership had  ceased,  as  to  a  fact  relating  to  the  partner- 
ship transactions,  or  connected  with  them,  but  which 
fact  took  place  after  the  dissolution  of  the  partnership. 
The  case,  then,  stands  thus :  is  this  deposition  of 
Draper,  who  was  once  a  partner  with  Pritchard,  but, 
at  the  time  of  the  deposition,  had  ceased  to  be  such 
partner,  evidence,  not  only  with  respect  to  what  took 

place 
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Suppose  the  question  arose  in  an  action  at  law,  and 
that  another  witness  had  proved  that  Draper^  after  he 
had  ceased  to  be  a  partner,  had  made  an  admission 
touching  something  relative  to  a  partnership  transac- 
tion, which  something  took  place  subsequently  to  the  ter- 
mination of  the  partnership :  that,  I  am  of  opinion,  would 
hayc  been  evidence.  If,  before  Lord  Tenterden^s  act,  two 
persons  made  a  joint  promissory  note,  and  six  years  ran 
before  an  action  was  brought,  an  acknowledgment  of 
liability  by  one  of  those  persons  was  sufficient  to  take 
the  case  out  of  the  statute  of  limitations,  although  made 
respecting  a  fact  which  took  place  long  after  the  con- 
nection of  the  parties,  a^  makers  of  the  note,  had  ceased. 
That  was  decided  by  the  King's  Bench  in  Whitconib  v. 
Whiting  {a\  and  the  same  doctrine  was  held  in  the 
Common  Pleas.  In  such  circumstances,  a  declaration 
made  by  one  partner  only  was  sufficient  to  bind  the  other, 
and  to  support  the  action  against  both ;  and  upon  this 
spesQ&c  ground, — that,  in  respect  of  the  promissory  note 
on  which,  in  Whiting  v.  Whitconib,  the  question  arose,  the 
Eabili^  was  joint ;  and  what  one  person,  jointly  liable, 
says  respecting  the  subject-matter  of  a  joint  contract,  is 
evidence  to  affi^ct  all  his  co-contractors.  So  firmly  settled 
was  the  law  on  this  point,  that,  to  alter  it,  an  express 
daose  has  been  inserted  in  Lord  Tenterden^s  act. 


Now,  wherein  does  such  a  case  as  that  which  I  have 
mentioned  differ  from  the  present  ?  This  was  a  partner- 
ship transaction  —  a  joint  claim  arising  out  of  a  joint 

employ- 

(a)  Douglas,6$2, 
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1830.       employment.    The  partnership,  it  is  true,  had  ceased; 
but  so,  in  Whitcomb  v.  Whitings  had  the  connection  be- 
V.  tween  the  two  makers  of  the  promissory  note.     Woodr. 

Drafee.  Braddick  (a),  as  far  as  it  goes,  is  in  favour  of  the  same 
doctrine.  There  the  letter  of  one  Coxj  written  after  the 
cessation  of  the  partnership  between  him  and  the  De- 
fendant,  and  stating  a  balance  to  be  then  due  from  them, 
was  held  to  be  admissible.  That  was  a  declaration 
relating  to  something  connected  with  partnership  trans- 
actions, but  which  something  happened  after  the  cesser 
of  the  partnership. 

Upon  the  whole,  I  am  clearly  of  opinion  that  the  de- 
claration of  Draper  would  have  been  evidence ;  and  d 
fortiori^  that  his  formal  examination  in  the  cause  is  evi- 
dence to  affect  Pritchard's  right  in  a  partnership  afiair, 
although  touching  matters  which  have  occurred  since 
the  dissolution  of  the  partnership,  namely,  the  subse- 
quent payment  of  a  partnership  demand*  I  have  con- 
sulted one  of  the  Chief  Justices  on  the  point ;  and  I 
have  great  satisfaction  in  finding,  that  he  entertains  no 
doubt  as  to  the  admissibility  of  such  evidence. 

The  question  then  resolves  itself  into  this.  Whether 
Draper's  evidence  proves  the  payment  of  the  bill  of  costs 
by  Sir  Thomas  M.  fVilson.  If  I  could  view  the  facts  of  the 
.  case  in  the  same  light,  in  which  they  appear  to  have  pre- 
sented themselves  to  the  Master  of  the  Rolls,  I  should 
not  hesitate  to  affirm  the  judgment  But  the  question 
of  fact  is,  whether  or  not  Draper^  being  in  the  receipt 
of  WihorCs  money  as  his  receiver,  apart  from  the  firm  of 
Draper  and  Pritchard  the  solicitors,  was  directed  by  Sir 
Thomas  M.  Wilson  to  apply  his.  Sir  Thomas  M.  Wtlson% 
money,  which  he  so  received  apart  from  the  partner- 
ship, 

(a)  1  Taunt  AO^. 
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ship,  to  the  payment  of  the  partnership  debt ;  and  it  is 
for  Sir  Thomas  Wihon^s  executors  to  prove  that  Draper 
had  such  authority. 

Now,  it  appears  to  me,  that,  taking  the  whole  of 
Draper^s  examination  together,  there  is  no  evidence  that 
Sir  Thomas  Wilson  did  authorize  Draper  to  apply  the 
money  received  by  him  to  the  payment  of  the  debt  due 
to  the  partnership ;  and,  on  tlie  contrary,  that  there  is 
evidence  that  no  such  authority  was  given.  It  is  true 
that  Draper^  when  he  speaks  in  general  terms,  gives, 
as  witnesses  very  often  do,  an  inaccurate  representation 
of  what  occurred :  he  states  his  opinion  or  impression 
as  to  a  result ;  but  when  he  comes  to  particulars,  the 
inaccuracy  is  corrected;  He  says  that  he  had  authority 
to  pay  the  partnership  debt ;  but  when  he  descends  into 
particulars,  what  he  sets  forth  as  an  authority  amounts 
to  no  authority  at  all ;  so  that  it  is  quite  clear  that  his 
general  assertion  must  go  for  nothing.  He  says,  that 
the  debt  was  paid:  but  let  us  see  what  he  calls  pay- 
ment:—  ^^  And  this  examinant  saith,  that  the  said  bill 
was  paid,  or  this  examinant  received  the  amount  thereof, 
at  various  times,  and  by  various  sums  of  money;  some 
of  which  sums  were  paid  to  this  examinant  by  the 
direction  of  Sir  Thomas  M.  Wilson^  and  others  of  them 
by  monies  retained  by  this  examinant  by  the  direction 
and  with  the  permission  of  the  said  Sir  Thomas  M^ 
Wtbofij  out  of  monies  belonging  to  him,  which  had 
been  received  by  this  examinant."  If  the  evidence  had 
stopped  here,  I  should  have  said  this  was  evidence  of  an 
anthority  to  apply  or  appropriate  to  payment  of  the  debt 
in  question,  the  money  of  Sir  Thomas  Wilson  which  he. 
Draper,  either  then  had  or  was  to  have  in  his  hands. 
But  the  examination  proceeds  :  — ^^  And  this  examinant 
does  not  recollect  or  believe  that  such  monies,  or  any 
part  of  them,  were  retained  by  him  expressly  on  account 

P  of 


ISSO. 


Pbitcha&o 

V, 
DlUPBI^ 


iosr 


CASES  IN  CHANCERY. 


1830. 


Peitchard 
Drafeb. 


of  such  bill  of  costs."  Unless  he  retained  them  expressly 
on  that  account,  there  was  no  payment.  The  operation 
of  payment  was  to  be  effected  under  Sir  T.  WihorCs 
authority,  and  it  could  be  effected  only  by  retainer  ex- 
pressly on  account  of  the  debt.  Again — ^'  for  when  this 
examinant  had  monies  of  the  said  Sir  T.  M.  Wilson  in 
his  hands,  the  said  Sir  T.  Jtf.  Wilson  told  him  to  retain 
what  he  wanted,  as  money  would  be  of  no  use  to  him, 
this  examinant."  This  might  be  as  an  accommodation 
or  convenience  to  Draper  personally.  Draper  adds, 
that  *^  he  accordingly  retained  the  monies  mentioned  in 
the  schedule  to  the  report ;  that  to  the  best  of  his  belief 
there  was  not  any  money  due  from  the  estate  of  Sir 
Thomas  M.  Wilson  to  the  partnership."  That,  however, 
is  merely  his  opinion  as  to  the  result,  which  is  a  matter 
rather  of  law  than  of  fact. 


Taking  the  whole  of  the  examination  together,  I 
think  it  is  clear  that  there  was  not  any  direct  authority 
from  Wilson  to  apply  or  appropriate  his  monies  in 
Draper's  hands  to  the  payment  of  the  joint  debt  due  to 
Pritchard  and  Draper ;  and  that  in  fact  there  was  not 
any  express  appropriation  by  Draper  of  those  monies  to 
that  purpose.    The  decree,  therefore,  must  be  reversed. 
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the  principal  of  their  shares,  that  then  the  other  children 
of  my  said  sisters  shall  be  entitled  thereto,  together  with 
the  issue  of  any  of  them  who  shall  be  then  dead,  in 
like  manner,  and  with  the  like  benefits  of  survivorship 
as  their  original  shares :  but  in  case  all  the  children  of 
any  of  my  said  sisters  shall  die  without  issue,  or,  there 
being  such  issue,  they  shall  die  before  the  principal  of 
their  respective  shares  shall  become  payable,  then  the 
share  of  such  of  my  sisters,  whose  children  shall  so  die, 
shall  be  paid  and  applied  to  and  for  the  benefit  of  my 
other  sisters,  and  their  respective  children  or  issue,  in 
like  manner  as  their  original  shares ;  and  upon  the  de- 
cease of  my  sister  Hannah  Evausj  leaving  no  issue,  I 
will  that  my  brother-in-law,  William  David  Evansj  shall 
have  the  interest  and  produce  of  her  share  during  his 
natural  life,  and  that,  upon  his  decease,  the  same  shall 
be  applied  to  and  for  the  benefit  of  my  other  sisters  and 
their  children,  in  like  manner  and  with  like  power  of 
survivorship  as  the  shares  of  my  other  sisters  are." 


The  testatrix  died  in  1 798. 


Catherine  Perrin^  one  of  the  four  sisters  mentioned 
in  the  will,  died  in  February  1803,  leaving  an  only 
child,  Sarahy  bom  in  the  testatrix's  lifetime :  Sarah  in- 
termarried with  William  GeddeSj  and  afterwards  died  in 
the  lifetime  of  her  husband,  at  the  age  of  nineteen, 
leaving  a  son,  the  defendant  Archibald  Perrin  Geddes^ 
who  subsequently  attained  the  age  of  twenty-two  years. 
Elizabeth  Nicholsouj  another  of  the  four  sisters  of  the 
testatrix,  died  in  1810,  leaving  the  Defendant  Peter 
Nicholson^  her  only  child,  who  was  born  in  the  testatrix's 
lifetime,  and  had  long  since  attained  his  age  of  twenty- 
two  years.  The  other  two  sisters  of  the  testatrix  were 
still  living :  one  of  them  had  never  had  any  child ;  the 
other  had  several  children,  who  were  born  in  the  life- 
time 
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must  either  be  applieil  to  their  maintenance  and  edu- 
cation, or  accumulated  for  their  benefit :  and  the  rule 
is,  that,  if  the  whole  of  the  interest  of  a  legacy  is  to  be 
applied  for  the  benefit  of  the  legatee,  the  legacy  vests  as 
soon  as  the  right  to  interest  commences,  though  the 
bequest  is,  in  form,  a  gift  to  the  legatee,  only  upon  the 
happening  of  some  future  contingency.  Booth  v.  Booth{a) ; 
Hanson  v.  Graham,  {b)  In  Murray  v.  Addenbrooke  (c), 
a  residue  was  given,  after  the  death  of  the  testator's 
widow,  to  the  eldest  surviving  son  of  Sir  John  Murray^ 
tipon  his  attaining  twenty-five;  and  the  trustees  were 
directed  to  apply  the  interest  to  his  use,  till  he  attained 
•that  age :  the  Lord  Chancellor  held,  that  the  eldest  son 
of  Sir  John  Miirrayy  living  at  the  death  of  the  widow, 
would  take  a  vested  interest  in  the  residue,  though  he 
should  not  have  then  attained  the  age  of  twenty-five. 
Upon  the  principle  of  that  case,  the  children  of  each 
sister  must  be  held  to  have  taken,  upon  her  death,  a 
vested  interest  in  their  respective  shares  of  the  residue. 


The  testatrix  then  goes  on  to  provide,  that  the  in« 
terest  given  to  the  children  of  the  sisters  respectively 
^shall  be  devested,  if  they  die  under  twenty- two,  and, 
upon  that  event,  to  limit  the  fund  over  to  other  per- 
sons. This  proviso  and  this  limitation  over  are  clearly 
too  remote.  The  consequence  is,  that  the  interest,  which 
the  children  take  under  the  preceding  clause,  remains 
absolute. 


Mr.  TempUy    for    a    grandchild   who   had   attained 
twenty-two. 

The  bequest  may  fairly  be  confined  to  such  children 
of  the  sisters  as  were  in  esse  at  the  death  of  the  testatrix. 
Blandford  v.  Thackaell.  (rf)    Even  if  the  gift  of  the  prin- 
cipal 


(fl)  4  Ves.  399. 
{b)  a  Vet,  239. 


(c)  ^Russ.  407. 

(d)  2  Ves.jun,  238. 
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cipal  had  been  too  remote,  the  interest  is  directed  to 
accomulate  for  their  benefit;  and  though  the  accumula- 
tion for  twenty*two  years  would  be  void,  yet  it  might  be 
good  for  twenty-one  years  under  the  39  &  40  G.  3. 
c  9S^  or  by  analogy  to  the  construction  of  that  statute. 
Longdan  t.  Simson.  (a) 


1830. 


J%e  Master  of  the  Rolls. 

I  am  not  able  to  distinguish  this  case  from  the  resi- 
doary  gift  in  Leake  v.  Robinson,  (b)  There,  as  here,  it 
was  the  gift  of  a  residue;  there,  as  here,  the  trustees 
were  at  their  discretion  to  apply  the  rents,  interest,  and 
diridends  to  the  maintenance  and  education  of  the  chil- 
dreoy  until  they  attained  the  prescribed  age ;  and  there, 
as  here,  if  any  of  the  children  died  before  that  age,  their 
diares  were  to  go  over  to  the  surviving  children.  In 
that  case,  the  shares  of  the  children  were  not  only  to 
take  effect  upon  their  attaining  the  prescribed  age,  but 
also  upon  marriage,  which  is  not  the  case  here;  but 
that,  in  principle,  can  make  no  difference.  In  that  case 
Sir  William  Grant  proceeds  upon  this  principle,  —  that 
the  prescribed  time  cannot  be  considered  as  marking  only 
a  time  of  postponed  payment,  because  there  is  no  ante- 
oedent  gift  —  no  gift  but  in  the  direction  to  pay  at  the 
particolar  period. 


It  was  argued,  that  the  children  took  vested  in- 
terests, because  the  trustees  had  a  discretion  either  to 
apply  the  income  in  the  maintenance  or  education  or 
lo  accumulate  it  for  the  benefit  of  the  children ;  and 
that  this  is,  in  effect,  a  gift  of  the  whole  interest  until 
Ibe  prescribed  age,  subject,  however,  to  be  devested. 
But,  if  the  whole  interest  had  been  expressly  given  to 

the 


(«)  12  Vet.  295. 
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the  children  until  they  attained  twenty-two,  I  do  not 
agree  that  the  shares  of  the  children  would  therefore 
have  vested,  subjected  to  be  devested.  The  case  of  Bats-' 
ford  V.  KebbeUy  which  is  referred  to  by  Sir  William 
Grant  in  Leake  v.  Robinson^  is  an  authority  directly  in 
point  against  that  proposition.  Where  interim  interest 
■is  given,  it  is  presumed  that  the  testator  meant  an  im- 
mediate gift,  because,  for  the  purpose  of  interest,  the 
particular  legacy  is  to  be  immediately  separated  from 
the  bulk  of  the  property;  but  that  presumption  fails 
entirely,  when  the  testator  has  expressly  declared,  that 
the  legacy  is  to  go  over,  in  case  of  the  death  of  the 
legatee  before  a  particular  period.  I  speak  here  of  gifts 
of  personal  estate,  and  not  of  real  estate. 


The  language  of  this  will  gives  an  equal  interest  to 
all  children  of  the  sisters,  whether  born  before  or  after 
the  death  of  the  testatrix. 

The  statute  of  accumulation  was  passed  subsequently 
to, the  death  of  the  testatrix,  and  can  have  no  effect  upon 
this  will. 


'  My  opinion,  therefore,  is,  that  the  gifts  over  to  the 
children  of  the  sisters,  whether  born  before  or  after  the 
death  of  the  testatrix,  not  being  to  take  effect  until  the 
age  of  twenty-two,  are  too  remote  and  void. 
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divided  in  equal  shares  between  my  two  daughters, 
namely  Jtdia  Elizabeth  Byre  and  Margaret  Esther  Cony^ 
bearey  the  interest  of  which  shall  be  duly  paid  them 
during  their  lives,  and,  at  their  death,  each  one's  share 
shall  revert  to  her  children ;  but,  should  either  of  my 
daughters  die  without  leaving  issue,  in  that  case  their 
share  of  the  trust,  which  will  be  3000/.  3  per  cent,  re- 
duced, shall  revert  in  equal  shares  between  my  surviving 
children,  and,  at  their  death,  to  revert  to  my  surviving 
grandchildren  in  equal  shares." 

Another  clause  was  as  follows :  —  "I  also  leave,  and 
order  to  be  put  in  trust  by  my  executors,  10,000/.  bank 
stock,  which  now  stands  in  my  name,  the  interest  of 
which  shall  be  duly  paid  in  equal  shares  to  each  one  of 
my  three  children,  during  their  lives,  and,  at  their 
death,  each  one's  share  or  thirds  of  the  10,000/.  Bank 
stock,  shall  revert  in  equal  shares  between  their  issue ; 
but,  should  either  of  my  children  die  without  leaving 
issue,  in  that  case  their  share  or  thirds  of  the  Bank 
stock  shall  revert  to  the  remainder  of  my  children  ;  and, 
at  their  death,  to  revert  to  their  issue,  or  whatever 
issue  shall  remain  from  either  of  my  children,  in  equal 
shares." 


(( 


All  lapsed  legacies,"  said  the  testatrix  in  a  subse- 
quent part  of  the  will,  "  are  to  return  to  the  bulk  of  my 
fortune,  excepting  those  that  are  entailed,  and  the  700/. 
3  per  cent  consols,  tliat  I  leave  to  Mrs.  Passmer^  which 
reverts  to  my  son,  the  Rev.  Daniel  Stephen  Olivier^  after 
her  death,  at  his  own  disposal ;  neither  shall  any  unen- 
tailed legacy  return  to  the  bulk  that  I  leave  to  either  of 
my  children,  in  case  they  have  any  issue ;  and  all  the 
legacies  that  I  leave  to  ray  grandchildren  shall  revert  to 
their  brothers  and  sisters,  if  they  die  minors  ;  or  if  such 
legacies  are  not  entailed,  and  even  should  they  die  in 

my 
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my  lifetime,  their  share  shall  equally  revert  from  the 
time  this  will  is  written." 

The  testatrix  made  a  codicil,  dated  30th  of  March 
1800,  which  contained  the  following  clause  :  —  ^^  I  now 
fbrtbermore  request,  that,  at  the  death  of  each  one  of 
my  children,  who  have  any  issue,  the  10,000/.  bank 
stocky  and  also  the  12,000/.  3  per  cent,  reduced,  which 
by  my  will  I  have  entailed  upon  my  grandchildren,  I 
would  also  have  these,  my  grandchildren's  share  of  the 
same  two  stocks,  be  also  .settled  upon  them  to  enjoy  the 
interest  thereof  during  their  lives,  and  afterwards  to  re- 
vert to  tlieir  children  lawfully  begotten ;  but,  in  default 
of  any  issue,  they  may  dispose  of  it  as  they  may  think 
proper.*' 

The  testatrix  died  on  the  7th  of  January  1803,  leav- 
ing Daniel  Stephen  Olivier j  Margaret  Esther  Conybeare^ 
and  Julia  Elizabeth  Eyre^  afterwards  the  wife  of  Sir 
WiiUam  Congreve^  Bart,  her  only  children,  her  sur- 
viving* 

Daniel  Stephen  Olivier  had  five  children,  of  whom 
DanielJosias  was  the  eldest ;  and  all  of  them  were  living 
at  the  death  of  the  testatrix.  Margaret  Esther  Coney* 
beare  had  two  children,  both  of  whom  were  living  at  the 
death  of  the  testatrix.  Lady  Congreve  never  had  any 
children*  All  tlie  grandchildren  of  the  testatrix  were  in 
etse  at  the  time  of  her  death ;  and  afterwards  several  of 
them  had  children. 
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The  questions  in  the  cause  were,  —  what  extent  of 
interest  the  grandchildren  of  the  testatrix  took  under 
the  will  and  codicil,  —  and  whether  there  was  any  valid 
gift  to  the  issue  of  the  grandchildren. 


Mr. 
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Mr.  Bickerstethy  for  the  Plaintiffs. 


Abnold  - 

©,  Mr.  Tinney  and  Mr.  W.  O.  CatTf  for  Daniel  Josias 

CoNOBEVE.     Oliver. 

Daniel  Josias^  as  the  eldest  male  child  of  the  tes- 
tatrix's son,  living  at  her  decease,  took  under  the  will 
an  absolute  interest  in  the  3000/.  3  per  cent,  reduced 
annuities ;  and  though  the  codicil  affects  to  reduce  the 
interests  of  grand-children  to  life  estates,  the  direction 
that,  in  default  of  issue^  they  are  to  dispose  of  their 
shares  as  they  may  think  proper,  will  give  them  a  quasi 
estate  tail.  The  Court  will  the  more  readily  adopt  this 
construction,  as  the  limitations  to  great  grand-children 
must  be  void,  as  being  too  remote.  In  this  respect 
there  can  be  no  difference  between  the  3000/.  and  the 
rest  of  the  property,  or  between  Daniel  Josias^s  children 
and  the  other  great  grand-children ;  for  though  the 
SOOO/.  is  limited  to  him  by  a  particular  description  in 
the  will,  his  children  are  not  specially  designated  in  the 
codicil:  they  could  claim  nothing  under  that  instru- 
ment, except  as  individuals  included  in  the  class  of 
children  of  the  testatrix's  grandchildren ;  but  a  gift  to 
such  a  class  is  void,  because  it  may  include  children  of 
persons  not  in  esse  at  the  testatrix's  death ;  and,  there- 
fore, no  individual  or  individuals,  claiming,  not  as  being 
specifically  described,  but  merely  as  being  comprehended 
in  the  class,  can  take  under  such  a  gift.  As  to  all  the 
rest  of  the  property,  except  the  3000/.,  it  is  clear,  that 
there  is  no  distinction  between  Daniel  Josias  or  his 
children,  and  any  of  the  other  grandchildren  or  their 
children. 

In  support  of  these  positions  the  following  cases  were 
cited  :  Hodges  v.  Middleton  (a\  Robinson  v.  Robinson  (6), 

Scale 


(a)  Dmtglas^A^l, 


(A)  I  Burr,  38. 
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SeaU  V.  Barter  {a\    Tothill  v.   Pitt  {b),   Routledge  y. 
Dorril  (r),  Leake  v.  Robinson  {d%  Sibley  v.  Perry  {e). 

Mr.  Pemberton  and   Mr.  SkirroWj   for  other  grand- 
children of  the  testatrix. 

It  is  evident  that  the  testatrix,  when  she  speaks  of 
issue  of  her  children,  means  merely  their  children,  and 
that  she  does  not  include  more  remote  descendants. 
Putting  out  of  the  question  the  interest  of  Daniel  Josias 
in  the  SOOO/.  stock,  the  rest  of  the  property  is  given, 
after  the  death  of  the  testatrix's  children,  to  her  grand- 
children as  a  class ;  and  they  take  their  respective 
shares  absolutely.  The  codicil  shews  that  the  testatrix 
afterwards  entertained  the  purpose  of  confining  the 
grandchildren  to  a  life  interest,  and  of  limiting  over 
the  principal  to  their  children;  but  a  limitation  after 
the  death  of  persons  not  in  esse  is  too  remote:  and  as 
the  law  will  not  permit  the  purpose  expressed  in  the 
codicil  to  be  carried  into  effect,  that  instrument  ought 
not  to  be  allowed  to  operate  upon  the  interests  created 
by  the  will.  The  codicil  does  not  express  any  absolute 
intention  to  take  away  the  interests  which  the  will  had 
given  to  the  children :  it  merely  intimates  the  wish  of 
the  testatrix  that  the  property  should  be  so  settled  as  to 
go  to  the  children  of  the  grandchildren ;  and  if  there 
are  no  great  grandchildren  to  take,  the  grandchildren 
are  to  retain  full  power  of  disposition.  As  the  particu- 
lar intention  of  the  testatrix  in  favour  of  great  grand- 
children necessarily  fails,  her  general  intention  will  be 
best  carried  into  effect  by  leaving  the  rights  of  the 
parties  in  the  same  state  as  if  the  codicil  had  never  been 
in  existence. 

Mr. 
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(a)  S  Bos.  4r  Put.  485. 
(6)  1  Mad.  488. 
(c)  S  r«r.  jun.357. 


(rf)  2  ^Ur.  363. 
[e)  7  Vet.  522. 
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Mr.  Sideboitomj  Mr.  West,  Mr.  Teed,  and  Mr. 
EldertoHf  for  great  grandchildren. 

There  is  not;  a  single  phrase  in  the  will  or  codicil 
which  shows  that  the  testatrix  had  in  contemplation 
grandchildren  who  might  be  born  after  her  death ;  and, 
in  fact,  there  never  was  any  person  answering  the 
description  of  a  grandchild,  who  was  not  in  esse  during 
her  life.  When  she  speaks  of  her  grandchildren,  or 
the  issue  of  her  grandchildren,  she  must  be  considered 
as  describing  by  the  terra  grandchildren  a  class  of  per- 
sons who  were  living  at  the  time  of  her  death :  and  this 
construction  should  be  adopted  the  rather,  as,  in  dis- 
posing of  the  first-mentioned  sum  of  3000/.,  she  gives 
it,  after  her  son's  death,  to  his  eldest  male  child  living  at 
her  death.  The  consequence  will  be,  that  the  limit- 
ations to  the  children  of  grandchildren,  being  expectant 
on  the  determination  of  the  life  interests  of  persons  in 
esse  at  the  death  of  the  testatrix,  will  be  valid. 


Mr.  Treslove^  Mr.  Boteler,  Mr.  Boupellj  and  Mr. 
LowndeSy  for  other  Defendants. 

The  Master  of  the  Rolls  stated,  that,  the  3000/. 
being  given  to  the  eldest  male  child  of  the  testatrix's  son 
living  at  her  decease,  a  life  interest  might  be  well  limited 
to  him,  with  remainder  to  his  unborn  children ;  that 
the  will  gave  that  sum  absolutely  to  Daniel  Josias  as 
such  eldest  male  child ;  but  that  the  codicil  ought  to  be 
read  reddendo  singula  singulis ;  that  the  codicil,  as  ap- 
plied to  this  bequest,  amounted  to  a  direction  ihai  Daniel 
Josias  should  enjoy  the  interest  of  the  3000/.  during  his 
life,  and  that  the  capital  should,  at  his  death,  go  to  his 
children ;  and  that  these  limitations  of  the  3000/.  were 
within  the  rule  of  law. 


His  Honor  further  stated,  that  the  other  bequests  to 
the  grandchildren  of  the  testatrix  could  not  be  confined 

to 
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to  grandcliildren  living  at  her  death  ;  that  the  words  in- 
cluded every  child  whom  her  son  or  either  of  her  daugh- 
ters might  at  any  time  have;  and,  consequently,  that, 
as  to  tliose  bequests,  limitations  to  the  children  of  the 
grandchildren  were  void ;  that  the  testatrix,  having,  by 
the  will,  given  her  grandchildren  absolute  interests,  had 
made  a  codicil  expressing  her  desire  that  they  should 
take  only  life  estates,  in  order  that  their  children  might 
take  in  succession  after  their  deaths ;  that  her  sole  object 
in  making  the  codicil,  was  to  let  in  those  children  of 
grandchildren ;  that  that  purpose  necessarily  failed ;  and 
that,  as  the  great  grandchildren  could  not  take,  the  in- 
tuition of  the  testatrix  would  be  best  effectuated  by  hold- 
ing that  the  absolute  interests  given  to  the  grandchildren 
by  the  will  were  not  destroyed  by  the  codicil. 


1830. 
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The  decree  declared  that  Daniel  Josias  Oliviery  as 
the  eldest  male  child  of  Daniel  Stephen  Olivier j  living  at 
the  time  of  the  testatrix's  decease,  was  entitled,  during 
his  life,  and  from  the  death  of  his  father,  to  the  divi- 
dends of  the  sum  of  3000/.  bank  3  per  cent,  reduced 
annuities  in  the  will  mentioned ;  that,  as  to  the  sum  of 
101,000/.  bank  stock,  and  all  other  the  legacies  and  be- 
quests to  the  testatrix's  grandchildren  in  the  will  and 
codicils  contained,  except  as  to  the  said  sum  of  3000/. 
bank  3  per  cent  reduced  annuities,  the  limitations  over 
to  the  issue  of  the  testatrix's  grandchildren  contained  in 
the  codicil  of  the  30th  oi  March  1801,  were  void  for  re- 
moteness; that,  as  to  the  sum  of  10,000/.  bank  stock, 
Daniel  Josias  Olivier^  as  one  of  the  grandchildren  of  the 
testatrix,  and  the  issue  of  her  son,  Daniel  Stephen 
Olivier  J  was  absolutely  entided  to  a  fifth  of  a  third  part 
of  the  sum  of  10,000/.  bank  stock;  that  the  four  other 
children  of  Daniel  Stephen  Olivier  became  absolutely 
entitled  to  the  sum  of  3000/,  bank  3  per  cent  reduced 

annuitiei5i 
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annuities,  further  part  of  12,000/.  like  annuities,  and  to 
four-fifths  of  the  one  third  of  the  sum  of  10,000/.  bank 
stock  in  equal  shares ;  that  the  children  of  Margaret 
Esther  Conybeare  were  entitled  to  one  half  part  of  the 
sum  of  6000/.  bank  3  per  cent,  reduced  annuities,  being 
the  residue  of  the  sum  of  12,000/.  like  annuities,  and  to 
one  other  third  part  of  the  sum  of  10,000/.  bank  stock,  in 
equal  shares ;  and  that  Lady  Covgreve  was  entitled,  during 
her  life,  to  the  dividends  of  the  remaining  3000/.  bank 
3  per  cent  annuities,  and  of  the  remaining  third  part  of 
the  10,ObO/.  bank  stock. 


Rolls. 
Feb.  18. 


BANKS  V.  SLADEN. 


A  testator  JOSEPH  SLADEN,  by  his  will,  dated  the  14th  of 

gave  a  legacy    ^  ^      j  ^ 

of  12,500/.  October    1822,   bequeathed   as    follows:  —  "Also   I 

amfuiUes'*  At  &^^  *"^  bequeath  unto  my  executors,    George  Ralph 
the  making  of  Payne,  Jarvis  Joseph  Sladen,  and  John  Baker  Sladen, 

their  executors  and  administrators,  the  sum  of  12,500/. 


was  a  stock 
called  New 
4  per  cents., 
in  which  he 
had  a  small 
sum,  and  a 
stock  called 
4  per  cents, 
consolidated, 
of  which  he 
\iras  a  holdci* 

toaverylaige  ^^"^  annuities,  and  shall  and  do  invest  the  interest,  di- 

amount.  vidends,  and  yearly  proceeds  of  the  same  bank  annuities, 

x)6iore  me 

death  of  the      AS  the  same  shall  from  time  to  time  become  due,  in 

accumulation  of  the  capital  thereof,  in  their  own  names, 

and 


4  per  cent  bank  annuities,  upon  trust  that  they,  the  said 
George  Ralph  Payne,  Jarvis  Joseph  Sladen,  and  John 
Baker  Sladen,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor  shall 
and  do,  immediately  after  ray  decease,  stand  possesed  of 
and  interested  in  the  said  sum  of  12,500/.  4  per  cent. 


testator,  the 
latter  stock 
was  reduced 


to  3 J  per 

cent.;  and  another  4  per  cent,  stock  was  created.  The  investment  of  the  legacy  is 
to  be  made  in  an  existing  4  per  cent,  stocky  and  not  in  the  stock  which  bad  been 
reduced  to  5|  per  cent. 
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all  such  issue  shall  happen  to  die  in  her  lifetime^  then  I 
give  and  bequeath  the  said  12,500/.  bank  annuities,  and 
all  accumulations  thereof,  unto  my  said  sons,  Joseph 
Sadeuj  John  Baker  SladeUf  and  my  said  daughters, 
Catvline  Matilda  Smith  and  Mary  Sladen^  equally  to  be 
divided  between  them,  share  and  share  alike,  and  to 
their  respective  executors,  administrators,  or  assigns 
accordingly." 


The  will  contained,  also,  a  similar  bequest  of  10,000/. 
4  per  cent,  bank  annuities  upon  like  trusts  for  the  testa-* 
tor's  daughter  Caroline  Matilda^  and  her  children. 

The  testator  afterwards  made  two  codicils,  dated  re-* 
spectively  on  the  22d  of  October  1822,  and  the  17th  of 
November  1823,  which  in  no  manner  revoked  or  altered 
these  bequests ;  and  he  died  on  the  27th  of  October 

1827. 

The  testator,  at  the  date  of  his  will,  was  possessed  of 
59,650/.  four  per  cent,  stock,  called  in  the  transfer  papers 
**  Four  per  cent  Annuities,  consolidated  in  1780."  By 
the  5  G.  4.  c.  11.,  which  received  the  royal  assent  on  the 
2Sd  of  March  1824,  this  stock  was  reduced  to  stock 
bearing  only  3^  per  cent,  interest ;  and  any  proprietor 
of  the  former  stock  was  entitled,  on  signifying  his  assent 
before  the  6th  of  April  1824,  to  receive,  in  lieu  of  hi^ 
4  per  cents.,  an  equal  amount  of  the  new  3^  per  cent, 
stock.  The  testator  assented  under  the  act;  the  whole 
of  his  old  4  per  cents,  were  converted  into  3^  per  cents. ; 
and,  at  the  time  of  his  death,  the  sum  of  76,720/.  I9s.  2d. 
three  and  a  half  per  cent,  stock  was  standing  in  hb 
name. 


At  the  date  of  his  wilt,  and  time  of  his  death,  he  was 
also  possessed  of  the  sum  of  4725/.  new  4  per  cent. 

annuities. 
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Mr.  Preston  and  Mr.  Wharry^  for  the  Plaindfis. 

These  legacies  are  not  specific  bequests  of  portions  of 
stock  which,  at  the  date  of  the  will,  were  standing  in  the 
testator's  name.  They  are  merely  general  legacies,  mea- 
sured in  quantity  by  a  certain  amount  of  stock  bearing 
4  per  cent,  interest,  instead  of  a  certain  number  of 
pounds  sterling.  There  existed  at  the  death  of  the  tes- 
tator, and  there  still  do  exist,  stocks  of  that  denomin- 
ation, and  bearing  that  rate  of  interest ;  and  the  execu- 
tors are  bound  to  purchase  a  sufficient  amount  of  one 
or  other  of  these  stocks  to  answer  the  bequests.  The 
object  of  the  testator  was,  that  an  income  of  a  certain 
annual  amount  should  accumulate  during  the  lives  of 
his  daughters  respectively,  in  order  to  create  a  fund 
which,  at  their  deaths,  might  be  a  provision  for  their 
children. 


The  twentieth  section  *  of  the  5  6.  4.  c.  1 1.,  provid- 
ing that  trusts,  affecting  the  4  per  cent,  bank  annuities 

thereby 


*  That  section  enacts,  *'  That 
all  trusts,  whether  created  by 
will  or  otherwise,  and  which  ex- 
isted either  in  the  whole  or  in 
part,  and  all  directions  contained 
in  any  will  or  devise  or  testa- 
mentary paper  which  remain  un- 
executed at  the  time  of  the  pass- 
ing of  this  act,  as  to  any  4  per 
cent,  annuities  which  may  under 
this  act  be  converted  into  5)  per 
cent,  annuities,  or  as  to  the  pay- 
ment or  distribution  of  any  di- 
vidends thereon,  or  as  to  the 
transfer  of  any  such  annuities  in 
any  events  specified  in  any  such 
trusts  or  will  or  testamentary 
paper,    shall    extend    and    be 


deemed  and  construed  in  all 
cases  and  in  all  courts  .of  law 
and  equity  in  the  United  King- 
dom, or  elsewhere  in  any  do- 
minions or  territories  belonging 
to  his  Majesty,  to  extend  and  to 
apply  to  all  such  5^  per  cent, 
annuities,  created  in  lieu  of  any 
4  per  cent,  annuities,  subject  to 
or  affected  by  any  such  trusts  or 
devises  or  wills  or  testamentary 
papers,  for  all  purposes,  and  in 
all  cases  in  which  such  trusts  or 
to  which  any  such  directions  can 
be  made  applicable:  Provided 
always,  that  in  all  cases  in  which 
any  proportions  or  parts  of  any 
such  4  per  cent,  annuities  are 

requirad 
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thereby  converted^  should  be  satisfied  by  an  equal  amount 
of  the  new  SJ  per  cents.,  does  not  apply  to  the  present 
case;  that  clause  has  reference  only  to  trusts  which  then 
existed,  and  to  the  wills  of  testators  who  were  then  dead. 
Here  the  testator  lived  some  years  after  the  passing  of 
the  act 
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Mr.  Bickersteth  and  Mr.  Hcn/ter^  contra. 

The  Court  will  look  at  the  state  of  the  testator's  pro- 
perty, as  it  was  at  the  date  of  his  will,  in  order  to  as- 
certain his  intention.  Cdpoys  v.  Colpot/s{a)j  Fonnereau 
T,  Payniz  (6),  Jeacock  v.  Falkener  (c),  Selwood  v.  Mild- 
may(d)f  Crone  v.  OdeU{e\  The  Attomey^General  v. 
Scriven  (g).  Doe  dem.  Jersey  v.  Smith,  {h)  This  testator, 
when  he  made  these  bequests,  was  possessed  of  a  large  sum 
of  stock,  which  was  accurately  described  by  the  words 
be  used .  those  words  could  not  at  that  time  be  descrip- 
tnre  of  any  other  subject;  and  it  is  impossible  to  doubt 
diat  what  he  meant  to  give  was  a  portion  of  that  subject 

which 


(«)  Jmc.  451. 
\h)  I  Bro.C.C.<72. 
(e)  1  Bro.  C.  C,  295. 
{d)  9Ve9,506. 


{e)  1  Ball  4-  BeatHe,  449. 
(g)  Decided  by  Lord  Eldon, 
but  not  reported. 

(h)  2  Brod.  8f  Bing,  555. 


■^■iT'^  to  be  trenfferred  under 
§mj  such  trusts,  or  under  the 
pravisioiis  of  or  directions  con- 
in  any  will,  devise,  or  tes- 
poper,  or  any  propor- 
tioo  or  port  of  any  dividends 
nmng  fix>ni  and  out  of  any  such 
4  per  cent,  annuities  are  required 
to  be  paid  or  distributed,  the 
tnufer  of  a  like  amount  of  3^ 
per  cent,  annuities^  and  the  pay- 
BMOt  and  distribution  of  divi- 
dends at  the  rate  of  3^  per  cent. 
of  4  per  cent.,  upon  the 


capita],  shall  be  and  be  deemed 
and  taken,  in  all  courts  and  for 
all  purposes,  to  be  a  due  execu- 
tion of  such  trusts,  or  of  the  di- 
rections contained  in  any  will  or 
testamentary  paper,  and  shall 
fully  disdiarge  the  trustee  or  ex- 
ecutor or  executors  making  the 
same,  who  are  hereby  declared 
to  be  and  are  hereby  fully  in- 
demnified in  respect  of  such  ex- 
ecution of  any  such  trusts  and 
executorship  as  aforesaid.* 


»9 


Q  3 


92i 
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\¥hich  he  had  thus  accurately  described,  —  a  portion  of 
that  stock  which  composed  the  principal  part  of  his 
fortune.  In  consequence  of  an  act  of  the  legislature, 
that  stock  has  been  converted  into  a  fund  of  a  different 
denomination,  and  bearing  a  different  rate  of  interest, 
so  that  the  executors  can  no  longer  do  the  very  thing 
which  the  will  prescribes ;  but  the  obligation  imposed  on 
them  will  be  best  and  most  fully  satisfied  by  giving  to  the 
legatees  that  stock  which  the  legislature  has  substituted 
for  the  identical  subject  which  the  testator  meant  to  give. 
It  is  true  that  an  equivalent  for  the  legacies  might  be 
found  in  the  new  4  per  cent,  bank  annuities ;  but  the 
testator  has  not  directed  any  such  stock  to  be  purchased: 
the  new  4  per  cent  bank  annuities  are  not  the  stocks 
which  he  has  given  or  meant  to  give.  This  will  does 
not  manifest  any  purpose  of  providing  a  yearly  income 
for  objects  of  the  testator's  bounty :  his  intention  was 
simply  to  create  two  funds,  which,  at  a  distant  time, 
were  to  be  divided  among  the  individuals  who  might 
then  come  within  a  given  description. 


The  Master  of  the  Rolls  was  of  opinion,  that,  if  the 
consolidated  4  per  cent,  annuities  had  remained  at  the 
death  of  the  testator  as  they  were  at  the  making  of  the 
will,  the  executors  might  have  satisfied  the  legacy  by 
an  investment  either  in  the  new  4  per  cents,  or  in 
the  consolidated  4  per  cents. :  that,  the  latter  stock  being 
gone,  they  were  still  at  liberty  to  invest  the  legacy  in  the 
new  4  per  cents. ;  and  that  the  legatees  were  entitled  to 
have  the  investment  made  in  a  stock  bearing  4  per  cent 
interest 


The  decree  was  as  follows :  — 

*^  His  Honor  doth  declare  that  the  investment  of  a 
sufficient  part  of  the  personal  estate  of  Joseph  Sladen^ 

the 


^ 
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the  testator,  in  the  purchase  of  12,000/.  4  per  cent 
hank  annuities,  and  10,000/.  4  per  cent  bank  annuities, 
is  to  be  made  in  the  fund  called  the  new  4  per  cent. 
annuities." 

Reg.  Lib.  1829  A.  808. 


PAYNE  V.  LOW. 


Rolls. 
feb.  5. 


1jX)UR  infants,  the  children  of  a  weaver,  whose  wages 
'**  were  about  S45.  a  week,  were  entitled  to  a  yearly 
income  of  14/.  Ss. 


A  petition  was  presented,  praying  that  the  dividends 
might  be  paid  to  the  father  for  their  maintenance :  and, 
CO  behalf  of  the  petitioners,  it  was  asked  at  the  bar, 
that,  in  consideration  of  the  smalluess  of  the  property 
and  the  poverty  of  the  parties,  the  order  might  be  made 
without  a  reference  to  the  Master. 


Dividends,  to 
which  infants 
were  entitled, 
ordered,  with- 
out a  re- 
ference, to  be 
paid  to  their 
father  for  their 
maintenance; 
the  parties 
being  poor, 
and  the  pro- 
perty of  small 
amount. 


7^  Master  of  the  Rolls  made  the  order  without  a 
reference. 


Q  4 
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1830. 


Rolls. 

^^8.  BAKER  V.  BENT. 

A  reversion      rflHE  bill  was  filed  to  set  aside  the  sale  by  the  Plain- 
depending  ■  ^  . 
upon  the  con-           tiff's  wife  and  her  former  husband,  of  her  reversion- 

di^^nant  for  ^*^y  ^"^^''^^  ^^  f^"**  undivided  eleventh  shares  of  a  wharf 
life,  who  was  and  adjacent  premises,  which,  at  the  time  of  the  con- 
yirara  of  ace  tract,  were  in  the  occupation  of  the  Defendant  as  tenant, 
and  a  bache-  and  had  ever  since  continued  to  be  in  his  occupation. 
feJAue.  The  relief  was  prayed  on  the  ground,  that  the  puLaser 
It  not  the  sub-  jj^  ^^^  given  the  fair  value  for  the  property. 

mate  or  cal- 
fiSTthe  '^^^  reversion,  which  was  the  subject  of  the  sale,  was 

purchaser  of  expectant  on  the  death  of  James  Robt/^  who  was  tenant 
this  reversion     ri-r         j         /••!  ri.**  i  j  ^    r. 

having  in  his    ^^^  "'^»  ^"^  ^"  lailure  ot  his  issue  male,  and  was  to  be 

treaty  with  reduced  to  less  than  the  four  eleventh  shares,  in  the 
proposed  to      event  of  his  leaving  issue  female,  or  of  there  being  issae 

h^f"^  STe^  ^^  ^^  ^^^^^^  £/i2airfA  Roby.  In  1 8 1 7,  James  Roby  was  un- 
reversion  in      married,  and  had  no  issue,  and  was  sixty-three  years  of 

^^n^ncy,^^  ^S^'     ^^^  ^'*^'^^»  ^'^^»  ^*^^  ^^^  ^"'^  ^^^^  y^^^  younger, 
and  the  treaty  had  no  issue,  and  was  unmarried, 
having  been 
concluded 

upon  that  The  female  Plaintiff  was  at  that  time  the  wife  of  a 

Court,  as  person  who  had  been  a  writing  clerk  in  a  solicitor's 

h«^^®®"  '!lf  oflSce,  but,  in  consequence  of  the  loss  of  sight,  had  been 
purchaser,  will  for  some  time  without  any  regular  means  of  livelihood ; 

value  the  con-  ^^^  gj^^  ^^^  j^^j.  family  were  in  extreme  distress.     In 

tingency  "^ 

accordingly.      March  1817,  a  proposal  on  her  behalf  was  made  to  the 

Defendant,  to  purchase  her  reversionary  interest;  and  he, 
after  some  correspondence,  agreed  to  give  550/.  for  it. 
This  treaty  proceeded  on  the  supposition  that  the  re- 
version was  not  subject  to  any  contingency,  but  was  to 
take  effect  absolutely  on  the  death  of  the  tenant  for  life. 
In  July  1817,  the  abstract  of  title  was  delivered;  and, 

the 
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the  mistake  as  to  the  nature  of  the  interest  being  dis- 
oovered,  the  Defendant  stated,  that,  in  consequence  of 
the  contingency  to  which  the  reversion  was  subject,  he 
should  give  only  one  half  of  the  sum  he  had  before 
ofiered.  On  the  2d  of  August  the  agreement  was  signed, 
fixing  the  price  at  275/. ;  and  it  was  shortly  afterwards 
cuTied  into  effect* 

Elixabeth  Roiy  died  in  1821  ;  James  Bob^i  the  tenant 
fer  life,  died  in  1822 ;  and  the  reversion  then  fell  into 
possession* 

The  present  bill  was  not  filed  till  1828;  but,  in  the 
intervening  period,  many  applications  had  been  made 
to  the  Defendant  to  give  up  his  purchase. 

In  181 7f  the  Defendant  occupied  the  entirety  of  the 
premises  at  a  rent  of  220/.  165.,  which  was  at  the  rate 
of  80/.  6s.  for  four  elevenths.  In  the  negotiation  for  the 
parcbase,  his  solicitor,  in  a  letter  written  by  his  request 
tD  the  Plaintiff's  agent,  stated  the  proportion  of  the  rent 
paid  for  four  elevenths  to  be  only  70/.  But  the  bill  did 
BoC  diai^  that,  in  the  treaty,  there  had  been  any  mis- 
representation of  the  rental.  On  the  death  of  the  tenant 
far  life  in  1822,  the  Defendant  took  a  new  lease  of  the 
other  undivided  shares  of  the  premises,  at  a  yearly  rent 
whidi  was  at  the  rate  of  about  152/.  for  four  elevenths. 
Bat  he  alleged  by  his  answer,  that  he  was  induced,  by 
local  and  personal  circumstances,  to  give  for  the  shares 
not  purchased  by  him  a  rent  exceeding  the  actual 
value. 

Sereral  witnesses  were  examined  as  to  the  value  of 
the  reversionary  interest  in  the  premises,  subject  to  the 
oontiDgency ;  and  all  agreed  in  representing  it  as  greatly 
more  than  the  price  which  had  been  paid.  Putting 
the  contingency  of  issue  of  the  tenant  for  life  or 

his 
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18S0.        his  sister,  the  reversion  of  the  Plaintiff's  four  elevenths 
was  estimated  as  worth,  in  1817,  about  2600/. 

Mr.  Pembcrton  and  Mr.  Moorcy  for  the  Plaintiff. 

It  is  the  settled  law  of  the  Court,  that  the  purchase 
of  a  reversion  cannot  be  sustained,  unless  the  purchaser 
shews  that  he  gave  the  full  value  for  it.  Gcnxiand  v.  De 
Faria  (a),  Hincksman  v.  Smith,  {b)  Here,  not  only  has 
the  purchaser  failed  to  prove  that  he  has  given  the  full 
value,  but  the  negative  is  clearly  made  out  In  feet, 
for  275/.,  paid  partly  in  1817  and  partly  in  1818,  he 
acquired,  from  1822,  the  absolute  fee  of  property  worth 
upwards  of  150/.  a  year.  The  mere  statement  of  the 
transaction  shews  that  it  comes  within  the  class  of  con- 
tracts which  thb  Court  will  not  permit  to  stand. 

Besides,  it  is  clear  that  advantage  was  taken  of  the 
distressed  situation  of  the  vendors,  and  their  want  of  ac- 
curate information  concerning  the  value  of  the  property. 
In  the  negotiation,  the  solicitor  of  the  Defendant  repre- 
sented to  them  that  the  rent  paid  for  the  share  of  the 
premises  to  which  their  interest  extended  was  only  70iL 
a  year ;  and  the  contract  must  have  proceeded  on  their 
belief  that  his  representation  was  true.  In  fact,  the 
proportion  of  the  rent  for  the  four  elevenths  was  up- 
wards of  80/.  Thus,  a  reversion  of  80/.  a  year  was  sold 
under  a  notion,  infused  by  the  purchaser  into  the  mind 
of  the  vendor,  that  it  was  a  reversion  of  only  70/.  Such 
a  misrepresentation  affords  in  itself  a  sufficient  ground 
for  setting  the  sale  aside. 

Mr.  Bickersteth  and  Mr.  BeameSf  for  the  Defendant. 

The  bill  does  not  allege  that  there  was  any  misre- 
presentation by  the  Defendant,  or  that  the  vendor  was 

ignorant 

(a)  17  Vet.  90.  [b)  5  Ruts.  435. 
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igoonnt  of  the  actual  amount  of  the  rent:  in  fact,  she        18S0. 
had  in  her  possession  a  copy  of  an  answer  filed  in  1814 
by  the  tenant  for  life  to  a  bill  in  Chancery,  in  which  the 
rent  paid  by  Bent  was  accurately  stated. 

The  ordinary  principle  cannot  be  applied  to  a  case 
Eke  this,  because  it  is  impossible  to  estimate  the  value 
of  the  contingency  on  which  the  reversion  was  expectant. 
The  value  of  a  reversion,  to  take  effect  on  the  death  of 
t  person  of  a  given  age,  is  a  matter  of  calculation ;  but 
diere  is  no  arithmetic,  which  can  estimate  the  probabi- 
lity, whether  a  certain  individual  will  marry  or  not,  and 
whether,  if  he  marries,  he  will  have  issue.  The  Court 
cmnot  set  a  value  on  such  a  contingency ;  and,  there- 
fine,  it  cannot  interfere  with  the  transaction,  on  the  ground 
that  the  full  value  was  not  paid. 

Mr.  PembertoTij  in  reply. 

There  is  no  authority  which  says,  that  the  general 
ink  with  respect  to  the  sale  of  reversions  does  not  apply 
tD  reversions  expectant  on  failure  of  issue  of  this  or  that 
person.  In  an  unreported  case  of  Whichcote  v.  Graham^ 
the  sale  of  such  a  reversion  was  impeached,  on  the 
ground  that  the  full  value  was  not  given  for  it.  The 
Master,  to  whom  a  reference  on  the  subject  of  the  value 
was  directed,  reported  that  it  was  worth  a  certain  sum, 
vhich  was  very  little,  though  somewhat,  below  the  price 
actually  paid.  The  Court,  deeming  the  difference  too 
iMonsiderable  to  bring  the  case  within  the  rule,  refused 
lo  set  aside  the  transaction  ;  and,  on  an  appeal,  the  de- 
cree was  aflSrmed  by  the  present  Lord  Chancellor :  but 
BO  person  attempted  to  say  that  the  doctrine  of  under 
value  was  not  applicable  to  a  dealing  for  a  reversion  ex- 
pectant on  a  failure  of  issue.*     There  is,  no  doubt, 

more 

*  In  Hemiey  ?.  Axe  (s  Bro,  C.      bill  was  filed  to  set  aside  the  sale 
Cir.and  2  Swtau.  141. n.]^ the     of  a  reversionary  interest  ex- 

pectant 
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more  difficulty  in  estimating  the  value  of  such  reversioii% 
than  where  the  contingency  is  mere  matter  of  arithme* 
tical  computation  :  but,  still,  they  are  bought  and  sold; 
their  value  is  estimated  defacto^  and  is,  therefore^  capable 
of  estimate.  In  the  present  case  the  Court  has  no  oc- 
casion to  perplex  itself  as  to  the  value  of  the  contingency^ 
so  far  as  that  value  depended  on  the  possibility  of  the 
existence  of  such  issue  as  would  exclude  the  reversioner; 
for  the  Plaintiff  has  himself  furnished  the  rule  by  whidi 
that  contingency  is  to  be  estimated.  When  be  consi- 
dered the  reversion  to  be  a  reversion  certain,  expectant 
on  the  death  of  James  Roby^  he  was  willing  to  give 
550/. ;  when  he  discovered  the  contingency  to  which  the 
interest  was  subject,  he  reduced  his  offer  to  one  half  of 
that  sum.  We  have,  therefore,  his  admission,  that  the 
contingent  reversion  was  worth  one  half  of  what  would 
have  been  its  fair  price,  if  it  had  been  an  absolute  re- 
version, expectant  on  the  death  of  James  Roby*  The 
value  of  the  absolute  reversion  is  a  matter  of  strict  cal- 
culation; and,  consequently,  the  value  of  the  contingent 
reversion,  at  least  as  against  this  Defendant,  may  be 
ascertained  accurately. 


Besides,  even  if  it  were  impossible  to  ascertain  the 
value  of  a  reversion  dependent  on  a  particular  con- 
tingency, it  might  nevertheless  be  shewn  that  it  was 
sold,  and  must  have  been  sold,  for  less  than  it  was  fiurly 
worth.  Admit  that  no  computation  can  be  made  of  the 
fair  price  of  a  reversion  of  80/.  a  year,  expectant  on  the 

death 


pectant  on  the  decease  of  the 
plaintiff'  uncle  without  issue. 
On  the  application  of  the  de- 
fendants, and  with  the  consent 
of  the  plaintiffs,  a  reference  as 
to  the  adequacy  of  the  consider- 
ation was  directed;  the  Master 
rqx>rted  in  faTOur  of  the  de- 


fendants; andy  exceptions  to  the 
report  being  over-ruled,  the  bill 
was  finally  dismissed.  See  also 
Ex  parte  THndai  in  the  Matter  rf 
Gibbiru^  (^Montagu  and  MaC" 
arthwy  4 15.,)  and  Ex  parte  Ba^e 
in  the  Matter  of  GibHns,  {ML 
499.) 
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death  ct  James  Bob^  and  of  his  sister  without  issue,  still       1880^ 
it  is  oeitain  that  such  a  revei*sion  must  be  worth  more 
than  a  similar  reversion  of  70/.  a  year,  and  worth  less 
than  a  simihur  reversion  of  150/.  a  year.     Now,  the  sale 
piooeeded  oq  the  supposition  that   the  rent  of  four 
clcimths  of  the  premises  was  70/.  a  year,  when,  in  fact, 
it  was  801.  a  year.     And  even  if  the  vendor  had  been 
avaie  that  the  rent  paid  under  the  existing  lease  was 
Hlhe  ra&e  of  80/.  a  year,  be  would  not  have  been  treat- 
iag  on  the  basis  of  the  &ir  value  of  the  property ;  for, 
whin  five  years  from  the  date  of  the  contract,  the  De- 
fendant took  a  lease  of  other  undivided  shares  of  the 
ficemisesy  at  a  rent  which  was  nearly  double  of  that  rate. 
It  is  impossible,  therefore,  that  a  fair  price  could  have 
given  for  this  reversion,  because  the  treaty  pro- 
npon  an  estimate  of  the  yearly  value  of  the  pro- 
pcf^  which  was  far  below  the  truth. 

Tke  Master  of  the  Rolls. 

The  probability  that  a  bachelor  of  sixty-three  will 
Barry  and  have  issue,  depending  upon  the  peculiar 
babits  and  disposition  of  the  party,  and  the  accidents  of 
Mt,  b  not  the  subject  of  estimate  or  calculation ;  and  I 
pat  OBt  of  my  consideration  all  evidence  which  affects 
Id  set  a  value  on  that  contingency. 

The  P]ainti£&  have  not  in  their  bill  alleged  that  there 
was  any  misrepresentation  with  respect  to  the  rental. 
If  it  had  been  alleged,  the  Defendant  might  have  ex- 
and  disproved  it.  I  cannot,  therefore,  infer 
don  merely  from  the  expression  used  in 
dK  letter  of  the  Defendant's  agent. 

It  appears  that,  on  the  death  of  the  tenant  for  life  in 
U98,  the  Defendant  agreed  to  pay  the  other  proprietors 

a  rent 
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1830.  a  rent  for  their  shares  at  the  rate  of  150^  for  four 
elevenths.  He  asserts  that  this  was  much  more  than 
the  actual  market  value,  and  it  may  have  been  so;  but  it 
certainly  affords  a  presumption,  that,  at  the  time  of  the 
contract,  the  premises  were  worth  more  than  the  exist* 
ing  rent  of  220/.,  and  affords  a  strong  ground  for  an 
inquiry,  what  was  the  value  of  the  reversion  of  the 
female  Plaintiff  at  the  time  of  the  agreement?  I  mean 
the  value  of  the  reversion  without  regard  to  the  contin* 
gency ;  for  though,  generally  speaking,  such  a  contin- 
gency, as  I  have  already  stated,  is  not  the  subject  of 
estimate  or  calculation,  yet,  in  this  particular  case,  the 
Defendant  has  himself  furnished  a  rule  by  which  to 
estimate  that  contingency.  At  the  beginning  of  the 
treaty,  the  Defendant  was  not  aware  that  such  a  con- 
tingency existed,  and  he  put  a  value  upon  the  Plaintiff's 
share,  as  if  the  reversion  were  certainly  to  take  effect 
upon  the  death  of  the  tenant  for  life.  When  he  after- 
wards discovered  the  contingency,  he  proposed  to 
deduct  one  half  of  the  sum  he  had  just  ofiered ;  and 
that  proposal  was  ultimately  the  basis  of  the  agreement- 
He  was  well  acquainted  with  the  tenant  for  life,  wha 
was  his  landlord;  and,  his  proposal  admitting  thaty 
under  all  the  circumstances,  one  half  of  the  value  of  the 
reversion  was  a  fair  deduction  in  respect  of  the  contin^ 
gency,  he  cannot  complain  that  the  Court  adopts  the 
rule  whifih  governed  his  own  conduct  in  the  treaty. 

Upon  the  whole,  therefore,  I  think  the  justice  of  the 
case  will  be  reached  by  referring  it  to  the  Master  to 
inquire  and  state  what  was  the  value  of  four  elevenths 
of  the  reversion  at  the  time  of  the  agreement,  supposing 
it  had  been  to  take  effect  certainly  at  the  death  of  the 
tenant  for  life^  and  by  declaring  that  one  half  of  such 
value  is  to  be  deducted  in  respect  of  the  condngency. 

In 
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In  this  case,  five  years  elapsed  after  the  agreement,        1830. 

ind  before  the  death  of  the  tenant  for  life,  without  issue,      *^  _  - 

Baker 
md  no  complaint  was  made  on  the  part  of  the  Plain-  v. 

Bent. 


who  appear  not  to  have  disputed  the  contract,  until 
die  condngency  happened  in  their  favour.  I  give  no 
eosti^  therefore,  to  the  hearing;  and  shall  reserve  the 
eoDsideration  of  further  direcuons  and  subsequent  costs, 
SDtil  after  the  Master  shall  have  made  his  report. 


DOVE  V.  EVERARD- 


RoLLf. 

Feb.  11. 


'l^HE  testator,  who  was  a  farmer,  appointed  E'Oerard  If  one  of  twa 

and  Manly  his  trustees  and  executors.    At  a  meet-  ^stees  and 

iBg  ci  the  family,  held  immediately  after  the  testator's  executors  dis- 

dnth,  Everard  stated,  that,  as  he  was  a  creditor  of  the  renounces, 

dnened,  he  had  better  not  act,  and  it  was  agreed  that  andafterwwds 

'  °  ^  possesses  utm^ 

Ae  opiiiion  of  counsel  should  be  taken  on  the  point,  self  of  assets 

Counsel  advised  him  not  to  act;  and,  on  the  21st  of  ofthe^her 

^,  he  executed  a  deed  of  disclaimer  as  to  the  real  who  has  ac- 

and  renounced  probate  in  the  ecclesiastical  court.  ^ruAt  and 


%  as  Manby.  who  alone  proved  the  will,  was  P';?7®^^ 

with  the  management  of  farmmg  stock,  or  not  thereby 

wkk  its  value,  Everard  took  an  active  part  in  the  con-  ^^ntoblc^ 

fcraioo  of  the  assets  into  money :  but  he  stated,  that  he  a  trustee  and 

did  80  merely  as  the  agent  of  Manby  ;  and  that  he  paid  ^^t^ot  to 

to  luiDs  or  applied  according  to  his  direction,  and  ao'  be  made  a 

to  him  for,  all  the  monies  which  had  thus  come  ^t  for  the 

his  hands.  ^"^^" 

of  the  estate. 

Under  these  circumstances  Everard  had  been  made  a 

defendant  to  a  suit  for  the  administration  of  the 

;  and  the  question  was^  whether  he  was  a  neces- 

mry  or  pitqper  party. 

Mr. 
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Mr.  Treslave^  and  Mr.  SkirroWf  for  the  PlaintifF,  cited 
Ileadv,Tf'uelove(a),  and  contended,  that  Everard^  having 
possessed  himself  of  the  assets,  became  accountable  as 
executor  and  trustee,  notwithstanding  his  disclaimer  and 
renunciation,  and  that  it  was  not  competent  to  him  to 
refer  his  possession  to  his  supposed  delegated  character 
of  agent. 


Mr.  Bickersteth  and  Mr.  Rolfe^  contra^  submitted,  that 
Everard  had  intermeddled  with  the  assets  only  as  the 
agent  of  Manby^  to  whom  alone  he  was  accountable,  and 
not  to  Manh/s  cestuisqiie  trust. 

The  Master  of  the  Rolls  was  of  opinion  that 
Exjerard  had  not  acted  as  trustee  and  executor;  and 
that  he  ought  not  to  have  been  made  a  party.  The  bill 
was  therefore  dismissed  as  against  him  with  costs.  - 

(a)  Ambler,  417. 


Rolls. 
Feb.  16. 

Where  the 
trust  is  too 
vague  £mr  the 
Court  to 
execute,  the 
next  of  kin 
are  entitled. 
A  testatrix 


FOWLER  V.  GARLIKE. 


CAR  AH  HATRELL,  after  bequeathing  to  BenfieU 
Garlike  300  guineas,  and  to   Thomas  Brotame  100 


guineas,  and  giving  legacies  to  various  persons  who 
were  distantly  related  to  her,  disposed  of  the  residue  of 
her  property  in  the  following  manner: —  **  And  whereas 
bequeaths  the  I  have  the  power  to  dispose  by  will  of  the  sum  of 
property  to       2000/.,   which   my   executors   will   be   entitled   at   my 

her  executors,  decease  to  receive  from  the  executors  of  Mr.  Thomas 
upon  trust  to  ^^       ,. 

dispose  of  the  Hatrett 

same  at  such 

times  and  for  such  purposes  as  they  should  think  fit ;  it  being  her  intention  that 
the  distribution  thereot  should  be  left  entirely  to  their  discretion :  Held,  that  the 
executors  were  trustees  of  the  residue  of  the  property  for  the  next  of  lun  of  the 
testatrix. 
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Hairdl  of  NetBcasHe-^under-'Lyne ;  now  I  do  hereby  direct 
thai  the  annual  interest  or  dividends  thereof  shall  be 
pud  and  applied,  at  the  discretion  of  my  executors,  to 
and  for  the  use  of  my  sister,  Mrs.  Dorothy  Hatrell, 
daring  her  life;  and  as  to  the  said  principal  sum  of 
20OQL  (subject  to  such  my  said  sister's  Iife«interest 
therein),  and  all  and  singular  other  my  estate  and 
e^ts  whatsoever  and  wheresoever,  real  and  personal, 
Bot  hereinbefore  disposed  of,  and  every  part,  share,  or 
interest  therein  respectively,  of  or  to  which  I  now  am, 
or  at  the  time  of  or  immediately  before  my  decease 
dball  be,  possessed  or  entitled,  in  possession,  expectancy, 
or  otherwise  howsoever,  or  whereof  I  have  the  power  to 
diqx>se  in  any  wise,  I  give,  devise,  and  bequeath,  limit, 
i|fM>int,  and  dispose  of  the  same  and  every  parcel 
diereof  respectively,  to  the  said  William  Bennet  Garlike^ 
and  Reverend  Thomas  Brown,  to  hold  to  them,  their 
heirs,  executors,  and  administrators,  according  to  the 
nature  and  tenure  of  such  property,  upon  trust  to  dis- 
pose of  the  same  at  such  times  and  in  such  manner, 
sad  for  such  uses  and  purposes  as  they  shall  think  fit, 
it  being  ray  will  that  the  distribution  thereof  shall  be 
left  entirely  to  their  discretion."  She  then  appointed 
Garlike  and  Brown  her  executors,  empowering  her  said 
tnistees  and  executors  to  convert  all  her  property  into 
money,  and  to  invest  the  proceeds  on  securities,  which 
dwj  were  to  vary  at  pleasure,  and  directing  that  each 
iboold  be  accountable  only  for  his  own  receipts. 


18S0. 


The  bill  was  filed  by  persons  to  whom  legacies  had 
been  given,  claiming  to  be  entitled  beneficially,  as  next 
of  kin  of  the  testatrix,  to  the  residue  of  her  property. 


Mr.  Tinney  and  Mr.  Skirrow,  for  the  Plaintiffs. 

It  is  evident  from  the  language  of  the  will  that  Garlike 
and  Brawn  were  not  to  take  the  residue  beneficially; 

R  they 
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they  were  to  be  trustees  for  some  person  or  other,  and 
for  some  purpose  or  another:  but  who  those  persons 
are,  or  what  that  purpose  is,  the  testatrix  has  not  ex- 
plained. The  objects  of  the  trust  being  thus  left  un- 
certain, the  residue  must  be  considered  as  not  disposed 
of,  and  will  go  to  the  next  of  kin.  Vezey  v.  Jamson  (a), 
Morice  v.  The  Bishop  of  Durham  (i),  James  v.  Allen,  {c) 

Mr.  Bickersteth  and  Mr.  Turner^  for  the  Defendants  in 
the  same  interest. 

Mr.  Pemberton  and  Mr.  ChandlesSi  for  Garlike  and 
Brown. 

In  the  cases  cited  some  object  of  benevolence  or 
charity  was  pointed  out  distinctly.  Here,  to  use  the 
words  of  Sir  William  Grants  in  Gibbs  v.  Rtmisey  (rf), 
we  have  "  nothing  but  a  purely  arbitrary  power  of  dis- 
position, according  to  a  discretion  which  no  Court  can 
either  direct  or  control."  "  It  is  not  to  be  contended," 
adds  that  great  Judge,  "  that  if  the  words  were,  *  to  be 
disposed  of  according  to  their  discretion,'  that  would 
have  qualified  the  preceding  gift."  This  is  almost  in 
terms  the  case  which  Sir  W.  Grant  contemplated. 


The  words  of  the  bequest  give  the  absolute  beneficial 
interest  to  the  executors :  they  are  to  dispose  of  the 
residue  for  such  uses  as  they  shall  think  fit ;  the  distri- 
bution of  it  is  left  entirely  to  their  discretion.  Such 
powers  amount  to  a  complete  right  of  property,  and 
words  so  express  must  exclude  any  trust  for  the  next 
of  kin.  What  is  there  to  hinder  a  testator  from  giving 
his  property  to  such  persons  or  person  as  a  certain 
individual  shall  think  fit  to  select?     ^*  Supposing,"  says 

Sir 


(a)  1  Sim,  4-  Stu.  69. 

{b)  9  Ves,  599.  10  Ve9*  522. 


(^c)3  Mer,  17. 

(<0  2  F^*.  «$•-».  297. 
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Sir  William  Grants  in  Gibbs  v.  Rumsey  (a\  "  the  testatrix 
after  this  gift  to  the  executors,  had  requested  them  to 
give  the  residue  to  such  persons,  and  in  such  manner, 
as  they  may  think  proper   and  expedient,  there  would 
have  been   no  trust,  notwithstanding  the  words,  on  ac« 
count  of  the  uncertainty  of  the  object.     It  is  said  the 
testatrix  meant  the  executors  to  give  this  property  to 
somebody,   and  not  to  enjoy  it  themselves:    but  that 
might  be  said  in   every  case  of  a  bequest  to  give  to 
objects  not  distinctly  specified,  and  in  every  case  of  a 
general  power  of  appointment.     It  would  be  necessary 
to  show  that  these  executors  not  only  cannot  enjoy  it 
themselves,  but  have  no  right  to  appoint  it  to  others ; 
as,  whether  they  have  tlie  absolute  property  or  only  a 
power  to  appoint  the  residue,  still  the  claim  of  the  heir 
or  next  of  kin  is  premature,  until  it  shall  be  seen  whe- 
ther any  appointment  will  be  made.     It  was  insinuated 
in  the  argument  that  this  was  probably  a  secret  trust  for 
diarity.     If  that  were  so,  it  would  be  void  :  but  there  is 
nothing  in  the  case  entitling  me  to  form  such  a  con- 
clusion.    Therefore  neither  the  heir  nor  the  next  of  kin 
has  a  right  to  call  upon  the  executors  to  account  for 
the  residue."    These  dicta  of  Sir  William  Grant  dispose 
of  the  present  question. 


1830. 


FOWLEB 

Garlike. 


However,  if  it  be  considered  that  there  is  in  this  will . 
enough  to  indicate  an  intention  that  the  executors  were 
to  apply  the  property  to  purposes  of  charity  and  bene- 
volence, they  will  be  most  ready  to  concur  in  such  an 
employment  of  the  funds  either  under  the  direction  of 
the  Court  or  in  the  exercise  of  their  own  discretion. 


TTie  Master  of  the  Rolls  was  of  opinion  that  this 
a  plain  trust,  but  too  uncertain  for  a  court  to  exe- 
cute, and  declared  the  next  of  kin  entitled  to  the  re- 
siduary estate. 

(o)  2  F^*.<S--B.  298. 

R  2 
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^''"^-  WATSON  V.  REID. 

Feb.  18. 

rt!l^eidor!^*  TN  JttWf  1826,  the  Defendant  entered  into  a  contract 
having  notice  -*•  to  purchase  some  houses  from  the  Plaintiff.  An 
chaser  that       abstract    was    delivered ;    and    a   correspondence   with 

the  latter  respect  to  the  title  took  place.     But,  on  the  7th  of 

abandoned  his        ^  ,      x-^  r     i 

contract,  did     Jpril  1827,  the  Defendant  gave  notice  to  the  vendor 

bi^lforsDe-  ^^^^  ^^  objected  to  the  title,  and  abandoned  the  con- 
cific  per&rm-  tract;  and,  on  the  1st  of  Mai/  following,  he  demanded  a 
a  year  after-      return  of  his  deposit.     The  Plaintiff  refused  to  return 

wards:  the       the  deposit,  but  did  not  take  any  steps  to  enforce  the 

hill  was  diS"  .'        *. 

missed  on  the    contract  until  the  25th  of  April  1828,  when  he  filed  his 

ground  of  un^    bju  fo^  ^  specific  performance. 

reasonable  '  ^ 

delay. 

Mr.  Hayter^  for  the  Defendant,  submitted,  that  a 
vendor,  who,  after  the  purch&ser  had  given  notice  that 
he  abandoned  the  contract,  allowed  so  long  a  period  to 
elapse  without  taking  any  step  to  enforce  performance, 
was  not  entitled  to  the  assistance  of  a  court  of  equity, 
and  ought  to  be  left  to  his  remedy  at  law.  The  in- 
activity of  the  vendor  might  further  be  considered  as 
acquiescence  in  the  abandonment  of  the  contract:  and 
the  situation  of  the  purchaser  might  have  been  mate- 
rially different,  if  the  attempt  to  compel  the  performance 
of  the  contract  had  been  made  without  delay. 

Mr.  Preston  and  Mr.  Chtng,  contra. 

It  is  of  course  that  there  should  be  a  reference  of  the 
title  to  the  Master.  Never  till  now  was  it  suggested, 
that  a  vendor,  who,  instead  of  rushing  Instantly  into  a 
suit,  waited  for  nine  or  ten  months  before  be  took  that 
step,  thereby  lost  his  right  to  the  assistance  of  a  court 

of 


CASES  IN  CHANCERY. 

of  equity.  As  the  vendor  was  always  ready  and  willing 
to  perform  the  contract,  and  to  make  a  good  title  to 
the  premises,  the  notice  of  abandonment  was  of  no 
avaiL  Delay  may  with  more  reason  be  imputed  to  the 
pardiaser,  who  has  not  attempted  to  enforce  the  return 
of  his  deposit,  than  to  the  vendor,  who  allowed  a  year 
to  elapse  before  he  filed  his  bill. 
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The  Master  of  the  Rolls  dismissed  the  bill  with 
costs,  on  the  ground  of  unreasonable  delay  in  filing  it. 


BARTON  V.  TATTERSALL.  Rolls. 

Feb,  15.  25. 

l^N  the  14th  of  September  1814?,  Philip  Jacobs  took  A  person,  who 

^^  the  benefit  of  the  act  then  in  force  for  the  relief  of  JeneKtS 

insolvent  debtors,  and  was  discharged  by  the  insolvent  act  ror  the 

debtors*  court.     The  schedule,  which  on  that  occasion  solvent 

was  annexed  to  his  petition,  enumerated  debts  due  to  clebtors,  first 

nzty-seven  different  creditors,  and   amounting   in  the  second  time  ia 

whole    to    2280/.,    and    specified   assets   amountin<nr   to   ^s^o.  died»Q 

^  .  *  18«6,  leaving 

between  Si.  and  4/.  only.     The  usual  assignment  to  the  assets  more 

provisional  assignee  was  executed.  foMhe  pay!"' 

ment  of  all 
On  the  22d  of  February  1820,  Jacobs  was  again  dis-  ^hich  he  had 

cfaarired    under   the   acts   for   the   relief    of   insolvent  contracted 
,  ,  1-1  •  •  .  1    subsequently 

debtors,  entered   mto  the  requisite   recognizance,   and  to  his  second 

executed  the  usual  assignment  to  the   provisional   as-  ^solvency: 

signee.       That  the 
assets  ought 
to  be  applied  in  payment  first  of  these  subsequent  debts ;  and,  secondly,  of  the  debts 
scbcdnled  under  the  second  insolvency;  and,  thirdly,  of  the  debts  scheduled  under 
tbe  first  insolvency : 
That  a  court  ot  equity  had  jurisdiction  so  to  administer  the  fund :  and 
That  tbe  right  of  the  creditors  to  such  relief  was  not  affected  by  the  statute  of 
Bnritations. 

R3 
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1830.        signee.     The  debts  scheduled  on  that  occasion  amounted 

^^T*^'*"^      to  nearly  1000/.,  and  the  assets  to  about  14/.     He  sub- 

Bahton 

ff,  sequently  acquired  considerable  property,  but  paid  none 

Tattebsall.  Qf  ^j|g  debts  contracted  previously  to  either  of  his  in- 
solvencies; and  he  died  on  the  4th  of  December  1826, 
leaving  assets  of  such  an  amount,  that  there  would 
remain  a  considerable  surplus,  after  all  his  debts,  in- 
curred since  the  22d  of  Febrtui7y  1820,  were  satisfied. 

The  Plaintiff  was  a  creditor  of  Jacobs  under  each  of 
the  insolvencies,  and  under  each  of  them  had  been 
appointed  assignee  of  his  estate  in  trust  for  the  creditors. 
The  bill  was  filed  against  Jacobs^s  executor,  in  order  to 
have  the  surplus  of  the  assets,  after  payment  of  the  debts 
contracted  bv  Jacobs  since  his  last  discharge,  applied 
towards  the  satisfaction  of  the  debts  set  forth  in  the 
schedules  of  the  insolvent. 


Mr.  Pembej'ton  and  Mr,  Parker^  for  the  bill. 

The  53  G.  3.  c.  102.  created  the  Court  for  the  relief 
of  insolvent  debtors:  and,  by  the  tenth  section,  the  court 
is  directed  to  order  an  engagement  to  be  executed  by 
the  petitioner,  seeking  the  benefit  of  the  act,  "  to  pay  so 
much  of  the  just  debts  and  demands  of  the  several 
persons  against  whom  such  prisoner  shall  by  such  court 
be  adjudged  entitled  to  the  benefit  of  this  act,  as  shall 
not  be  paid  out  of  the  estate  and  effects  to  be  conveyed 
and  assigned  by  such  prisoner  for  such  purpose,  in  case 
he  or  she  shall  at  any  time  thereafter  be  enabled  to  pay 
such  debts  and  demands,  or  to  pay  such  part  or  parts 
thereof  as  he  or  she  shall  be  able  at  any  time  to  i>ay, 
&c. ;  and  judgment  shall  thereupon  be  entered  in  such 
court  against  such  prisoner,  in  pursuance  of  such  en* 
gagement,  which  judgment  shall  and  may,  if  the  court 
shall  so  order,  be  executed  against  the  future  estate  and 
effects   of  such   prisoner,    real   and   personal,  as  such 

court 
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IS  SO.  altogttlher  insufficient.  The  present  Plaintiff  has  ap^ 
plied  to  the  Insolvent  Debtors'  Court,  and  obtained  every 
assistance  it  could  give;  but  that  assistance  has  been 
Tattersall.  found  iq  \^  totally  ineffectual  for  any  useful  purpose. 
He  stands,  therefore,  in  the  situation  of  a  person  wbo^ 
in  common  witli  the  other  creditors  of  the  deceased,  has 
a  legal  claim  against  the  assets,  and  he  has  a  right  to 
have  effect  given  to  that  claim  by  the  administration  of 
the  assets  in  this  Court. 

« 
Mr.  Bickersteth  and  Mr.  Merivale^  cantrd. 

The  debts  of  the  creditors,  for  whose  benefit  this  suit 
is  instituted,  would  have  been  bound  by  the  statute  of 
limitations,  if  the  debtor  had  not  taken  the  benefit  of  the 
insolvent  acts.  The  question  then  is.  What  is  there  in 
the  provisions  of  the  insolvent  acts  to  put  the  creditor 
in  a  better  situation,  than  if  insolvency  had  not  oc- 
curred ?  He  is  deprived  of  his  remedy  against  the 
person ;  his  remedies  against  the  property  of  the  debtor 
remain.  But  what  is  there  to  prolong  the  duration  of 
those  remedies  ?  The  52  G.  3.  c.  165.  5.  S*.  declares, 
^^  that  nothing  therein  contained  should  be  deemed  or 
taken  to  discharge  the  future  estate  or  effects,  real  or 
personal,  of  any  person  or  persons  discharged  under 
the  act,  and  that  all  and  every  person  or  persons 
entitled  to  receive  or  be  paid  any  such  debts,  damages, 
costs,  sum  or  sums  of  money,  should  have  all  such  and 
the  like  remedies  in  law  and  equity  against  such  future 
estate  and  effects,  other  than  and  except  the  necessary 
apparel  and  bedding  of  such  person  or  persons  and 
their  family,  and  the  necessary  tools  for  his,  her,  or  their 
trade  and  occupation,  not  exceeding  the  value  of  40/., 
but  not  against  the  person  of  the  party  for  payment 
thereof,  as  he,  she,  or  they  might  have  had,  if  that  act 
had  not  been  made."  The  principle  of  the  act,  as  to 
the  insolvent,  seems  to  be,  that  the  creditor  is  to  have 

the 
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V. 
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Besides,  it  would  appear,  that  the  rights,  which  are 
reserved  lo  creditors  against  the  future  property  of  the 
insolvent,  are  not  absolute;  they  are  to  be  exercised 
through  the  instrumentality  of  the  insolvent  debtors' 
court,  and  are  to  be  subject  to  its  discretion.  In  inter- 
meddling with  such  matters,  and  in  assuming  to  itself 
power  to  regulate  or  administer  the  rights  or  remedies 
created  by  these  statutes,  a  court  of  equity  seems  to  be 
stepping  out  of  its  proper  sphere. 


Feb.  25.  27ie  Master  of  the  Rolls. 

By  the  several  acts  for  the  relief  of  insolvent  debtors, 
if  the  assets  of  the  insolvent  are  at  the  time  of  his  death 
more  than  sufficient  to  pay  his  subsequently  contracted 
•  debts,  they  shall  go  in  discharge  of  the  debts  from  which 
he  was  relieved  by  the  insolvent  acts :  and  a  particular 
mode  is  prescribed  in  which  the  benefit  of  that  provision 
is  to  be  obtained.  That  mode  has  not  been  followed  in 
the  present  case ;  and  the  question  is,  whether  a  court 
of  equity  has  authority  to  administer  the  assets  in  dis- 
charge of  those  debts.  I  am  of  opinion  that  it  has  such 
authority. 

The  insolvent  here  had  twice  taken  the  benefit  of  the 
acts ;  and  it  appears  to  me  that  the  order  of  payment 
must  be,  to  pay  lasi  the  creditors  who  claim  under  the 
Jirst  insolvency, 

« 

I  do  not  consider  the  lapse  of  time  as  of  the  least  im- 
portance ;  for  here  the  liability  arises  in  respect,  not 
of  a  promise,  but  of  a  lien  created  by  the  statute. 


"His 
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^'  His  Honor  doth  declare,  that  the  surplus  assets  of        1830. 
the  testator  Philip  Jacobs,  after  payment  of  his  funeral         ~^     / 
and  testamentary  expenses,  and  debts  since  his  last  in-  v. 

solvency,  are  applicable,  first,   to  the  payment  of  the   Tattkesall. 
dd)ts  under  the  second  insolvency,  and  then  in  the  pay- 
ment of  his  debts  under  the  first  insolvency,"  &c. 

Reg.  Lib.  1829.  A.  11 11. 


ATTORNEY-GENERAL  v.  ACKLAND.  Rolls. 

Feb.  S4. 

A  TESTATOR  left  a  sum  of  money  upon  trust,  to  If  a  trustee,  to 
be  laid  out  in  lands  for  charitable  purposes.     The  J^l'j^qJ'elTJ 
trustee  of  the  legacy  received  the  money  and  with  it  upon  trust  to 
bought  lands,  of  which  he  took  a  conveyance  to  himself  SJJ.  chaiitM>le' 

upon  the  trusts  expressed  in  the  will.  purposes,  re- 

ceives  the 
money  and 

The  question  in  the  suit  was,  whether,  as  the  trustee  jay*  i'  o"^  in 

.  lands,  which 

had  taken   a  conveyance  of  the  lands    m  trust   for   a  are  conveyed 
charitable  purpose,  the  Court  would  not  execute   the  [^6**"^"^^"- 
trust  thus  created,  though  it  would  not  have  given  effect  pressed  in  the 
originally  to  a  bequest  which  was  contrary  to  the  niort-  JJus' executed 

main  act.  i*  contrary  to 

the  mortmain 
act,  and  will 

Mr.  Pemberton.  for  the  information.  ?ot  be  carried 

into  effect  by 
the  Court. 

Mr.  Bickersteth  and  Mr.  Beames,  contra. 

The  Master  of  the  Rolls  held,  that  a  trustee  could 
not,  by  so  acting,  give  effect  indirectly  to  a  bequest 
which  was  contrary  to  the  mortmain  act« 
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IB  30. 

Rolls.  JOHNSON  V.  TELFORD. 

Feb.  25. 

An  heir  is  not  JOHN  SIMPSON,  by  his  will,  dated  the  12th  of 
pnt  to  his  August  1807»  gave,  devised,  and  bequeathed,  limited, 

t^eensL  Scotch  *"^  appointed  all  and  every  his  real  and  personal  estate, 

estate  and  be-   whatsoever  and  wheresoever,  which  he,  or  any  person 

nents  given  to  .  . 

him  by  a  will,    in  trust  for  him,  were  or  was,  or  should  be  seised  or 

b?  the  force  possessed  of,  or  entitled  to,  in  possession,  reversion, 
ral  expres-  remainder,  or  expectancy,  and  all  his  estate  or  interest 
da5y  iftKe"      therein,  subject  to  the  payment  of  his  debts,  funeral 

uses  of  the        expenses,   and    certain   annuities    and   legacies,    unto 

will  are  not 

applicable  to     ^^^  to  the  use  of  Thomas  Telford  and  Joseph   Loxdale, 

Scoti^V^tO'  jijejj.    heirs,   executors,   administrators,     and    assigns. 

An  hdr  is  upon  trust  that  they,  and   the  survivor  of  them,  his 

not  to  be  heirs,  executors,  administrators,   and   assigns,    should, 

by  ambiguous  during  the  joint  lives  of  his  the  testator's  two  daughters, 

**5!^totor  J^^^  Johnson  and  Mary  Ann  Newton^  pay  the  interest, 

by  a  codicil,  dividends,  and  annual  produce  of  all  his  said  real  and 

he  had  pur-  personal  estate  and  effects,  into  the  hands  of  his  two 

^**f^  jj^^"  daughters,  in  equal  shares  and  proportions,  for  their 

since  the  date  respective   sole  and  separate  use ;  and  that,  from  and 

d    '^eJth  immediately  after  the  decease  of  his  daughters  respec- 

to  trustees  tivelj,  they  should  stand  seised  and  possessed  of  his 

Msta  ex-  ^^^^  ^"^  personal  estate  and  effects,  upon  certain  trusts 

pressed  in  his    for  the  benefit  of  the  children  of  Jane  Johnson  and  Mary 

will,  and  di-        ^       _  _  i     »    •     •  .,,... 

rected  that,  if  Ann  Newton,  and  their  issue ;  with  limitations  over,  m 

any  heredttap    J^jfault  of  issue  of  the  dauirhters.     The  will,  also,  irave 
meats  pur-  °  '         '  o 

chased  by  him  the  trustees  power  to  sell  the  real  estate,  and  authorized 
at  any  time  or  .. 

times  should  ^"*°™» 

happen  to  be 

conveyed  after  the  date  and  publishing  thereof,  hit  hcir-at^law,  or  other  real  repre- 
sentatives, and  every  other  person  in  whom  the  same  should  be  vested,  should,  forth- 
with upon  his  decease,  convey  and  assure  the  same  to  his  trustees  upon  the  trusts 
of  his  will:  he  purchased  other  estates  afterwards  :  Held,  that,  as  to  the  subsequently- 
purchased  estates,  a  case  of  election  was  not  raised  against  the  heir  taking  benefits 
under  (he  wilL 
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them,  daring  the  life  of  the  testator's  daughters,  to  revoke 
all  the  limitatioQs  to  them  and  their  issue,  and  to  declare 
in  what  other  manner  they,  the  trustees,  or  the  survivor 
of  them,  or  the  heirs,  executors,  administrators,  or  as* 
signs,  of  such  survivor,  should  stand  seised  and  possessed 
thereof  for  the  benefit  of  his  two  daughters,  their  hus- 
bands and  issue. 


2«$ 


1830. 


Johnson 

V, 
TSLFORB. 


The  testator  made  a  codicil,  dated  the  26th  of  May 
181 19  which  contained  the  following  clause:  — 


^  Whereas  I  have,  since  the  publishing  of  my  last 
will  and  testament,  purchased  certain  freehold  estates  in 
and  Dear  the  CaslU  Foregate^  in  the  town  of  S/irews^ 
Imn^"  &c^  **  now,  I  do  hereby  give  and  devise,  direct) 
limit,  and  appoint  the  same  estates  and  premises,  with  the 
hereditaments  and  appurtenances,  unto  and  to  the  use 
of  Tkamas  Telford  and  Joseph  Loxdale^  their  heirs  and 
assigns  for  ever,  upon  the  trusts,  and  to  and  for  the 
intents  and  purposes  expressed  and  contained  in  my 
will,  of  and  concerning  my  other  freehold  estates  devised 
by  me  to  them  in  my  said  will:  and  if  it  shall  happen 
that  any  hereditaments  purchased  by  me  at  any  time  or 
times,  should  happen  to  be  conveyed  after  the  date  and 
publishing  hereof,  then  I  direct  and  appoint,  that  my 
h^-at-law  or  other  real  representatives,  and  every 
other  person  in  whom  the  same  shall  be  vested,  shall 
forthwith,  upon  my  decease,  convey  and  assure  the  same 
onto  and  to  the  use  of  Thomas  Telford  and  Joseph  Loay 
daUy  their  heirs  and  assigns  for  ever,  upon  the  trusts, 
and  for  the  intents  and  purposes  contained  in  my  will, 
of  and  concerning  my  real  estate  devised  to  them  by 
my  said  will." 


The  testator,  at  the  time  of  his  death,  was  seised  of 
real  estates  in  Scotland^  of  which  he  had  acquired  some 

before 


24^ 


18S0. 


Johnson 

V, 

Trlford. 
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before  the  date  of  his  will,  and  others,  subsequently. 
After  the  date  of  the  codicil  he  purchased  freehold  and 
copyhold  lands  in  England j  which  were  duly  conveyed 
to  him. 


Jane  Johnson  and  Mary  Ann  Newton  were  the  co- 
heiresses of  the  testator,  according  to  the  laws  both  of 
England  and  of  Scotland^  and  according  to  the  customs 
of  the  manors  of  which  his  copyholds  were  bolden. 
The  bill  was  filed  by  their  children,  praying  a  declar- 
ation that  the  co-heiresses,  Jane  Johnson  and  Mary  Ann 
Newton^  were  bound  to  elect  either  to  give  effect  to  the 
will  and  codicil  as  to  the  heritable  estates  in  Scotland^ 
and  to  the  codicil  as  to  the  subsequently  purchased 
freehold  and  copyhold  lands  in  England^  or  to  lose  the 
benefits  given  them  by  the  will. 

There  were  two  questions  in  the  cause : 

First,  Whether  the  daughters  were  put  to  their  elec- 
tion between  the  Scotch  estates  and  the  benefits  given  to 
them  by  the  will ;  and, 

Secondly,  Whether,  if  they  claimed  the  benefits  given 
them  by  the  will,  they  were  bound  to  convey  the  estates 
purchased  after  the  date  of  the  codicil  to  the  uses  of  the 
will. 

Mr.  Tinney  and  Mr.  Barber,  for  the  Plaintifis. 


Mr.  Temple,  for  the  trustees. 

Mr.   Treshve  and   Mr.  James    Wilson,   for   the   co- 
heiresses. 

On  the  first  point,   it  was  argued  on  behalf  of  the 
Plaintifi,  that  the  decision  of  Sir  jrUliam  Grant,  in 

Bfvdie 
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Brodie  v.  Barry  (a),  established,  that  an  English  will, 
tboagh  inoperative  to  pass  real  estates  in  Scotland^  was 
sufficient  to  raise  a  case  of  election  against  a  Scotch  heir 
who  took  benefit  under  it.  In  this  case,  as  in  that,  the 
will  and  codicil  as  testamentary  instruments,  had  no 
operation  on  the  Scotch  estates;  but  they  manifested  a 
dear  intention  to  subject  the  whole  of  the  testator's  pro- 
perty, wherever  it  might  be  situate,  to  the  same  series  of 
trusts.  This  intention  would  be  in  part  defeated,  if  the 
co-heiresses  were  to  take  the  fee  of  the  lands  in  Scot- 
land :  and  they  could  not  be  allowed  to  defeat  some  of 
the  dispositions  contained  in  the  will,  and  at  the  same 
time  to  enjoy  the  benefits  which  it  gave  them. 


1830. 


Johnson 
Telford. 


On  the  second  point,  TheUusson  v.  Woodford  (&)  was 
dted,  to  shew  that  an  heir  might  be  put  to  elect  between 
the  benefits  given  him  by  the  will  and  lands  purchased 
after  the  date  of  it.  The  only  question,  therefore,  was, 
whether,  in  the  present  case,  the  testator  had  manifested 
an  intention  to  dispose  of  the  after-purchased  lands. 
Now,  the  codicil  contained,  first,  an  express  devise 
of  the  freeholds  at  Shrewsbury^  which,  though  pur- 
chased, had  not  been  conveyed  to  him :  and  he  next 
directed,  that  ^'  if  it  shall  happen  that  any  hereditaments, 
purchased  by  him  at  any  time  or  times,  should  happen 
to  be  conveyed  after  the  date  of  the  codicil,"  those  he- 
reditaments should  upon  his  decease  be  conveyed  to  his 
trustees,  upon  the  trusts  expressed  in  his  will.  This 
last  proviso  was  general  in  its  expression :  it  extended 
to  all  hereditaments  purchased  by  him  at  any  time,  and 
would,  therefore,  include  subsequently  acquired  lands ; 
and  it  could  not  have  been  inserted  with  a  view  merely 
to  the  freeholds  in  Shrewsbury^  for  those  had  been  ex- 
pressly devised  by  the  preceding  clause. 


(«)  sr<».*^.  127. 


(6)  15  Vei,  209.     1  Dow,  249. 

For 
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For  the  co-heiresses  it  was  said,  that  in  the  will  no 
mention  was  made,  and  no  notice  was  taken,  of  the 
Scotch  estates.  The  words  were  such  as  a  testator,  dis- 
posing only  of  land  in  England^  would  have  used ;  and 
there  was  no  reason  for  extending  them  to  such  heredity 
aments  as  were  not  the  proper  subject  of  testamentary 
disposition.  The  nature  of  the  limitations,  too,  seemed 
to  shew  that  testator  had  in  his  contemplation  only  lands 
in  England.  In  Brodie  v.  Barry  the  Scotch  estates  were 
specified  in  the  devise. 


The  codicil  appeared  to  have  been  made  in  order  to 
pass  the  freeholds  which  the  testator  had  purchased  in 
Shrewsbury,  For  this  purpose  the  testator  devised  them 
to  his  trustees ;  and,  as  that  devise  would  pass  only  an 
equitable  interest,  and  as  it  might  have  been  revoked  by 
a  subsequent  conveyance  of  the  legal  fee  (a),  if  that  con- 
veyance were  not  unqualified,  he  added  a  direction  that 
the  person,  in  whom  any  interest,  which  might  be  con- 
veyed to  him,  should  become  vested,  should  assure  the 
same  to  his  trustees. 

The  Master  of  the  Rolls. 

In  the  case  of  Brodie  v.  Barry  the  Scotch  estate  was 
mentioned  in  the  will,  and  expressly  intended  by  the 
testator  to  pass  thereby.  In  this  will  no  notice  what- 
ever is  taken  of  the  Scotch  estate ;  and  the  question  is, 
whether  it  is  clearly  to  be  collected,  from  the  general 
words  used,  that  the  testator  meant  to  pass  his  Scotch 
estate  to  the  uses  of  his  will.  Where  a  testator  uses 
only  general  words,  it  is  to  be  intended  that  he  means 
these  general  words  to  be  applied  to  such  property  as 
will,  in  its  nature,  pass  by  his  will,  and  to  the  uses 

there 


(a)  Ward  v.  Moore,  4  Mad,  368. 


I 
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therein  expressed.  His  will  cannot  affect  his  Scotch 
estates,  and  some  of  the  uses  expressed  in  his  will  cannot 
be  api^ed  to  Scotch  property.  I  am  of  opinion,  there- 
fore^ that  the  co-heirs  are  not  put  to  elect  between  the 
Scotch  estate  and  the  benefits  given  to  them  by  the 
will. 


249 


1830. 


JOHNSOK 

V, 
TsLTOEb. 


With  respect  to  the  question  on  the  codicil,  the  ex- 
pressions used  are  not  sufficiently  certain  to  exclude  the 
co-heirs  from  the  descended  estates  which  were  pur- 
chased after  the  codicil.  The  language  used  in  the 
codicil  does  not  refer  to  estates  purchased  after  the 
codicQ,  but  to  estates  which  shall  happen  to  be  conveyed 
after  the  codicil;  and  I  cannot,  as  against  the  co-heirs 
at  law,  extend  the  testator's  meaning  beyond  the  natural 
force  of  hb  expressions. 


S 
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l>«.i3,M.  CHURCHMAN  v.  IRELAND.* 

20. 

A  devise  and  'T'HOMAS  IRELAND^  by  will  bearing  date  the 
5?e»teteaS  ^^^^  of  May  1820,  and  duly  executed  and  attested, 

effects,  both  gave,  devised,  and  bequeathed,  ^*all  and  singular  my  estate 
Bonar"wh?ch"l  ^°^  effects  whatsoever  and  wheresoever,  and  of  what 

shall  die  pos*    nature  or  kind  soever,  both  real  and  personal,  which  I 

sessed  oF" 

extends  to        ^hdXX  die  possessed  of,  interested  in,  or  entitled  unto," 

' h°^* Th'  h  ^^  three  trustees,  their  heirs,  executors,  administrators, 
testator  afler  and  assigns,  upon  trust,  to  apply  a  portion  of  the  rents, 
hU  wfll^  and  ^'^terest,  and  dividends,  towards  the  support  of  the 
therefore  the  testator's  son  Johrij  and,  subject  to  the  payment  of  certain 
benefits  under  ^^her  sums,  upon  trust,  to  invest  the  residue  of  such 

the  will^  must  rents,  &c.  in  government  or  other  good  securities,  and 
elect. 

after  the  death  of  his  said  son,  to  sell  and  dispose  of  all 

his  (the  testator's)  then  real  and  personal  estate,  and  to 

distribute  one  third  part  of  the  monies  arising  from  such 

sale  among  all  the  children  of  his  said  son,  and  to  pay 

and    apply   the  other   two   thirds  in   manner  therein 

mentioned. 

In  the  year  1824  the  testator  purchased  a  field  adjoin- 
ing to  his  other  estate:  and,  in  the  month  of  July  1827, 
he  died,  leaving  the  defendant  Thomas  Ireland^  the  eldest 
son  of  his  son  John  (who  had  died  in  the  testator's  life- 
time), his  heir  at  law.  The  bill  prayed,  among  other 
things,  that,  in  respect  of  the  property  acquired  subse- 
quently to  the  execution  of  the  will,  the  heir  at  law,  who 
was  one  of  the  legatees,  might  be  put  to  his  election. 

The 

*  This  case  is  inserted  here     with  that  which  was  discussed 
in  consequence  of  the  connec-      in  Johruon  v.  Telford, 
tion  of  the  point  decided  in  it 
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T%e  Vice-Chancellor  having  decided  that  the  heir 
was  bound  to  electa  an  appeal  was  now  brought  from 
that  decision. 

Mr.  Tinruy  and  Mr.  Bagshawcy  for  the  heir  at  law. 

According  to  the  established  principles  of  the  Court, 
an  heir  is  never  to  be  put  to  his  election,  as  at  law  he  is 
not  to  be  disinherited,  by  any  thing  short  of  express  con* 
ftioiiy  or  plain  and  necessary  implication.  There  is  no 
such  implication  here :  for  by  the  phrase  ^^  all  my 
crtate  which  I  shall  die  possessed  of,"  the  testator  may 
Ditormlly  be  supposed  to  have  intended  all  that  he  then 
poMcsocd  and  was  capable  of  passing  by  the  will,  as  if  he 
had  saidf  <'  all  that  is  now  mine  and  shall  continue  to  be 
flune  till  my  decease."  That  perhaps  is  a  less  probable, 
but  it  is  a  possible,  as  wdl  as  the  strictly  grammatical, 
Bwaning;  for  the  words  construed  literally,  amount  to 
no  more  than  *^  all  such  of  my  present  estate  as  I  shall 
die  possessed  of; "  and  so  long  as  a  construction  can 
be  pat  upon  the  instrument  consistent  with  the 
ri^ts  of  the  heir,  the  Court  will  not  presume  an  in* 
mtioa  on  the  part  of  the  testator  to  defeat  those 
rights,  especially  if,  as  in  this  instance,  that  presump- 
tion must  be  founded  upon  another  presumption  equally 
inadmisnble^  that  the  testator  in  making  the  gift  con- 
templated an  act  which  was  contrary  to  the  statute  of 
willsy  and  OMisequently  was  void  at  law.  These  prin- 
dples  were  recognized  and  adopted  by  Sir  T.  Plumer  in 
Back  T.  Keii  (a),  where  the  words  were  nearly  the  same 
as  tbej  are  in  this  will ;  and  where  His  Honor  had  no 
difficalty  in  deciding,  that  a  case  of  election  did  not  arise. 
That  case^  indeed,  was  not  so  strong  in  favour  of  the 
heir  as  the  present ;  for  there,  apparently,  there  was  no 
reference  to  the  property  as  it  stood  at  the  date  of  the 
will,  such  as  there  is  here,  in  the  description  of  **  my 

estate;" 

(a)  Jac.  534. 
S  2 
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1831.       estate ; "  nor  was  there  what  also  exists  here,  a  mixed  fund, 
J      '  '^     consisting:  of  both  real  and  personal  estate,  to  the  latter  of 
v.  which,  solely,  the  prospective  words  might  be  held  rea- 

Ireland,  gonably  and  legally  to  apply.  Back  v.  Kelt  has  never 
been  impeached,  and  it  is  perfectly  consistent  with  the 
judgment  in  Thellusson  v.  Woodford  (a),  where  the  inten- 
tion was  manifest  and  unequivocal ;  for  the  testator,  by  ex- 
pressly referring  to  after- purchased  estates,  in  terms  that 
purported  to  devise  them,  lefl  no  room  for  any  other 
conclusion  than  the  one  at  which  the  Court  arrived. 

Sir  Edward  Stigden  and  Mr.  Jacobs  contra. 

The  construction  attempted  to  be  put  upon  tliese 
words  is  forced  and  unnatural,  and  quite  repugnant  to 
their  ordinary  sense — the  sense  in  w^ich  a  testator  must 
always  be  understood  to  use  them.  To  raise  a  case  of 
election  it  is  not  necessary  that  the  implication  be  una- 
voidable ;  it  is  enough  that  it  be  highly  probable.  Thus, 
in  Blunt  v.  Clitheraw  (6),  a  devise  of  all  copyhold  estates, 
generally,  was  held  in  equity  to  pass  copyholds  not  sur- 
rendered to  tlie  use  of  the  will,  as  well  as  those  which 
had  been  surrendered,  and  the  customary  heir  was  * 
obliged  to  elect  Here  the  blending  of  the  real  and  per- 
sonal estate  into  one  mass,  and  the  gift  to  the  trustees  of 
the  whole  that  the  testator  should  die  possessed  of,  for 
the  purpose  of  a  sale  and  distribution  to  be  afterwards 
made  of  all  his  ^^  then  real  and  personal  estate,"  place 
the  intention  beyond  doubt.  It  is  impossible  to  sever 
the  two  species  of  property,  and  apply  the  prospective 
clause  to  the  personalty  only  :  as  to  that,  indeed^ 
the  words  would  be  superfluous ;  and  they  must  there- 
fore have  referred,  if  any  distinction  were  intended, 
to  the  realty.  The  present  case,  in  this  respect,  is 
more  unfavourable  to  the  heir  than  that  of  Back  v.  Ketff 

which, 

(a)  13  Ves.  209.     1  Dow,  249.  {b)  10  Vet.  589. 
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whicby  however,  does  not  seem  to  have  been  much 
irgoed}  and  which,  to  a  certain  extent,  stands  opposed, 
if  not  to  the  judgment,  at  least  to  the  doctrines  laid  down 
b  TheUusson  v.  Woodford.  Sir  T.  Plumcr^  it  is  obvious, 
did  not  approve  of  the  decision  in  Thelbisson  v.  Woodfordj 
and  would  have  determined  otherwise  had  the  question 
come  originally  before  him.  That  circumstance  materially 
diminishes  the  weight  due  to  His  Honor's  judgment  in 
Back  T.  Kelt.  TheUusson  v.  Woodford  is  of  the  highest 
aathority :  after  a  solemn  decision  made  upon  great  con- 
nderation  by  Lord  Erskine^  it  was  affirmed  in  the  House 
of  Lords :  it  has  been  universally  considered  as  fixing  the 
rale;  and  the  principles,  on  which  it  proceeds,  fully  sup* 
port  the  decree  of  the  Vice-Chancellor  in  the  present 
instance. 


255^ 
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Churchham 

V, 

Ireland. 


Mr.  Tinnetfj  in  reply. 


The  Lord  Chancellor.* 

In  this  case,  it  was  contended  that  the  words  must  be 
ooderstood  not  as  looking  forward  to  the  whole  of  the 
lands  which  the  testator  might  possess  at  his  decease, 
including  the  property  he  might  acquire  after  the  execu- 
tion of  his  will,  but  as  referring  to  such  estates  only  as  he 
was  possessed  of  at  the  time  when  the  will  was  made, 
and  which  should  continue  in  his  possession  down  till  the 
period  of  his  death ;  —  that  when  a  person  in  his  will 
says, "  all  my  estates  which  I  shall  die  possessed  of,"  it  is 
the  same  thing  as  if  he  had  said,  ^^  all  my  estates,  which, 
bong  now  mine,  shall  be  mine  till  my  decease ;"  in  other 
wonb,  **  all  that  estate  on  which  my  will  can  operate." 
I  must  admit  that  the  case  of  Back  v.  Kelt  goes  a  certain 
way  in  support  of  that  position :  nor  can  I  altogether  re- 
concile 

•  Lord  Brougham, 
S  3 


Dec.  30. 


Chdechmam 

V, 
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1831*        concile  the  judgment  there  given  with  the  prior  case  of 

Thellusson  v.  Woodford,  which,  it  Back  v.  Keti  be  to  stand 

as  law,  is  certainly  considerably  broken  in  upon  by  the 

Irsland.     decision  of  Sir  T.  Phmer.     Thellusson  v.   Woodjbrd  is 

referred  to  by  His  Honor  in  terms  of  considerable 

doubt  and  hesitation,   in  a  manner  clearly   showing, 

that,  had  it  originally  fidlen  to  him  to  decide  it,  he 

would  have  come  to  a  different  conclusion.     Nererth^ 

less,    Thellusson  v.  Woodford  is  a  case  of  the  highest 

authority;  especially  valuable  for  the  clear  and  able 

manner  in  which  the  argument  is  put  in  the  judgment  of 

Lord  Erskine^  who  did  not  deliver  bis  opinion  till  he  had 

given  the  fullest  deliberation  to  the  question,  and  taken 

great  pains  to  satisfy  his  mind.     His  Lordship  states 

his   reasons  with  his  usual  distinctness :  they  are  such 

as  to  carry  complete  conviction  with  them ;  and  at  all 

events  they   have   since  received  the  sanction  of  the 

House  of  Lords. 

I  cannot,  therefore,  see  the  least  foundation  for  the 
doubt  attempted  to  be  cast  upon  that  case ;  and  although, 
perhaps,  Thellusson  v.  Woodford  is  not  in  necessary  con- 
trast with  Back  v.  Ketlf^  although  the  two  cases  may  even 
by  possibility  stand  together,  inasmuch  as  in  the  former, 
the  words  may  be  said  to  evidence  more  strongly  an 
intention  to  deal  with  after-purchased  property,  —  cer- 
tainly the  doctrine  laid  down  in  that  case  b  inconsistent 
with  Back  v.  Keitf  and  with  the  argument  urged  at  the 
bar  in  support  of  this  appeal. 

This  will,  therefore,  raises  a  case  of  implied  condition, 
and  the  heir  is  bound  to  elect.  The  judgment  of  the 
Vice-Chancellor  must  be  aflBrmed ;  but,  considering  how 
closely  Back  v.  Ketl  resembles  the  present  case^  I  shall 
affirm  the  decree  without  costs. 
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JONES  V.  SCOTT.  Fe6.96. 

TN  Naoember  1815,  Bichard  Donovan^  Esq.,  barrister  A  trust  for 
at  law,  mada  his  will,  not  dated,  but  executed  and  of  debts  in  a 

atterted  in  such  manner  as  to  pass  freehold  estates  by  ^^^^  pf  per- 
.  111/.  ^^^  estate 

dense ;    and  thereby,   after  reciting,    amongst    other  will  prevent 

tfainga,  that  he  was  seised  in  fee  of  an  estate  at  Tibber^  SX^sSe 

ttM^  be  gave  and  devised  all  his  real  estates  at  Tibberton^  of  limitations. 

or  elsewhere  in  England^  and  all  his  personal  estates  in      xhat  notice 

Emefandm  or  in  the  West  Indies,  or  elsewhere,  of  every  *"  *  °®^*" 
,  paper  by  a 

kind,  unto  and  to  the  use  of  Thomas  Rodie  and  William  personal  re- 
Mottiaguej  and  their  heirs,  executors,  and  administrators,  S[^h?JJi^' 
upon  trust  to  collect  and  get  in  all  his  personal  estate,  pay  all  debts 
and  pay  his  debts  thereout,  if  the  same  should  be  enough  jvoi/hisf  tes- 
fi>r  that  purpose ;  and  as  to  his  estate  called   Tibberton  tator,  will 
Cnof ,  and  every  part  thereof,  except  the  advowson  of  ^om  being 

Tibberton^  upon  trust  to  let  the  same  ready  furnished,  ^^^^  ^'i  ^® 
^  t  .      I  .         statute  of 

and  to  pay  the  proceeds  thereof  in  the  manner  following,  limitations. 

that  is  to  say,  the  sum  of  150/.  per  annum  to  his  wife,  A^debTis^^' 

Carolme  Elizabeth  Donovan,  being  the  interest  of  3000/.,  not  taken  out 

part  of  her  settlement,  which  was  vested  in  the  purchase  of  limitations 

of  the  Tibberton  Court  estate,  and  as  to  the  remainder  ^y  an  adver- 
-  ^     .  ,  1.11  tisement  pub- 

thereo^    in    trust    to   pay   the   same  to  his  daughter  lished  by  the 

CaroUne  Anne  Donaoan  durinir  her  lifew    her  receipt  admimstra- 

°  ^     tor,  request- 

alooe  to  be  a  sufficient  discharge ;  and  in   case   his  ing  all  per- 
personal  estate  should  be  enough  to  pay  his  debts,  with-  cj^aims^^on  the 

out  having  recourse  to  selling  his  wine,  linen,  plate,  and  estate,  to  send 
i_i^iv  !_••  J  I*         ^i_«Ti-         in  Statements 

Dooksy  then  he  gave  his  wme  and  imen  to  his  wife,  abso-  of  their  de- 

lotdy,  for  her  own  use;  but  in  case  his  personal  estate  mand,  prior 

,*  to  their  being 

should  not  be  enough  to  pay  off  and  discharge  his  debts,  laid  before  A. 

then  -?-»bywhom 
the  persons 
claiming  to  b& 
creditors  are  to  submit  to  be  examined  touching  the  same,  if  he  shall  see  occasion, 
in  order  to  their  being  a|)proyed  and  paid,  or  rejected,  if  such  hitter  course  be 
detmed  expedient. 

S  4 
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then  he  directed   his  trustees  to  sell  all  his  personal 
estate  of  every  kind,  except  his  linen,  which  he  gave  to 
his  wife  as  before,  and  also  to  sell  the  next  presentation 
to  the  rectory  of  Tibberton^  to  enable  them  to  pay  off 
all  his  debts ;  and  in  case  his  debts  could  not  be  paid  off 
and  discharged   from  all  his  personal  estate,  then  he 
directed  that  his  real  estate  at  Tibbertoti  aforesaid,  de« 
vised  to  his  said  trustees,  should  be  either  mortgaged  or 
sold,  as  his  trustees  should  think  best  for  his  family,  for 
the   purpose   of   discharging    his   debts;    and   subject 
thereto,  he  devised  the  estate,  in  case  he   should  die 
without   leaving  issue   male,  to  his  daughter  Caroline 
Anne  Donovan  for  her  life,  with  remainder  to  her  first 
and  other  sons  in  tail  male. 


The  testator  died  in  July  1816. 

Thomas  Rodie  proved  the  will,  and  died  in  1818* 
The  daughter  had  not  then  attained  the  age  of  twenty- 
one  years ;  and  letters  of  administration  de  bonis  non^ 
with  the  will  annexed,  during  her  minority,  were  granted 
to  her  husband,  the  Defendant  ScoiL  In  1819,  she 
attained  her  full  age ;  and  procured  letters  of  adminis* 
tration  of  the  unadministered  effects  of  her  father,  with 
his  will  annexed. 


In  January  1822,  Mrs.  Scot  I  published  in  the  GhuceS" 
ter  newspaper  an  advertisement  in  the  following  words : 
—  "  Notice  is  hereby  given  by  me,  Caroline  Anne  Scottf 
of  Tibberton  Courts  in  the  county  of  Gloucester^  ad- 
ministratrix, with  the  will  annexed,  of  my  late  father, 
Richard  Donaoanj  of  Tibberton  Court  aforesaid,  and  of 
the  city  of  Gloucester^  Esq.,  barrister  at  law,  to  all  per- 
sons having  or  claiming  to  have  any  demand  upon  the 
estate  of  the  said  Richard  Donovan^  by  specialty  or 
otherwise,  that  they  send  in  their  several  and  respective 

state- 
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statements  of  their  demands,  and  also  attested  copies  of  1830. 
thdr  several  and  respective  securities,  to  Messrs.  Clark^ 
SiehardSf  and  Metcalfe  solicitors,  109.  CAancay  Lanej 
I/mdoHj  or  to  Mr.  Bvbb^  solicitor  in  Cheltenham^  in  the 
county  of  Gloucester^  on  or  before  the  24th  day  of  Apil 
next,  for  their  examination  prior  to  the  same  being  laid 
before  John  Hawktey  Acherley^  of  the  city  of  Baih^  Esq., 
barrbter  at  law,  by  whom  I  expect  that  the  persons 
claiming  to  be  creditors  of  the  said  Richard  Donovan 
do  submit  to  be  examined  touching  and  concerning  the 
nme,  if  the  said  John  HawJcsey  Acherley  shall  see 
occasion,  in  order  to  their  respective  claims  being  ap- 
proved and  paid,  or  rejected,  if  such  latter  course  be 
deemed  expedient.  Timely  notice  as  to  time  and  place 
will  be  given  in  the  London  Gazette^  and  in  the  Glou^ 
cater  and  Liverpool  papers." 

The  general  personal  assets  of  the  testator  having 
been  found  to  be  not  nearly  sufficient  for  the  payment 
of  his  debts,  steps  were  taken  to  sell  the  Tibberton  Court 
estate;  and  it  was  then  discovered  that  the  testator's 
interest  in  the  property,  instead  of  being  freehold,  as  he 
had  imagined,  was  only  leasehold  for  a  long  term  of 
years.  In  October  1822,  the  estate  was  sold  under  the 
tmsts  of  the  will  for  10,500/. 

The  Plaintifis  were  creditors  of  Richard  Donovan  on 
the  balance  of  a  banking  account,  which  had  been  ascer* 
tained  in  1815.  In  compliance  with  the  advertisement, 
which  had  appeared  in  January  1822,  they,  in  April  fol- 
lowing^ sent  in  a  statement  of  their  demand  to  Mr.  Bubb; 
and,  no  notice  being  taken  of  it,  they,  in  July  1823, 
commenced  an  action  in  the  Common  Pleas  against  the 
administratrix  and  her  husband.  That  action  was  met, 
00  the  part  of  the  Defendants,  by  a  plea  of  the  statute 

of 
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18  80.  of  limitations,  and  was  shortly  afterwards  discontinued. 
The  Plaintifis  then,  in  1824,  filed  the  present  bill,  on 
behalf  of  themselves  and  the  other  creditors  of  Richard 
Donovan^  praying,  among  other  things,  that  the  trusts 
of  his  will  for  the  payment  of  his  debts  might  be  carried 
into  execution  under  the  decree  of  the  Court  The 
Defendants,  by  their  answer,  insisted  on  the  statute  of 
limitations  as  a  bar  to  the  relief. 

At  the  hearing  two  questions  were  raised.  First, 
Whether  the  devise  of  the  Tibberton  leasehold  estate  in 
trust  to  pay  the  testator's  debts  would  prevent  the 
statute  of  limitations  from  running  against  these  debts? 
Secondly,  Whether  the  advertisement,  published  by  the 
administratrix  in  January  1822,  took  the  case  out  of  the 
statute  of  limitations  ? 

Mr.  Pemberton  and  Mr.  Farrevj  for  the  Piaintiffi. 

This  debt  at  the  testator's  death  was  a  valid  subsisting 
demand,  not  barred  by  the  statute;  and  a  trust  or 
charge,  created  by  will  for  the  payment  of  debts,  pre- 
vents the  statute  from  running  against  such  debts  as  were 
not  barred  in  the  testator's  lifetime.  Burke  v.  Jones  (a), 
Hughes  V.  Wynne  (i),  Hargreaves  v.  Mtchell,  {c) 

This  is  a  consequence  which  follows  from  the  nature 
of  a  trust,  and  is  not  dependent  on  the  nature  of  the 
property  which  is  the  subject  of  the  trust.  Whether  the 
property  be  realty  or  personalty,  the  result  must,  as  to 
this  point,  be  the  same. 

In  Andrews  v.  Braam  {d)  it  was  held  that,  **  if  the 
debtor  had  made  his  will,  and  directed  that  all  his  debts 
should  be  paid,  or  made  any  provision  for  the  payment 

of 

(a)  %V.iB,  275.  (c)  6  Mad.  326. 

(A)  1  T\tm.  4r  Rust,  307.  l<f)  Prec.  in  Chan,  586. 
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of  his  debts  in  general,  this  would  revive  such  a  debt,        1 8S0. 
and  bring  it  out  of  the  statute,  so  that  his  executors 
would  be  liable  to  the  payment  of  that  debt  amongst 
the  rest* 

The  advertisement  calls  on  all  persons,  having  claims 
on  the  testator,  to  bring  in  statements  of  their  demands  by 
•  certain  day,  in  order  to  their  being  approved  and  paid, 
or  rgected.  In  Andrem  v.  Brown  it  was  held  ^^  that  if  a 
Hian  has  a  debt  due  to  him  by  note,  or  a  book  debt,  and 
Ins  made  no  demand  of  it  for  six  years,  so  that  he  is  barred 
by  the  statute  of  limitations,  yet  if  the  debtor,  after  the 
Al  years,  puts  out  an  adverdsement  in  the  Oazette,  or 
any  other  newspaper,  that  all  persons  who  have  any 
ddits  owing*  ^o  them  from  him  will  apply  to  such  a 
place,  that  they  shall  be  paid;  this  (though  it  were 
general,  and  therefore  might  be  intended  of  legal  sub- 
liitiDg  debts  only,)  yet  amounts  to  such  an  acknowledfi^ 
ment  of  that  debt  which  was  barred,  as  will  revive  the 
right,  and  bring  it  out  of  the  statute  again."  Thus,  it 
is  dear  that,  if  the  advertisement  had  invited  the  cre- 
ditors to  present  their  claims  in  order  to  their  being 
approved  and  paid,  the  administratrix  could  not  have 
insisted  on  the  statute.  But  what  difference  can  be 
made  by  the  addition  of  the  words  ^^  or  rejected  ?"  The 
demands  are  not  to  be  approved,  till  they  are  examined ; 
they  may  be  approved  or  not  approved,  according  to 
die  case  the  claimant  makes :  the  words  ^^  or  rejected  " 
only  express  one  of  the  possible  results  of  examination, 
the  other  possible  result  being  approbation. 

Mr.  BickersUth  and  Mr.  G.  RichardSf  contra. 

The  advertisement  does  not  contain  any  promise  or 
admowledgment :  it  reserves  to  the  adminbtratrix  or 
W  agent  the  full  power  of  resisting  and  rejecting  any 

demand, 
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demand,  and  of  protecting  the  assets  of  the  testator  by 
*^  any  course  which  may  be  deemed  expedient" 

In  all  the  cases  which  have  been  cited,  real  estate  was 
charged ;  a  new  fund  was  provided  for  the  payment  of 
debts.  If  the  Tibberton  Court  estate  had  been,  as  the 
testator  thought  it  was,  freehold,  these  authorities  would 
have  been  applicable  to  the  present  question.  But  it  was 
merely  leasehold;  and  the  testator's  mistake  could  not  alter 
its  nature  or  qualities.  That  leasehold  would  necessarily 
vest  in  his  personal  representatives,  to  be  applied  by 
them  towards  the  payment  of  his  debts :  till  the  debts 
were  satisfied,  the  trustees  could  have  no  concern  with 
it;  it  was  against  the  executor  or  administrator,  and  not 
against  the  trustees,  that  every  creditor  woq)^  necessarily 
claim.  In  fact,  a  testator  cannot,  as  against  his  exe- 
cutors, give  trustees  his  personal  estate  in  trust  ibr  the 
payment  of  his  debts ;  the  executors  are  entided  to  have 
that  personal  estate  for  the  purpose  of  paying  debts :  he 
cannot  interfere  with  the  legal  liability  of  the  assets  in 
their  hands ;  and  such  a  trust  is  in  truth  a  nullity. 

Mr.  PembertoHy  in  reply. 

Though  a  testator  cannot  exempt  his  personal  estate 
from  his  debts,  why  should  he  not  have  the  power  of 
extending  or  prolonging  their  liability  ?  We  are  not 
questioning  the  rights  of  the  executor,  or  lessening  the 
rights  of  the  creditors  against  the  executor  and  the 
assets.  We  leave  these  rights  untouched ;  but  we  say 
that  the  creditors  have  also  equitable  rights  against  the 
trust  fund  which  the  testator  has  created.  So  long  as  a 
single  debt  of  the  testator,  which  was  not  barred  at  his 
death,  remains  unpaid,  not  one  shilling  of  the  proceeds 
of  the  Tibberton  leasehold  can  be  applied  to  any  other 
purpose  than  the  satis&ction  of  his  creditors,  without  a 
plain  violation  of  the  trusts  declared  in  the  will. 

The 
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7%^  Master  of  the  Rolls. 

The  law  does  not  permit  a  testator  to  create  a  special 
trust  of  his  personal  estate,  so  as  to  withdraw  it  from 
the  administration  of  his  executors :  whatever  he  may 
attempt  to  do  in  that  respect^  all  claims  must  neverthe« 
less  be  made  against  the  executors ;  and  trustees  named 
in  a  will  can  receive  only  the  residue,  after  all  demands 
GSL  the  personal  estate  are  satisfied.  The  debt  of  the 
Plaintiff  being,  therefore,  to  be  claimed  against  the  exe* 
cotors,  and  not  under  the  trust,  is  barred  by  the  statute 
of  limitations. 


It  is  not  revived  by  the  notice  published  in  the  news- 
papers ;  inasmuch  as  Mr.  Acherley  might  have  rejected 
any  debt,,  upon  the  ground  that  the  statute  of  limitations 
had  run  against  it     Dismiss  the  bill  with  costs. 


The  Plaintiffi  appealed  from  His  Honor's  decree. 


1831. 
June  17. 


Sir  Edward  Sugden  and  Mr.  Farrery  for  the  appellants. 

This  will  shews  an  anxious  desire  to  provide  for  the 
payment  of  debts*     Although  the  Tihberton  estate  was 
m  fiict  leasehold  for  a  long  term,  the  testator  has  treated 
it  as  a  fee-simple,  probably  from  a  mistake  as  to  its 
nature,  or  perhaps  from  the  common  practice  of  claim-- 
iog  adversely  to  the  reversioner,  in  the  hope  of  ulti- 
mately establbhing  in  the  family  a  title  to  it  as  a  free- 
hold.    The  creation  of  a  trust,  or  even  of  a  charge 
apoo  fireehold  estate  for  the  payment  of  debts,  pre- 
Teots  the  statute  from  running  against  any  debts  not 
barred  at  the  time  when  the  instrument  speaks,  that  is, 
at  the  death  of  the  testator.     That  point  has   been 
set  at  rest  by   Lord  Eldon^s  decision  in  Hughes  v. 

Wynne. 
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1831*  Wjfnne{a).  Hargreaves  v.  MkhelUJb)  and  BendeU  t. 
Carpenter {c)  fully  recognise  the  same  doctrine;  and 
till  the  present  case,  no  distinction  in  this  respect  has 
ever  been  suggested  between  freehold  and  leasehold 
property.  Neither  authority  nor  principle  warrants 
any  such  distinction.  Burke  v.  Jones  (d)  only  decides 
that  a  trust  for  sale  and  payment  of  debts  does  not 
revive  a  demand  that  has  been  once  barred  ;  but  it  does 
not  touch  the  principle  on  which  the  operation  of  an 
express  trust  or  charge,  in  keeping  alive  debts  valid  at 
the  testator's  death,  is  founded,  namely,  that  an  in- 
tention is  held  to  be  thereby  sufficiently  indicated  to 
provide  for  all  obligations  then  subsisting.  Look- 
ing to  it  as  an  index  of  intention,  whether  the  subject 
of  the  trust  or  charge  be  really  a  freehold,  or,  though 
treated  as  such,  prove  on  inquiry  to  be  only  leasehold, 
cannot  make  the  least  difference.  The  result  of  es- 
tablishing a  trust  is»  to  convert  the  creditor  into  a 
cestui  que  trust ;  and  as  it  then  becomes  the  duty  of  the 
trustee  to  satisfy  the  debt  out  of  the  trust  fund,  his  mere 
neglect  to  fulfil  his  duty,  or  the  delay  of  the  creditor  to 
enforce  his  claim,  can  never  prejudice  the  right ;  nor  is 
it  competent  for  those  who  represent  the  debtor  in  the 
administration  of  his  assets,  to  insist  upon  an  advantage 
which  he  has  himself  by  implication  directed  to  be 
waived.  What  can  it  signify  whether  the  property,  de- 
voted by  will  to  the  pious  purpose  of  saving  the  testator 
from  sinning  in  his  grave,  is  or  is  not  by  law  applicable 
to  that  purpose  ?  If  a  t^tator  has  an  acre  of  freehold  and 
a  million  in  the  funds,  and  chooses  to  create  a  trust  for 
debts  upon  both  species  of  property,  as  he  has  thereby 
in  effect  declared  that  the  statute  shall  cease  to  run, 
it  is  immaterial  whether  the  real  estate  be  sufficient 
or  not :  for  his  intention  (and  that  is  to  be  the  guide) 

plainly 

(a)  IT.^R.  507.  (c)  2  K.  4-  J.  484. 

{h)  6  Madd.  326.  {d)  2  K.  4*  i7.  275. 
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plainly  q>plie8  equally  to  the  money  as  to  the  land;  and  1831. 
the  penoiudty  therefore  must  equally  bear  the  burden. 
Ad  opposite  rule  would  involve  this  singular  anomaly^ 
Aa(^  while,  under  a  general  charge  or  trust  for  payment 
of  debCSy  over  all  the  property  both  real  and  personal, 
debts  not  barred  would  fall  upon  both  proportionally,  or 
in  the  first  instance  upon  the  personalty  only,  the  debts, 
i^nst  which  the  statute  had  run  after  the  debtor's  de- 
cease^ would  remain  e£fectual  against  his  real  estate,  and 
his  personalty  would  be  altogether  discharged  from 
them ;  a  consequence  the  very  reverse  probably  of  what 
the  testator  contemplated. 

There  is  nothing  in  the  doctrine  of  a  court  of  equity 
iacoosistent  with  the  claim  of  these  plaintifis.  So  long  as 
a  testator  leaves  a  sufficient  provision  for  his  debts,  he  may 
do  so  in  any  mode^  however  capricious,  that  he  pleases. 
He  cannot  absolutely  exempt  his  personal  estate  from 
being  so  apfdied,  but  he  may,  by  substituting  other  ade- 
qoate  means^  attain  the  same  object  indirectly.  Subject 
Id  tlie  qualification,  therefore,  of  not  breaking  in  upon 
the  rights  of  creditors,  be  may  bequeath  his  leaseholds, 
or  any  other  part  of  his  personal  estate  exonerated  from 
his  debts;  and  the  Court  will  exercise  its  authority  to 
qpbold  sudi  a  disposition*  Thus,  in  Clarke  v.  Qr- 
momde  (a),  where  a  question  arose  as  to  the  sale  of 
heiis-looms,  an  injunction  was  granted  to  restrain  ex^ 
ccotors  from  disposing  of  them,  there  being  other- 
wise ample  funds  to  answer  the  testator's  liabilities :  and 
in  Spode  v.  Smith  {b)  an  arrangement  was  made  with 
a  view  to  preserve  specific  articles  of  personalty  from 
being  applied  in  payment  of  debt%  upon  the  &ith  that 
there  was  other  property  sufficient  to  satisfy  the  credi- 
ton«  In  like  manner  the  Court,  in  its  ordinary  decrees,  at 
first  merely  directs  an  account  of  the  testator's  personal 

estate 

C«)  Jac,  108.  {b)  3  Bums,  511. 
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18SI.  estate  not  specifically  bequeathed  i  and,  even  in  the  ab- 
sence of  creditors,  it  will  interfere  to  prohibit  a  sale, 
where  the  personalty  is  given  in  a  different  mode  from 
that  which  the  law  would  have  directed.  A  testator 
may  out  of  his  leaseholds  provide  for  a  debt  no  longer 
recoverable  at  law,  as  he  may  also  by  express  words 
prevent  the  statute  from  running  after  his  death.  So 
he  may  declare  generally  that  his  personal  estate  shall 
be  subject  to  all  his  debts,  to  those  which  time  has 
barred,  or  those  which  time  might  otherwise  bar,  as 
well  as  others;  and  equity  will  enforce  his  declared 
intention. 

The  testator  has  here  decided  the  point  against  his 
trustees.  On  his  will  he  has  represented  himself  to  be  the 
owner  of  an  estate  over  which,  he  conceived,  he  had  full 
power  to  create  a  trust  or  charge  for  payment  of  debts,  a 
charge  which  would  have  embraced  all  debts  not  barred 
at  his  decease.  Can  a  judge,  then,  be  at  liberty  to  refuse 
effect  to  that  provision,  because  the  estate  turns  out  not 
to  possess  the  particular  character  which  the  testator 
supposed?  The  debtor  has  himself  affixed  that  cha- 
racter to  it ;  and  it  is  not  because  the  property  is  free- 
hold that  he  acquires  the  right  to  charge  it,  but  because 
the  circumstance  that  it  is  freehold,  or  treated  as  such, 
is  a  proof  that  he  meant  to  go  farther  than  the  law  would 
have  done,  in  making  it  available  for  the  discharge  of 
his  obligations. 

Supposing  the  will  itself  not  to  be  sufficient  for  that 
purpose,  still  the  notice  published  by  the  executors  before 
the  six  years  had  elapsed  would  take  the  case  out  of 
the  statute :  Andrews  v.  Brown  {a),  an  authority  whicb^ 
though  over-ruled  in  other  respects  by  Burke  v.  Jones, 
stands  unimpeached  as  to  this  point 

The 

(fl)  Prec.  in  Chan,  385. 


CASES  IN  CHANCERY- 


S65 


The  S€UcUcr'-General{a)  and  Mr.  Richards^  in  support 
of  the  decree. 

The  Court  has  been  gradually  restricting  the  doc- 
trine of  the  older  cases,  that  a  declaration  in  a  will  for 
the  payment  of  debts  puts  an  end  to  the  operation  of  the 
statote.  Burke  v.  Jones  {b)  has  finally  decided  the 
point:  and  the  decree  under  appeal  only  follows  out 
the  same  principle.  A  charge  of  debts  upon  personal 
estate  will  not  operate  in  the  same  way  as  a  charge  upon 
real  estate,  although  perhaps  the  intention  may  be  the 
flune  as  to  both:  and  the  rule  is  different  as  to  the 
two  descriptions  of  property ;  because,  unless  such  an 
obligation  lie  expressly  imposed,  the  real  estate  remains 
miaflected,  whereas  upon  the  personalty  the  law  always 
throws  the  liability,  whether  it  be  declared  or  not.  A 
devise  of  leaseholds  creates  no  new  fund  not  otherwise 
STailable  to  the  executors,  and  consequently  can  have 
DO  efiect  in  letting  in  a  claim  that  would  be  excluded  by 
the  statute;  nor  can  a  testator  be  permitted,  according 
to  bis  caprice,  to  vary  or  modify  the  rights  of  his 
creditors. 


1851. 


Jones 

V, 

ScoTr. 


This  is,  in  iact,  a  technical  subject,  and  resolves  itself 
into  a  mere  question  of  assets  at  law.  If  the  creditor 
proceeded  for  his  debt  by  action,  and  the  six  years  had 
mn,  the  executor,  by  pleading  the  statute,  could  de« 
feat  the  demand ;  and  if,  on  the  other  hand,  the  remedy 
were  not  barred  by  lapse  of  time,  it  would  be  no  defence 
to  the  executor,  that  the  assets  were  in  the  hands  of  the 
nor  would  equity  on  that  ground  interpose  to 

protect 


(h)  tV.i  B.  S75.  where  the 
nlgect  if  elaborately  discussed : 
sone  other  cases  are  referred  to 
ii  the  notes  to  sP.  ^.90.  6th 


edition.  Sec  also  Executors  of 
Fergus  yf.  Gore,  I  Sch.  (j-  L.  107. 
Stackhouse  v.  Barruton,  10  Ves, 
4S3.  Ex  parte  RoJej/f\9Ves.4e8. 
Stanton  v.  Knighty  1  Sim,  482. 
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protect  him;  for  the  trustees  would  of  coarse  be  his 
agents  and  responsible  to  him.  So  long  as  any  pertonal 
estate  remained  unapplied,  he  could  not  plend  pleni  ad- 
ministravit.  If,  therefore,  a  judgment  were  recovered, 
the  Plaintiff  might  immediately  levy  execution  upon  the 
term  as  assets.  Suppose  the  will  had  specified  a  parti- 
cular order  to  be  followed  in  the  payment,  —  that  the 
book  debts  should  be  paid  first,  then  the  promissory 
notes,  and  so  on,  —  that  could  not  protect  the  executor 
at  law,  who  is  alone  accountable  for  the  property, 
and  is  bound  to  satisfy  the  debts,  without  reference  to 
the  directions  of  the  testator.  Whether  the  rights  of 
the  creditor  are  to  be  enforced  in  a  court  of  law  or  of 
equity,  as  far  as  they  apply  to  the  same  subject  matter, 
they  must,  in  either  case,  be  co-extensive.  On  a  bill  for 
payment  of  the  debts,  the  executors  would  be  the  only 
necessary  parties,  and  it  would  be  improper  to  join  the 
trustees,  who  hold  the  property  for  the  executors,  and 
must  account  to  them  in  the  first  instance.  Here,  the 
debtor  has  done  nothing  more  than  the  law  would  have 
done  for  him.  Suppose  a  testator  says,  ^^  After  pay- 
ment of  my  debts,  I  give  all  my  property  equally  among 
my  children,"  can  it  be  pretended  for  a  moment  that 
such  an  expression  would  preclude  the  executors  from 
taking  advantage  of  the  statute  to  resist  a  claim  against 
which  time  had  run  ? 


Upon  examining  the  will  attentively,  no  indication  of 
intention  as  to  the  Tibberton  estate  can  be  collected  from 
it.  It  does  not  appear  that  the  testator  intended  to 
involve  that  estate  to  any  greater  extent  than  the  law 
would  do,  if  it  were  considered  as  personal ;  his  object 
no  doubt  being,  to  make  it  liable  in  the  same  manner 
as  his  personal  estate,  but  not  to  let  in  any  demands 
against  which  time  should  have  run.  The  authorities 
referred  to  on  the  other  side  are  all  cases  of  a  charge 

com- 


Mr.  Boothf  for  the  representatiye  of  the  surviving 
tnistee*' 

Sr  JS.  Sugden^  in  reply. 
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oomprising    real    property,   which,    not  being   in   its        1831. 

jHtore  liable  to  simple  contract  debts,  stands  upon  a 

totally  distinct  footing.    There  the  Court  hns  held,  that, 

a  trust  being  established  which  equity  will  enforce,  the 

pinciples  applicable  to  the  relation  of  trustee  and  cestui 

ftt  trust  most  regulate  the  rights  of  the  creditors.     But 

that  doctrine  has  never  been  applied  to  personal  estate, 

tnd  it  would  be  highly  dangerous  to  do  so ;  since  every 

cue  of  a  mere  charge, — for  instance,  a  bequest  ^^  subject 

to  debts,^  which  is  the  common  form  to  be  found  in 

ctety  willf — would  then  effectually  destroy  the  beneficial 

operation  of  the  statute.     The  language  of  Sir  Thomas 

tbmter  in  Burke  v.  Jones,  and  of  the  present  Master  of 

•die  Rcdls  in  Hargreaoes  v.  MicheU,  implies,  that   the 

doctrine  is  not  to  be  extended  to  personal  estate. 

If  the  debt  be  gone  otherwise,  the  notice  relied  on 
ooold  not  have  the  effect  of  reviving  it ;  for  it  was  given 
only  for  the  purpose  of  informing  the  creditors  gene- 
raUy,  and  could  not  amount  to  an  acknowledgment  of 
paiticular  claims.  Brawn  v.  Andrews  is  of  very  doubtful 
;  bat  it  has  no  application,  as  the  circum- 
there  were  altogether  different. 


Hie  Lord  Chancellor.*  June  so. 

The  focts  of  this  case,  which  is  one  of  great  import- 
ance both  in  respect  of  the  principle  it  involves,  and  the 
consequences  to  which,  in  whatever  way  decided,  it  will 

lead,  are  shortly  these. 

A  pro- 
*  Lord  Brougham, 
T  2 
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A  professional  gentleman  of  the  name  of  Donaoanj 
who  was  indebted  to  certain  persons  in  a  sum  of  26M^ 
made  his  will  in  1815;  and  in  1816  he  died.  By  that 
will  he  charged  his  debts,  —  not  this  particular  debt  by 
name,  but  all  his  debts,  —  upon  his  real  estate,  deeming 
it  to  be  freehold,  but  which  afterwards  in  point  of  fiict 
turned  out  to  be  leasehold. 


The  intention,  therefore,  if  any  thing  is  to  depend 
upon  intention,  is  clear  and  manifest;  it  is  plain  be 
meant  to  have  charged  his  debts  even  upon  those 
estates  which  by  law  were  not  answerable  for  them* 
The  debt  in  question  was  not  barred  by  the  statute  at 
ihe  period  to  which,  according  to  all  principle  and 
authority,  you  are  to  refer,  viz.  the  decease  of  the 
testator;  but  it  was  so  barred  before  any'  suit  was 
<x>mmenced,  the  suit  for  its  recovery  being  brought 
after  six  years  had  elapsed  from  the  death  of  the  debtor; 
and  the  question  was,  whether  the  words  **  after  pay- 
ment of  all  my  debts,"  charging  them  upon  the  real 
estate, — whether  those  words  changed  the  nature  <^the 
property  and  of  the  claim,  (for  that  is  one  view,)  con- 
verting what  was  before  a  debt  into  a  trust,  and  the 
creditor  into  a  cestui  que  trusty  and  making  the  executor 
a  trustee  for  the  satisfaction  of  the  demand;  or  whether, 
in  another  view,  it  was  such  a  declaration  of  intention 
as  amounted  to  an  expression  of  the  testator^s  will,  that 
all  his  debts  should  be  paid  without  regard  to  the  sta^ 
tute  of  limitations.  On  either  of  those  views,  it  was 
said,  the  words  would  be  sufficient  to  take  the  debt  out 
of  the  statute :  for  as  it  had  not  been  barred  at  the  time 
of  the  testator^s  decease,  the  nature  of  the  debt,  it  was 
contended,  and  the  situation  of  the  creditor  were  ao 
altered  by  that  devise^  that  the  statute  of  limitations 
would  no  longer  run  against  it 


The  importance  of  this  question  will    be   obvious, 

when 
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when   it  is  observed  that  most  men's  wills  contain  a        1881. 

chose  which  afiects  their  personal  property  just  in  the 

sune  way   as  is  done   here,  and    they  therefore  give 

exactly  the  same  protection  to  their  creditors  which  this 

will  does;  with  this  difference,    indeed,  that  here  the 

intention  is   much   more   strongly   marked,  by  reason 

of  the   mistake,  the   testator  having  clearly  meant  to 

keep  alive  his   debts  as    against   his  freehold   estate, 

and  it  being  beyond    dispute  that    the    devise  would 

have    kept   them    alive    had    a    real    estate     existed. 

The    consequence    of  such    a    doctrine    would    be, 

that  this  very  ordinary   expression   in   a   will,  which, 

where  yon    seek   only   to  affect   the   personal   estate^ 

is  snperfloous,    would  prevent  the  executor   not  from 

j^mmAlng  the  statotc  at  law,  for  of   that  defence  he 

may  still  avail  himself  but  from  taking  advantage  of 

it  against  a  suit  seeking  to  charge  him  with  assets  in- 

ei|iii^. 

I  have  looked  with  care  into  all  the  cases  in  search  of 
li^t  upon  the  subject,  and  I  have  also  applied  for  as- 
sistance to  a  very  great  and  venerable  living  authority. 
I  sfaonid  first,  however,  state  that  there  is  another  cir- 
cunstance  to  which  the  learned  Judge  in  the  court 
bdow  adverted,  namely,  that,  after  Mr.  Danovan^s  death. 
Us  daoghter,  who  had  taken  out  administration  to  him, 
pobGshed  an  advertisement  in  a  newspaper,  requiring  the 
craditors  to  come  in  and  prove  their  debts.  And  I  find 
in  Andrean  v.  Broom  authority,  such  as  it  is,  that  would 
lead  me  to  consider  that  circumstance  as  decisive.  The 
book,  however,  is  of  no  great  repute ;  and  the  Judge  who 
decided  the  case.  Lord  Keeper  Harcouri^  though  a 
leipectable  lawyer,  is  certainly  not  to  be  ranked  with  the 
Porfan^  the  Finches^  and  the  Hardwickes.  The  case 
itsd^  besides,  contains  other  matters,  which  have  since 

T  S  been 
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1831.  been  distinctly  overruled,  although  upon  the  point  in 
which  it  approaches  the  case  at  bar,  there  is  no  express 
decision  contradicting  it. 

[Hei-e  his  Lordship  read  the  report  in  Precedents  in 
Chamet-y^  385.,  and  observed,  that  on  two  points,  at 
least,  the  doctrine  there  laid  down  could  not  now  be 
supported ;  for  it  was  there  said,  that  a  direction  in  a 
will  for  payment  of  debts  was  sufficient  to  revive  debts 
that  had  been  previously  barred ;  and  that,  in  addition 
to  an  acknowledgment  of  the  debt  being  still  due,  a 
promise  to  pay  it  was  necessary,  in  order  to  frustrate  a 
plea  of  the  statute.  His  Lordship  then  continued]  -— 
I  therefore  hold  the  authority  of  Andrews  v.  Bravm  to 
be  of  very  little  weight.  Nevertheless  it  is  fitting  to  nuak 
this  circumstance  of  the  advertisement,  especially  as  it 
shews  the  belief  of  the  personal  representative  that  the 
testator's  intention  was  to  have  all  his  debts  paid.  That 
is  not  immaterial.  It  is  one  of  the  lights  in  which  a  be- 
quest for  payment  of  debts,  or  a  charge  of  debts  upon  real 
estate,  may  be  regarded;  one  of  the  two  grounds  on 
which  the  Plaintiff's  argument  rests,  being  that  this 
indicates  a  desire  on  the  part  of  the  debtor  that  his  debts 
shall  be  paid,  notwithstanding  that  by  the  lapse  <^  time 
the  remedy  is  gone.  Assuming  that  to  be  the  ground, 
the  rule  is  now  indisputably  established  in  thb  Court, 
however  it  may  formerly  have  been  doubted,  that  where 
there  is  a  devise  of  lands  for  payment  of  debts,  it  will 
take  those  debts  out  of  the  statute ;  and,  indeed,  it  was 
stated  by  Lord  Mansfield  in  Trueman  v.  Fenion  (a),  that 
it  would  be  so  held  at  law,  if  the  case  were  properly 
brought  before  the  Court,  on  the  principle  of  giving 
effect  to  the  intention.  If  intention  be  the  ground,  can 
it  make  any  difference  whether  that  intention  be  sign!* 

fied 

(a)  Cotvp.  548. 
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fied  by  charging  the  debts  upon  freehold  estate  or  upon 
leasehold?  If  intention  be  the  criterion,  then  you  must 
take  the  mind  of  the  intender  as  it  was  circumstanced  at 
the  monieiH  he  did  the  act  from  which  you  seek  to 
gather  his  intention.  Mr.  Donovan  believed  his  estate 
to  be  fireehold,  and  in  that  belief ,  he  charged  his  debts 
npon  it;  and  can  his  mistake  witti  respect  to  the  tenure 
make  any  difference?  It  was  saia,  indeed,  that  if  he 
had  been  aware  the  estate  was  leasehold,  he  would  not 
haTe  expressed  the  same  intention,  especially  as  he  was 
a  profisssional  man,  because  he  must  have  known  that 
the  law  itself  would  charge  the  debts  upon  it  as  personal 
ertate.  This  may  or  may  not  be  so ;  but  it  only  brings 
as  round  to  the  other  view  of  the  subject.  It  is  clear 
that  intention  to  charge,  that  is,  to  keep  alive  his  debts, 
is  evidenced  as  distinctly  as  can  be ;  and,  in  my  view,  it 
sigufies  not  whether  that  intention  was  formed  under 
mislake  as  to  the  nature  of  the  property,  or  under  a  cor- 
rect conception  of  its  nature. 


1831. 

Jones 

V, 

Scott. 


There  is  another  consideration,  not  much  referred  to 
in  the  argument.  Are  we  not  bound,  in  construing  a 
will,  rather  to  presume  in  favour  of  that  view  which 
oiakea  each  clause  operative,  than  of  that  which  leaves 
any  clause  wholly  inoperative  and  nugatory  ?  If  the 
dauae  charging  debts  on  the  personal  estate  be  not 
taken  as  meant  to  exempt  them  from  the  operation  of 
the  statute,  what  meaning  can  you  possibly  ascribe  to 
it?  The  words  are  natural  and  sensible,  if  they  be 
ao(^)08ed  to  mean  "  I  desire  that  the  statute  shall  not 
ran  against  my  debts ;  that  no  advantage  may  be  taken 
of  the  unconscientious  plea  which  only  bars  the  remedy, 
but  does  not  put  an  end  to  the  obligation.''  Unless  you 
aoppoae  this  to  be  the  object  of  the  clause,  it  fails  of  all 
c&ct ;  it  is  only  saying,  ^^  Let  my  debts  be  paid,  as  the 
law  will  take  care  to  do  whether  I  desire  it  or  not  — 
nay,  in  spite  of  my  desiring  the  contrary."     I  cannot, 

T  4  without 
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18S1.  withoat  violence  to  probability,  suppose  that  all  ineny 
professional  as  well  as  lay  men,  have  continued  for  so 
long  a  time  to  put  this  clause  into  their  wills,  when 
they  have  no  real  property  to  dispose  of,  without  any 
sense  or  purpose.  That  would  be  to  reject  the  words 
as  devoid  of  meaning;  whereas  the  role  is,  rather  to 
adopt  that  construction  which  will  give  force  and  effect 
to  every  part  of  the  instrument 

Coming,  however,  to  that  upon  which  chiefly  the 
argument  must  be  put,  —  that  by  a  trust  for  payment  of 
the  debts  you  convert  the  creditor  into  a  ceshd  que  trusty 
and  that,  as  between  him  and  the  trustee,  time  shall  not 
run  to  create  a  bar, — it  was  said,  and  his  Honor  seems  to 
have  been  pressed  by  the  argument,  that  a  trust,  made  by 
a  will  of  personal  estate  for  payment  of  the  testator^s  debts, 
is  to  be  deemed  an  act  wholly  void  and  contrary  to  law. 
Now,  I  hold  it  to  be  one  thing  for  an  act  to  be  merely 
nugatory ;  another,  and  a  very  different  things  for  such 
act  to  be  wholly  illegal  and  void.  A  man  may  take  in 
one  way  what,  but  for  a  particular  provision,  the  law 
would  have  given  him  in  another.  I  cannot  say  that 
such  a  provision  is  absolutely  illegal,  though  it  may  be 
altogether  unnecessary.  When  a  person  merely  orders 
that  to  be  done,  which,  if  he  had  not  so  ordered,  the 
law  would  have  done  for  him,  he  does  not  come  under 
the  description  of  giving  a  directicm  which  is  void  as 
being  contrary  to  law.  Some  directions  may  be  imagined^ 
which  would  be  superfluous  in  respect  of  the  nature  of 
the  debt ;  others,  in  respect  of  the  fund  on  which  the 
debt  is  charged.  Of  the  former  kind  would  be  a  pro- 
viso that  specialty  debts  should  be  paid  out  of  the  free- 
hold estate ;  of  the  latter,  the  clause  before  us  is  an 
example.  Other  directions,  again,  are  superfluous, 
not  in  respect  of  the  fund  or  the  species  of  the  debt, 
but  the  quality  of  the  debtor — the  situation  and  circum- 
stances 
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ftinoes  of  the  person  making  the  will.  Thus,  a  trader  188L 
within  the  bankrupt  laws,  and  the  47  G.  3.,  would  do 
what  is  superfluous,  if  he  charged  his  simple  contract 
ddits  upon  bis  freehold  estate ;  though  with  respect  to 
a  person  not  within  those  laws  and  that  statute,  it  would 
be  otherwise.  In  the  case  put,  the  act  of  the  trader  is 
sopafluons ;  but  it  is  not  ill^al,  nor  is  it  necessarily 
Toid.  There  is  this  difference^  it  is  true^  — -  that  the 
remedy  is  somewhat  different  under  the  trust  or  charge 
created  by  such  clauses,  from  that  which  would  be  given, 
if  the  matter  were  left  merely  to  the  operation  of  the 
law.  But  still  what  is  done  is  superfluous;  and  yet  it 
is  dear  that,  if  a  bond  debt  were  charged  upon  his  free- 
hold estate  by  the  will  of  the  obligor,  although,  in  the 
ordinary  case,  satis&ction  would  be  presumed  after 
twenty  years,  all  courts,  whether  of  law  or  equity,  would 
hold  that,  even  after  thirty  or  forty  years  had  elapsed, 
die  diaxge  took  it  out  of  die  operation  of  the  rule,  which 
has  become  by  analogy  a  sort  of  judicial  period  of  limit- 
adoD.  And  so^  I  apprehend,  if  a  trader  charge  upon 
Us  fiedidd  estate  debts  against  which  the  statute  has 
nm,  though  not  at  the  date  of  his  will,  yet  at  the  time 
of  his  decease,  his  debts  will,  notwithstanding  both  the 
statute  and  the  superfluousness  of  the  direction,  be  pay* 
iUe  primarily  out  of  his  personal,  and  then  out  of  his 
real  estate,  just  as  if  the  six  years  had  not  expired,  or 
die  Erection  had  been  operative  in  other  respects. 
Iliat  the  snptf  fluousness  of  a  direction  does  not  pre- 
fent  it  finom  keeping  a  debt  out  of  the  statute,  which 
but  for  such  direction  would  be  barred,  is  dear  from 
firions  cases.  The  intendon  to  keep  alive  the  debt  is 
reeognised  by  Lord  Etdotif  in  Ex  parte  Detx)dna/{a\  as 
the  main  foundation  of  the  prindple.  If  it  be  contended, 
diat  the  testator  only   means  to  charge  his  personal 

estate 

(a)  15  Vet.  497. 
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estate  with  his  just  debts  —  in  other  words,  such  as  shall 
be  found  legally  due  at  the  time  of  the  demand,  and 
therefore  not  such  as  would  be  legally  barred — it  may  be 
answered,  that  precisely  the  same  argument  applies  to  a 
charge  of  debts  upon  real  estate,  which  it  is  admitted 
will  take  them  out  of  the  statute.  The  Court  has  gone 
upon  the  supposition  either  of  a  trust  or  of  intention, 
taking  that  as  equivalent  to  a  declaration  of  the  tes- 
tator's will  and  mind  that  the  statute  shall  not  run. 
A  great  deal  of  doubt  seems  at  one  time  to  have  existed 
as  to  the  particular  force  and  extent  of  the  rule ;  and 
until  the  case  of  Burke  v.  J')nes  it  should  seem,  from 
the  current  of  authorities,  and  particularly  from  a  case 
in  the  time  of  Lord  Hardwicke  (a),  that,  though  a  debt 
was  barred  at  the  death  of  the  testator,  it  would  be 
revived,  — not  continued,  but  revived, — (a  word  imply- 
ing that  the  debt  was  previously  gone,)  by  a  devise  for 
payment  of  debts.  The  case  of  Burke  v.  Janes,  how- 
ever, which  was  decided  by  Sir  Thomas  Plumer  after  the 
fullest  deliberation,  and  after  consulting  with  the  other 
judges  of  the  Court,  drew  this  broad  distinction, — that,  if 
the  debt  were  actually  barred  at  the  period  of  the  death 
of  the  testator,  the  charge  of  debts  upon  the  real  estate 
bad  not  the  efiect  of  reviving  it 


The  only  question  is,  whether  there  exists  any  difier- 
^ice  between  a  charge  upon  the  real,  and  a  charge 
upon  the  personal  estate.  I  have  given  my  reasons  for 
thinking  that  no  such  distinction  can  be  maintained. 
My  opinion  is  confirmed  by  what  I  find  io  the  reporter's 
note  to  the  case  of  Janes  v.  Lord  Strafford  (b) ;  from 
which  it  appears  that  the  point  now  bdbre  the  Court 

was, 

(a)  LaeoH  v.    Sriggt,  5  Aii>      ferred  to  is  by  Mr.  Peere  WU- 
105.  Uamtf  p.  89.  (A). 

{h)  5  P.  W,  79.    The  note  re- 
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at  the  date  of  his  book  ( 1 749),  altogether  unsettled ;        1831. 
and  all  the  uquiry  I  have  been  able  to  make,  leads  me 
to  suppose  that  the  point  has   never  yet  received  a 
judicial  decision. 

Noir,  let  us  consider  what  will  be  the  effect  of  this 
ooDstmction  in  the  case  of  wills  containing  such  a  clause. 
The  consequence  will  be,  that  a  man's  debts,  if  he 
diooses  so  to  charge  them  upon  his  personal  estate^ 
provided  they  be  not  barred  at  his  decease,  will  be  pay- 
abk  notwithstanding  any  length  of  time  that  may  after- 
wards elapse.  I  know  not  that  courts  of  equity,  any 
more  than  courts  of  law,  ought  to  lean  against  allowing 
a  man  to  make  such  declarations  of  his  intention  to 
have  hb  debts  paid ;  and  I  have  already  stated,  that,  if 
diis  be  not  the  meaning  of  the  clause,  I  cannot  see  to 
what  it  applies,  or  upon  what  subject-matter  it  can 
operate.  If  it  be  construed  as  a  direction  by  the  tes- 
tator to  pay  the  debts  without  regard  to  the  running  of 
the  statute  after  his  decease,  the  words  are  quite  rational 
and  intelligible^  and  at  the  same  time  expressive  of  an 
honest  and  conscientious  intention ;  for  a  man  ought  to 
wish  to  discharge  his  debts  notwithstanding  the  lapse  of 
tim^  if  he  knows  they  are  unpaid,  and  not  avail  himself 
of  the  argument  which  lapse  of  time  may  furnish  in 
dMo  in  favour  of  their  having  been  paid. 

Upon  these  grounds  I  have  felt  myself  bound  to  come 
to  a  decision  contrary  to  that  of  his  Honor.  My  opi- 
nkm  is^  as  I  have  already  stated,  fortified  by  the  autho- 
Aj  to  which  I  alluded ;  nevertheless  the  point  seems 
to  be  by  no  means  free  from  doubt.  Not  that  I  feel  any 
SScalty  as  to  the  efiect  of  such  a  decision  in  future ; 
because  then  every  man  will  know,  when  he  frames  his 
will,  that  the  clause  is  introduced  with  a  view  to  prevent 
die  operation  of  the  statute.    But  it  was  with  respect  to 

wills 
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1881.  wills  already  made  on  account  of  the  retrospective  and 
intermediate  efiect  of  such  a  construction,  before  it  can 
become  generally  known,  that  I  felt  so  much  anxiety 
and  doubt  as  induced  me  to  seek  the  lights  of  living 
as  well  as  of  departed  learning.  And  although  the 
opinion  which  I  had  formed  k  thus  confirmed,  yet,  look- 
ing to  the  importance  of  the  question,  and  the  doubt  in 
which  it  may  to  some  still  appear  to  be  involved,  it 
would  be  a  satisfaction  to  have  the  whole  subject  recon- 
sidered elsewhere.  If  the  estate  can  conveniently  bear 
the  expense,  I  shall  ensure  the  earliest  consideration  of 
the  case^  and  the  best  assistance  which  equity  or  law 
can  afford,  to  the  final  settlement  of  what  appears  to  me 
a  principle  of  great  moment  in  the  law,  as  administered 
by  this  Court 
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I8S0. 


Rolls* 

BOWSHER  V.  WATKINS.  j.^. ,.  ,0.  le. 

JOHN  BOWSHER  and  Watkins  carried  on  business  Residuary 

in  paitDership ;  and,  at  a  yearly  account  settled  on  l^S^tfe*  may 
the  SOCh  of  April  1823,  Batosher's  share  of  the  joint  for  an  account 
itock  in  trade  of  the  partnership  was  ascertained  to  ^^?,jj|^" 


anoont  to  43,9482.  Ss.  Sd.  On  the  21st  of  June  follow-  ramvii^part- 
mg  he  died,  having  by  his  will  disposed  of  the  residue  ^^^  thoufifa" 
of  his  estate  in  favour  of  the  Plaintifis,  and  appointed  collusion  be* 

_^_  twcen  the  exv 

liomas  Ormerode  and  Mary  Baatsher  his  executor  and  ecutor  and  the 

esecatrix.    They  proved  the  will.    Sometime  afterwards,  sunrivingimrt. 

''  ^  ner  is  neither 

tti^  entered  into  an  arrangement  with  Watkins  for  con-  charged  nor 

verting  the  property  of  the  partnership  into  money,  and  P'^^^ 

bringing  the  business  to  a  close ;  and  they  appointed  one 

KiHnf  to  act  on  their  behalf  with  Watkins  in  winding  up 

die  concern.    In  1823,  Kirby  and  Watkins  entered  into 

partnership. 

The  bill  was  filed  by  the  residuary  legatees  of  John 
BamsheTf  against  Watkins,  Kirby,  and  the  executor  and 
executrix.  It  alleged  that  Watkins,  after  the  death  of 
the  testator,  employed  stock  and  effects,  belonging  to  the 
late  partnership,  in  a  business  which  had  been  carried  on 
br  his  own  profit;  that  he  and  Kirby,  after  they  en- 
tered into  partnership,  carried  on  their  business  with 
property  of  the  late  partnership  of  BomJier  and  Watkins, 
which  remained  unsold ;  that  the  Plaintiffi  had  applied 
to  Thomas  Ormerode  and  Mary  Bcnosher  to  appoint  some 
other  person  in  Kirln/s  stead  to  get  in  the  assets,  or  to 
take  proper  steps  to  compel  Watkins  and  Kirby  to 
account;  that  they  had  not  complied  with  these  re- 
qoests,  but  had  wholly  neglected  to  take  any  steps  to 
compel  Watkins  and  Kirby  to  account ;  and  <<  that  by 
sudi  neglect  they  countenanced  and  assisted  Watkins 

and 
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18S0.        and  Kirhy  in  misapplying  the  assets.''    The  prayer  was, 

„     '  "        amoni;  other  thiniirs,  that  an  account  micrht  be  taken  of 

V,  the  partnership  dealings  from  the  last  yearly  settlement 

ATKINS,      ^^j  ^f  ^^  monies  received  on  behalf  of  the  partnership 

by  Watkinsj  or  by  JVatkins  and  Kirly. 

Maty  Bamsher  and  Kirly  having  died,  the  suit  was 
revived  against  their  personal  representatives. 

WaHdns^  by  his  answer,  admitted,  that,  after  the 
testator's  death,  he  employed  some  effects  belonging  to 
the  partnership,  in  building  certain  ships;  but  those 
ships  were  afterwards  sold,  and  the  proceeds  were  paid 
to  a  banker,  to  the  joint  account  of  him  and  the  ex- 
ecutors, and  were  duly  applied  as  partnership  assets. 
He  denied  that  he  and  Kirhy  had  made  use  of  any  part 
of  the  property  of  the  late  partnership  in  carrying  on 
thdr  business ;  and  he  did  not  believe  that  the  plaintifK 
had  made  to  the  executor  and  executrix  the  applications 
stated  in  the  bill,  or  that  the  executor  and  executrix  had 
refused  to  comply  therewith. 

Ormerode  stated,  that  J&r^  had  been  selected  to  assist 
in  winding  up  the  concern,  because  he  had  been  IcHig 
the  clerk  of  Bcmher  and  Waikinsj  and  bad  enjoyed  the 
unlimited  confidence  of  the  testator.  He  did  not  recol- 
lect or  believe  that  any  application  had  been  made  to 
him  or  the  executrix  to  i^point  some  other  person  in 
Kirbf^a  stead,  or  to  compel  Kiriy  and  Waikins  to  ac- 
count :  he  was  not  aware,  till  after  the  filing  <^  the  bill, 
that  KiHy  and  Watkitis  had  applied  any  part  of  the 
stock  of  the  late  partnership  in  their  trade,  except  a  few 
articles  which  had  been  valued  to  them ;  and  though  he 
had  no  notion,  when  Kirby  was  appointed,  that  that 
gentleman  was  afterwards  to  enter  into  partnership  with 
WaiiinSf  he  considered  his  agency  to  have  been  highly 

advan- 
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adfintageooB  to  the  estate  of  the  testator.     He  denied 
that  he  had,  by  any  negligence  or  otherwise,  counte- 
nanced or  assisted  fVatkins  and  Kirby^  or  either  of  them, 
in  wasting  the  assets ;  and  he  did  not  believe  that  the      '^^'^^^^^ 
bad  been  wasted  or  misapplied. 


There  was  no  proof  that  the  executor  and  executrix 
bad  acted  in  collusion  with  Waikins  and  Kirby^  or  that 
any  applications  had  been  made  to  them  to  compel  Wat" 
kins  and  Kirby  to  account.  The  executor  and  executrix 
had  not  been  called  upon  to  file  a  bill  against  fVatkins 
and  Kirbjfj  or  either  of  them. 

Mr.  Pepys^  Mr.  Bickerstetk^  and  Mr.  Wright^  for  the 
HaintiA. 

Mr.  Tinny  and  Mr.  Piggott^  for  the  personal  relatives 
oftbe  lestator. 

Mr.  Pemberton  and  Mr.  A.  Crompton^  for  fVatkins, 

On  behalf  of  fVatkins  an  objection  was  taken  to  the 
frame  of  the  suit.  fVatkins^  it  was  said,  was  merely  a 
debtor  to  the  estate  of  the  testator ;  and  the  rule  is,  that 
a  debtor  cannot  be  made  a  defendant  to  a  bill  filed  by 
a  residnary  I^atee ;  Utterson  v.  Mair  (a),  Beckley  v. 
Dorrington,  (i)  The  exception  is,  where  there  is  collu- 
mm  between  the  executor  and  the  debtor;  but  collusion 
must  be  charged  and  proved.  Here  there  is  not  so 
much  as  a  charge  di  collusion.  There  is,  indeed,  an 
•Uegadon  that  *^the  executors  countenance  and  assist 
Waikins  and  Kirby  in  misapplying  the  assets  ;**  but  it  is 
expressly  stated,  that  the  mode,  in  which  this  supposed 
oountenance  and  assistance  had  been  given,  was  by  ne- 
glecting 

(a)  a  Ves.yaoL  95.  {b)  Cited  in  6  Va.  749. 
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1830.       glecting  to  compel  them  to  account :  the  charge  is  there* 

L^'  fore  a  charge  of  negligence  only,  which  will  not  bring  the 

V,  case  within  the  exception.     Neither  negh'gence  nor  col- 

Watkins.     lusiQn  i3  proved.     No  application  was  ever  made  to  the 

executor  or  executrix  to  file  a  bill  against  Watkint* 

Can  an  instance  be  produced,  in  which  a  l^atee  has 

been  allowed  to  sue  a  debtor  to  the  estate,  when  he  had 

never  called  upon  the  personal  representative  to  institute 

proceedings? 

If  Watkins  is  to  litigate  any  question  between  him 
and  the  estate  of  the  testator,  why  is  he  to  be  called  on 
to  litigate  it  with  any  person  except  the  executors  ?  In 
a  suit  like  the  present,  it  is  of  great  importance  to  the 
Defendant,  who  the  persons  are  with  whom  he  is  to 
contend  as  Plaintiffs.  Hitherto  he  has  dealt  with  the 
executors ;  the  greater  part  of  the  accounts  sought  by 
this  bill  have  been  arranged  in  the  fairest  manner  to  his 
satisfaction  and  theirs :  had  they  instituted  the  suit,  they 
would  not  have  ventured  to  state  such  a  case  as  is  now 
brought  forward ;  or  if  they  had,  an  easy  and  complete 
answer  to  it  would  have  been  at  hand.  Is  his  situation  to 
be  altered  for  the  worse,  by  allowing  the  residuaiy  l^atees 
to  take  upon  themselves  the  functions  of  the  executor? 

On  the  other  hand,  it  was  said,  in  support  of  the  bill, 
that  there  were  special  circumstances  in  the  case  which 
took  it  out  of  the  general  rule.  Watkins  was  not  a  mere 
debtor  to  the  estate :  he  was  the  surviving  partner  of 
a  partnership  in  which  the  testator  held  the  laigest 
share ;  and,  as  such,  he  necessarily  had  part  of  the  assets 
in  his  hands*  The  amount  of  the  demand  against  him 
in  respect  of  these  assets  could  not  be  ascertained  in  an 
action  at  law ;  it  must  necessarily  be  investigated  in  a 
court  of  equity ;  so  that  he  suflfered  no  hardship  irom 
being    made  a  defendant:  and  there  would  be  extreme 

inoon- 
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moonTenience  in  having  one  suit  by  the  legatees  against 
the  ezecators)  and  another  in  the  name  of  the  executors 
igainst  WalUnSm  In  Netdand  ▼.  Champion  (a),  it  was 
beld  that  the  creditor  had  a  right  to  make  the  surviving 
partoer  of  his  testator  a  defendant  to  a  bill  for  an  ac- 
oonnt.  *'  I  take  the  case  of  partnership,"  said  Lord 
Hardwide,  '^  to  be  different ;  and  though  there  was  no 
suggestion  of  collusion,  yet  I  do  not  think  the  bill 
would  have  been  demurrable  to,  as  has  been  insisted  on. 
Uany  bills  are  brought  in  this  Court,  not  only  making 
the  representatives  parties,  but  also  all  other  persons 
who  have  possessed  the  specific  assets;  and  there  are 
maoy  instances  where  the  surviving  partner  is  made 
a  party,  that  they  may  have  an  account  of  the  personal 
estate  enUre."  The  same  principle  was  followed  in  Doran 
V.  Simpson  (i),  and  Alsager  v.  Rowley,  (c)  In  Gedge  v. 
Traill  *  a  demurrer  was  over-ruled  to  a  bill  filed  by  a 

creditor 


1830. 


BovsHsa 
Watkins. 


(«}  1  IVff.8eD.106. 


{h)  4  Ve9.  651. 


(c)  6  Ves.  748. 


*  GEDGE  r.  TRAILL. 


A  testator  died  in  India^ 
kaviDg  appointed  certain  ex- 
ecators  in  that  country,  and 
other  executors  in  England. 
Hie  Defendant,  TraUl^  a  part- 
■er  in  the  house  ofPaxton  and 
Co^  was  the  only  person  who 
proved  the  will  in  England  ; 
and  the  executors  in  India 
ktd  remitted  to  him  assets  to 
t  considerable  amount. 

The  original  bill  was  filed 
agsmst  Traill  by  a  creditor  of 


1825. 
Nov,  5. 

the  testator,  for  payment  of  ^  ^y,  ^^ , 
a  debt.  Afterwards,  all  the  a  creditor  of 
partners  in  the  house  of  Pax-  a  testator 

ton  and  Co.  were  made  De-  *«***"''  ^^  , 

executor,  and 

fendants  by  amendment :  and  certain  per- 
it  was  alleged  that  the  assets  sons  who  were 
had  been  remitted  either  to  iiHe^S 
Traill  or  to  Pnxton  and  Co.;  cutor,  alleged 
that  Paxton  and  Co.  claimed  that  the  part- 

a  large  sum  as  due  to  them  ^S'^J'ge  en"" 
from  the  testator  ;  and  that  titled  to  retain 
the    Defendants    pretended  asseu  which 
that  Paxton  and   Co.  were  hwds^lnsSi- 

cntitled  facdonofa 


debt  which 
di^ pretended  was  due  to  them  from  the  testator;  but  it  il:j  not  chai^  in  express 
tcnns  Uuit  the  executor  was  colluding  with  his.  co-partnera:  the  creditor  was  held 
lolnnfi^iiiider  such  drcumstances,  a  right  to  sue  all  the  partners;  and  a  demurrer 
bf  te  pirtoen.  other  than  the  executor,  was  over-ruled. 

u 
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BOWIHSE 

Watkins. 


t 


creditor  against  an  executor  and  his  partners^  who  had 
assets  in  their  hands.  Here  fVatkinSf  upon  the  death  of 
the  testator,  came  into  the  possession  of  assets,  and  had 
been  dealing  with  those  assets.  The  possession  oF  the 
assets  rendered  him  accountable  to  a  person  beneficially 
interested  in  the  estate. 

Tke 


entitled  to  retain  the  assets 
in  discharge  of  their  own 
claim*    ' 

There  was  no  express 
charge  that  Traill  was  col* 
luding  with  his  copartners. 

The  partners  in  the  house 
of  Paston  and  Co.,  other 
than  TraiOf  put  in  a  general 
demurrer  to  the  bill  for  want 
of  equity. 

Mr.  CackereU  in  support  of 
the  demurrer. 

There  is  no  privity  be- 
ween  the  demurring  Defend- 
tnts  and  the  Plaintiff:  they 
are  accountable  to  the  exe- 
cutor, and  the  executor  is 
accountable  to  the  Plaintiff. 
The  possession  of  assets  con- 
stitutes Paxton  and  Co.  a 
debtor  to  the  estate  of  the 
testator;  but  a  creditor  ha5 
no  right  to  call  them  to  an 
account,  or  to  enforce  pay- 
ment of  that  debt,  unless  the 
executor  be  insolvent  or  act- 
ing in  collusion  with  them, 
Alsager  v,  RaaJey  (6  Ves. 
7i8.)«    In  the  present  case, 


neither  collusion  nor  insol- 
Tency  is  charged. 

Mr.  Teedy  contr^ 

It  is  immaterial  whether 
it  be  alleged  in  words,  that 
TraiU  colludes  with  the  other 
Defendants,  if  facts  are  stated 
on  the  face  of  the  bill,  which 
shew  that  he  and  they  are  act* 
ing  in  concert*  Such  concert 
follows  necessarily  from  the 
fact  of  his  being  in  partner- 
ship with  them.  It  is  the 
partnership  which  retains  the 
assets;  this  retainer  is  the 
joint  act  of  TraiU  and  his  co- 
partners ;  and  any  person, 
who  has  an  interest  in  the 
estate,  roust  be  entitled  to 
sue  him  and  them  jointly* 
Such  a  state  of  things  con- 
stitutes an  exception  from 
the  general  rule,  that  a  debtor 
to  the  estate  cannot  be  made 
a  Defendant  to  a  bill  by  u 
creditor. 

The  Vice-Chanckllor 
(Sir  John  Leach)  stated,  that, 
in  substance,  it  was  collusion 
on  the  part  of  the  executor, 

if 
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7%^  Master  of  the  Rolls  was  of  opinion  that  the 
Plaintiff  had  a  right  to  sustain  the  bill  against  the 
simriying  partner. 


28  S 


The  decree  directed  an  account  of  the  partnership 
dealings  and  transactions  of  Bawsher  and  Watkins^  from 
the  SOth  of  April  1822;  an  account  of  the  property 
and  effects  of  the  partnership  at  the  time  of  the  tes- 
tator's death,  and  of  the  amount  of  his  capital  engaged 
therein ;  and  an  account  of  the  sums  received  by  Kirh/^ 
and  retained  by  him  on  account  of  his  services  and 
expenses;  with  an  inquiry  whether  any  thing  was  due 
to  or  from  his  estate  in  respect  thereof. 

Reg.  Lib.  1829,  A.  2908. 


1830. 


BOWSHER 

V. 

Watkins. 


if  a  stranger  retained  assets 
with  his  consent  and  appro- 
bition ;  that  this  bill  alleged 
dttt  all  the  partners  (of  whom 
TrofB  was  one)  retained  the 
umis  remitted^  and  claimed 
to  be  entitled  to  retain  them ; 


aud  that  those  circumstances 
amounted  to  collusion,  and 
brought  the  case  within  the 
exception  from  the  general 
rule. 

The  demurrer  was 
over-ruled. 


U2 
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RoLu.  COLLINS  V.  ARCHER. 

Purchase  for     JJTENRY  GODDARD,  being  rector  of  the  rectory 
rideration^"'  and  parish  church  of  Castle  Eaton,  executed  an 

without  notice  indenture  bearing  date  the  21st  o(  January  1811,  by 
as  a  defence      which  he  granted  to  Collins^  in  consideration  of  4000/^ 

!8^"*'J?  .       an  annuity  of  550/.  for  the  life  of  him,  Goddard:  and, 

Plaintin  who  •        t_  • 

relies  upon  a     ^^  the  more  effectually  securing  the  annuity,  he  thereby 

1^  title.    ^    flrranted  and  demised  the  said  rectory  of  Castle  Eaton  and 
A  rector,  m  **        ♦  •'  ^ 

1811,  demised  the  vicarage  of  Deverill  Longbridge,  therein  mentioned, 

if.^^sTterm    ^'^^  ^^  messuages  and  tenements,  and  all  the  tithes, 

of  yean  to       bsues,  and  profits  belonging  thereto  respectively,  unto 

secui^  the 

due  payment    ^^^^  Pern  Tinney,  his  executors,  administrators^  and 

of  an  annuinr;  assigns,  for  the  term  of  ninety-nine  years,  if  he  (Goddard) 

valuable  con-  should  so  long  continue  the  incumbent  of  the  rectory  and 

"*^S'th"'  ^*'  vicarage,  without  impeachment  of  waste,  upon  certain 

tithes  of  certain  trusts  for  securing  the  payment  of  the  annuity.   As  a  fur* 

the  rectonr"©  ^®^  security,  judgment  for  8000/.  was  entered  up  against 

the  occupier  Collins;  on  which,  as  often  as  the  annuity  should  be  in 

the  time'  had  ^I'l'^ar  for  the  space  of  forty  days,  Collins  was  to  be  at 

no  notice  of  liberty  to  issue  one  or  more  writs  or  writs  of  levari  facias 

chaife:  the  de  bonis  ecclesiastids^  for  the  purpose  of  sequestering  the 

annuity  fell       rectory  and  vicarage, 
into  arrear  ^  ^* 

in  1816;  and, 

rLiortooir  ^^^  annuity  being  in  arrear   to   the    amount    of 

the  benefit  of    693/.  105.,  CoUinSy  in  May  1815,  procured  a  writ  of 

the  insolvent 

act:  Are-  seques- 

mained  in  the 

occupation  of  the  lands,  and  retained  the  tithes,  claiming  to  be  entitled  to  them 

under  the  deed  of  1814 ;  and  no  step  was  taken  to  enforce  payment  till  1827,  when 

A,  filed  against  him  a  bill  for  an  account ;  in  answer  to  which,  B.  insisted  that  be 

was  a  purchaser  for  valuable  consideration  without  notice :    Held, 

That  that  defence  was  of  no  avail  against  the  legal  title  of  the  Plaintiff; 

And  that  the  Defendant  ought  to  account  for  the  tithes  for  the  six  years  before 
the  filing  of  the  bill. 
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sequestration  of  the  rectory  for  the  sum  of  8000/.  and  1830. 
costs,  indorsed  to  levy  693^  105.,  besides  costs  and 
expenses ;  and  upon  this  writ  letters  of  sequestration 
were  granted  to  Collins.  In  1817f  Goddard  took  the 
benefit  of  the  insolvent  act ;  and,  under  an  order  of  the 
Coiurt  for  the  relief  of  insolvent  debtors,  the  bishop  of 
the  diocese,  on  the  1st  of  December  1817)  granted  to 
CoBms  letters  of  sequestration  of  the  rectory,  so  far  as  it 
could  or  might  be  subject  to  such  sequestration* 

Qd  the  6th  of  December  18 17^  the  annuity  being  in 
arrear  to  the  amount  of  1000/.  and  upwards,  a  writ  of 
sequestration  was  issued,  indorsed  for  7420/.  185.  l^f., 
besides  costs  and  expenses,  upon  which  letters  of  seques* 
txtSaoBf  bearing  date  the  6th  of  December  1817,  were 
gruited  to  Collins. 

The  bill  was  filed  on  the  3d  oi  April  1827,  by  ColUns 
sod  John  Pern  Tinney  his  trustee,  against  Archer^  who, 
it  was  alleged,  had,  for  six  years  immediately  preceding, 
occupied  certain  lands  within  the  parish,  and  had  not, 
dnrinf;  that  time,  set  out  the  tithes  of  the  tithable  matters 
which  bad  grown  or  arisen  upon  them.  The  prayer 
vasy  that  he  might'  account  for  the  value  of  the  tithes 
which  had  been  so  subtracted. 

Archer^  by  his  answer,  stated,  that,  Goddard  being  or 
petending  to  be  seised  of  the  rectory  of  the  parish  of 
CasOe  EaUm  as  rector  thereof,  and,  as  such,  entitled  to  all 
tithes  within  the  same^  by  indenture  of  covenant,  dated 
the  2d  of  Nocember  1814,  in  consideration  of  1250/.  then 
psid  to  him  by  Archer j  and  of  the  further  sum  of  1500/., 
to  be  paid  to  him  by  Archerf  his  executors  or  administnn 
tois,  DO  or  before  the  25th  of  December  then  next,  he 
{Goddard)  did  covenant  with  Areher^  his  executors,  ad^ 
miiiislnlors,  and  assigns,  that  he  would,  on  or  before  the 

U  %  25th 
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1880.  25th  o(  December  then  next,  make  a  good  and  effisciual 
demise  to  Archer^  his  executors,  adaiinistratorsy  and 
assigns,  for  a  term  of  ninety-nine  years,  determinable 
with  CroddarcPs  life  or  incumbency,  of  all  the  glebe 
lands  of  the  rectory,  and  also  of  all  the  tithes  of  certain 
lands  therein  described,  which  were  then  in  the  tenure 
or  occupation  o(  Archer ;  and  that  Goddard  did  further 
covenant  to  execute,  as  an  indemnity  against  the  for* 
feiture,  avoidance^  resignation,  or  sequestration  of  the 
lands,  tithes,  and  hereditaments  during  his  life,  a  bond 
in  the  penalty  of  2750Z.,  and  a  warrant  of  attorney  to 
enter  up  judgment  for  the  same  sum ;  —that  the  1500/. 
was  duly  paid  to  Goddard^  who^  accordingly,  by  inden- 
ture dated  the  24th  of  December  1814,  demised  to 
jlrcheff  among  other  things,  the  tithes  of  certain  lands 
therein  mentioned,  including  the  lands,  in  respect  of 
which  tithes  were  claimed  by  the  bill,  for  the  term  of 
ninety-nine  years,  if  he  (Goddard)  should  so  long  live^ 
with  the  usual  covenants  against  incumbrances,  and 
for  tide  and  quiet  enjoymient ;  —  that,  by  virtue  of 
the  said  indenture^  he  (Archer)  openly  and  publidy 
entered  into  possession  of  the  tithable  lands  and 
tithes  thereby  demised,  and  had  ever  since  from  year  to 
year  collected  or  received  and  retained  the  tithes ; — that 
it  was  from  1814  well  known  throughout  the  parish, 
and  to  the  Plainti£&,  that  he,  the  Defendant,  had  ac- 
quired the  rector's  int^'est  in  the  tithes  of  the  lands  in 
his  own  occupation; — and  that  the  Plaintiff  had  not 
made  any  demand  upon  him  in  respect  of  tithes,  till 
shortly  before  the  filing  of  the  bill. 

The  Defendant  further  stated,  that,  at  the  time  of  die 
respective  payments  of  the  sums  of  12502.  and  1500^.,  he 
had  no  information,  knowledge,  belief,  or  nodce  of  any 
prior  incumbrance  or  claim  by  or  on  the  part  of  Collins 
or  any  other  person,  to  the  rectory,  dthes,  and  premises 

so 
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90  demised  and  granted,  or  any  part  of  the  same ;  and 
he  snbmitted  '^  that  he  was  a  bond  fde  purchaser  for 
iralnable  consideration,  and  without  notice  of  the  grant 
of  the  annuity  to  CoUinSf  or  any  prior  or  other  in- 
cumbrance on  the  said  rectory  of  Castle  Eaion^  than 
the  demise  to  himself; "  and  he  claimed  *^  to  have  the  full 
benefit  of  the  several  matters  so  stated  by  him,  in  like 
inanner  as  if  he  had  pleaded  them  in  bar  to  the  disco- 
veiy  and  account  sought  by  the  bill." 


1830. 


Goddard  died  after  the  institution  of  the  suit 


It  was  stated  by  one  of  the  witnesses  for  the  defendant, 
that  Hhmet/f  from  Lady-day  1816,  collected  and  received 
the  tithes,  or  a  compensation  in  lieu  of  them,  from  all 
the  occupiers  within  the  parish,  except  the  Defejidant 
ArtheTj  and  that,  in  May  1816,  he  claimed  the  tithes  of 
Archia'%  lands,  **  as  the  prior  assignee  or  sequestrator 
onder  Godiard.^ 


The  bill  did  not  allege  that  tithes  had  been  claimed 
from  Archer  at  any  particular  time. 


Mr.  Tinney  and  Mr.  Bolfe,  for  the  Plaintififs. 

The  18  EUz.  c.  20.  enacts,  '*  that  all  chargings  of 
such  benefices  with  cure  hereafler  with  any  pension  or 
with  any  profit  out  of  the  same  to  be  yielded  or  taken, 
hereafter  to  be  made^  other  than  rents  to  be  reserved 
upon  leases  hereafter  to  be  made  according  to  the  mean- 
ing of  this  act,  shall  be  utterly  void."  That  act  was  re- 
pealed by  the  43  G.  3.  c.  84.  s.  10.,  but  was  partially 
levived  in  1817.  The  deed  of  1811,  under  which  the 
plaintiffi  claim,  having  been  executed  while  the  43  G.  3. 
C.84*  was  in  force,  is  a  valid  instrument,  and  passed  the 
legal  estate  in  the  rectory  to  the  trustee  Tinney.    Doe  d, 

U  4  Cates 


i88  CASES  IN  CHANCERY, 

18S0.  Cates  v.  Somerville.  (a)  From  the  time  when  that  deed 
was  executed,  the  legal  title  to  demand  and  receive  the 
tithes  was  in  Titifiey  as  a  trustee  for  Collins ^  and  theDe- 
fendant,  who,  in  the  mean  time^  has  not  set  out  his  tithes, 
or  made  payment  in  lien  of  them  to  any  person^  must 
now  account  to  the  Plaintiffs* 

The  defence  set  up  by  the  answer  is,  that  Archer^ 
under  a  deed  executed  in  December  1814,  is  a  purchaser 
of  the  tithes  in  quesUon  for  valuable  consideration, 
without  notice  of  the  title  of  the  Plwitifi^  Purchase 
for  valuable  consideration,  without  notice,  will  protect 
the  purchaser  against  an  equitable  title,  but  is  not  avul- 
able  against  the  legal  title.  In  Williams  v.  Lambe  (&), 
which  was  the  case  of  a  bill  by  a  widow  for  dower. 
Lord  Thurlaw  said,  **  the  only  question  was,  whether  a 
plea  of  purchase  without  notice  would  lie  against  a  bill 
to  set  out  dower :  that  he  thought  where  the  par^  is 
pursuing  a  legal  title,  as  dower  is,  that  plea  does  not 
apply,  it  being  only  a  bar  to  an  equitable,  not  to  a  legal 
claim ; "  and  he  therefore  overruled  the  plea.  This  pas- 
sage is  referred  to  by  Lord  Manners  in  MedUcoU  ▼• 
O'DonneU  {c)f  and  the  soundness  of  the  doctrine  b  not 
questioned.  The  effect  of  Wilkes  v.  Bodinglon  (d)  is, 
that  a  defendant,  in  order  to  avail  himself  of  the  plea  of 
being  a  purchaser  without  notice,  must  have  either  the 
legal  estate,  or  a  better  right  than  the  plamtiff  to  call 
for  the  outstanding  estate ;  and,  consequently,  that  that 
plea  can  never  be  made  use  of  against  a  plaintiff  who 
relies  on  a  legal  title. 

If  a  party  sought  to  enforce  his  legal  title  in  a  court 
of  law,  the  defence  of  purchase  for  valuable  consider- 
ation could  not  be  set  up.     Why,  then,  should  it  be 

avail- 

(a)  6  Bam.  ^  Creu.  186.  (c)  I  BaU  4*  BeaUy^  156. 

(h)  5  Bro.  a  C.  264.  (d)  S  Fenum,  599. 


CASES  IN  CHANCERY. 

mvBilable  in  a  court  of  equity^  when  that  court  is  not 
acting  on  an  equitable  title,  or  giving  equitable  relief 
but  is  proceeding  on  a  title  purely  legal,  and  exercis- 
ing a  concurrent  jurisdiction  with  courts  of  law,  for 
the  porpofie  of  giving  the  same  relief  as  would  be  af- 
fiirded  by  them,  but  of  giving  it  by  more  effectual  or 
coDTenient  means.*  Here  the  Piainti£fs  stand  upon 
their  legal  tide  to  the  tithes ;  they  might  recover  them  by 

an 


*  Lord  Redesdale  says  {Trea- 
ftr  M  PietuSng,  4th  ed.  p.  S88.), 
"If  •  defeodant  is  a  purchaser  for 
a  mloable  consideration,  with- 
oat  notice  of  the  plaintiff's  title, 
a  court  of  equi^  will  not,  in 
gneral,  compel  him  to  make 
my  ditooveiy  which  may  affect 
Us  own  title,  (a)    Thus,  if  a  bill 
is  filed  for  discovery  of  goods 
pimJiMeil  of  a  bankrupt,  the 
dffcpdant  may  plead  that  he 
prchaied  them  bend  fide  for  a 
fabable  consideration,  pud  be- 
fine  the  commission  of  bankrupt 
was  sued  out,  and  before  he  had 
ny  notice  of  the  bankruptcy. "(6) 
At  page  274.  of  the  same  trea- 
tise^ Lord  Redetdale  expounds 
the  doctrine  on  this  subject,  and 
DO  mention  of  any  ex- 
in  favour  of  a  Plaintiff 
vho  comet  into  equi^  upon  a 
\bffl  title.  '^Supposing,"  says 
he,  ^  a  Fhuntiff  to  have  a  full 
title  to  the  relief  he  prays,  and 
die  Defendant  can  set  up  no 
Uence  in  bar  of  that  title,  yet 
if  the  Defendant  has  an  equal 
to  die  protection  of    a 


Court  of  equity  to  defend  his 
possession,  as  the  Plaintiff  has 
to  the  assistance  of  the  Court  to 
assert  his  right,  the  Court  will 
not  interpose  on  either  side.'* 

Sir  E.  Sugden,  in  his  TreaHte 
on  the  Law   of   Vendors^   6th 
edition,  741—742,  dtes  Burlase 
V.  Cook^  2  Freem,  24. ;  Rogers  v. 
Scale,  2  Freem.  84. ;   Parker  v. 
Blffthmore,   2  Eq.  Ca.  Mr.  79. 
/)/.!.;  WUUams  v.  Lamie,  5  Bro. 
C,  C.  264. ;  and  Jerrard  v.  Saw^ 
derSf  2  Ves.jun.  454 ;  and  con- 
cludes with  the  following  obser- 
vations :  —  *•  To   argue  from 
principle,  it  seems  clear  that  the 
plea  (of  purchase  for  valuable 
consideration  without  notice)  is 
a  protection  against  a  legal  as 
well  as  an  equitable  claim ;  and 
as  the  authorities  in  favour  of 
that  doctrine  certainly  prepon- 
derate, we  may,  perhaps,  ven- 
ture to  assert  that  it  will  protect 
against  both." 

See  alto  Mr.  Bei^s  note  on 
WUUams  v.  Lamie,  and  CroU  v. 
Oibaidestony  S  Mad.  428.,  and 
1  Ruu^y  507. 


(a)  9  Fe*.  jun.  458. ;  3  Aik.  502. 

if)  Pcrrai  1.  Ballard,   2  Cat.  Chan.  12.;    Heyman  v.  GomeUon, 
fktek  E.  34. ;  Jbery  v.  WilUams,  I  Fern.  27. 
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1880.  an  action,  against  which  the  tide  of  purchase  for  valuable 
consideration  without  notice  would  be  no  defence :  and 
they  apply  to  a  court  of  equity  (the  subject  being  one  in 
which  a  court  of  equity  has  concurrent  jurisdiction)^ 
because  the  account,  which  b  necessary  to  complete 
relief,  can  be  obtained  more  conveniently  here  than  by 
proceeding  at  law. 

Mr.  Pemberton  and  Mr.  BoiUaUf  contrd. 

A  court  of  equity  never  interposes  against  a  pur- 
chaser for  valuable  consideration,  and  without  notice.  If 
the  person  who  claims  against  him  has  a  legal  titles 
that  legal  title  may  be  enforced  by  legal  remedies ;  but 
a  court  of  equity  will  not  act  in  aid  of  it  If  a  plaintiff 
files  a  bill  for  a  discovery  in  aid  of  an  action  at  law,  the 
defendant  may  plead  that  he  is  a  purchaser  for  valuable 
consideration  without  notice.  The  dictum  in  Williams 
v.  Lambe  is  not  in  accordance  with  the  general  doctrine 
of  the  Court ;  and  it  could  scarcely  have  been  necessary  in 
that  case  to  consider  the  point ;  for  it  is  not  easy  to  con* 
ceive  how  purchase  for  valuable  consideration  without 
notice  could  be  pleaded  in  bar  to  a  bill  to  set  out  dower. 
Every  man,  who  bujrs,  is  bound  to  ascertain,  whether 
the  parties,  from  whom  he  buys,  had  wives  entitled  to 
dower. 

The  title  of  CoUinSj  as  sequestrator,  b  inconsbtent 
with  the  title  of  Tinney  as  trustee  of  the  term ;  and  it  b 
not  here  that  they  are  to  seek  their  remedy  in  respect  of 
the  judgment  of  which  they  claim  the  benefit,  and  die 
writs  of  sequestiraUon  which  they  have  issued.  The 
bill  can  be  sustfuned  only  upon  the  dembe ;  and  the  dtle 
of  the  Plaintifis  cannot  be  carried  higher  than  that  of 
mortgagees  of  the  rectory  having  a  right  to  enter  into 
the  receipt  and  income  of  the  dthes.    Now,  the  annuity 

was 
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in  arrear  in  1816;  and  though  they  were  aware 
dmt  the  Defendant  claimed  the  tithes  of  hb  lands  under 
the  deed  <^  1814)  they  took  no  steps  against  him.  The 
bill  does  not  allege  that  they  called  upon  him  at  any 
particolar  time  to  account  to  them.  As  they  have  per* 
mitted  Archer  to  retain  the  tithes,  he  roust  be  in  the  same 
sitoation  as  if  he  had  paid  them  to  another  person 
daiming  under  the  grant  of  1814.  The  Flaintiffi  are  to 
beomaidered  as,  at  the  most,  only  mortgagees  who  have 
not  taken  possession ;  and  it  is  well  known  that  such  a 
Boir^gagee  is  not  entided  to  an  account  of  bygone  rents. 
The  reUuner  of  the  tithes  by  Archer  under  the  grant 
from  Godiard^  is  equivalent  to  payment  to  Godiard: 
the  plaintiffs  could  not  have  called  upon  Goddard 
to  accoont  for  what  he  had  received;  how  can  they 
bare  a  larger  remedy  against  the  Defendant,  who  must 
be  admitted  to  be  entitled,  under  the  deeds  of  1814,  to 
d  GoddardCs  rights  ?  They  cannot  have  an  account 
from  any  earlier  period  than  the  filing  of  the  bill. 


Mr.  Tifmejf^  in  reply. 

The  Defendant  is  in  the  situation  of  an  occupier  who 
bas  not  paid  tithes  to  any  body.  The  Plaintiflfs,  under 
their  demise^  were  entitled  to  the  tithes ;  and  it  was  the 
&ty  of  the  Defendant  to  have  set  them  out :  at  law  he 
would  be  answerable  for  the  value  of  the  tithes  for  the 
n  preceding  years ;  and  as  this  Court  has  concurrent 
jurisdiction  in  the  matter,  the  relief  granted  here  must 
be  as  extensive  as  the  remedy  would  be  at  law. 


If  the  defence  of  purchase  for  valuable  consideration 
mthoot  notice  could  be  set  up  against  a  legal  tide, 
leoooiae  would  be  had  to  it  in  almost  every  suit  where 
the  right  to  tithes  is  in  question.  For  instance,  where 
a  vicar  files  a  bill  against  an  impropriate  rector  who  has 

long 
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long  been  in  the  receipt  of  the  tithes  which  the  vicar 
daimSf  the  Defendant  might  say  that  he  was  a  pur« 
chaser  for  valuable  consideration  without  notice^  and  so 
protect  himself  from  giving  discovery,  and  ward  off  the 
relief. 


Feb.  S5.  The  Master  of  the  Rolls. 

« 

The  Defendant  states,  by  his  answer,  that  he  is  a 
purchaser  for  valuable  consideration,  without  notice  of 
the  Plaintiff's  prior  charge.  Following  the  case  of 
Williams  v.  Lawbe  (a),  and  the  general  principle  of  a  court 
of  equity,  I  am  of  opinion  that  that  defence  is  of  no 
avail  against  the  legal  title. 

Another  question  is,  from  what  time  the  account  is  to 
be  taken  against  the  Defendant?  In  these  cases  a 
court  of  law  and  a  court  of  equity  have  concurrent  juris- 
diction; and  inasmuch  as,  in  a  court  of  law,  the  Plaintiff 
could  recover  the  arrears  for  six  years  before  the  com- 
mencement of  the  action,  the  Defendant  here  must 
account  for  the  dthes  for  the  six  years  previous  to  the 
filing  of  the  bill. 


(a)  5  Bro.  C.  C.  S«4. 
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1880. 


R0LL9. 
HOGGART  V.  SCOTT.  Marchs,9. 

k    TESTATOR,  BusJh  ^d  devised  freehold  estates  Theplmntiff* 

■^  upon  trust,  to  sell :  the  survivor  of  the  trustees  died  J"  *  oill  for 

mtestate  as  to  the  trust  estate,  which  became  vested  in  performance 

an  infimt  heir ;  and  the  plaintiffs,  Abbot  and  Smith,  who  tl^iA^^. 


the  personal  representatives  of  the  survivor  of  the  decree,  if,  at 
trustees^  and  had  acted  on  the  notion  that  the  execution  of  ^an  show  a 

die  trusts  of  Bushes  will  had  devolved  upon  them,  entered  S9od  title,  al- 

though  he  had 
into  an  agreement,  in  November  1825,  to  sell  part  of  the  not  such  title 

propertjr  to  the  Defendant.    In  February  1826,  the  mis-  Jhe^S^^f 
qipfdiension,  under  which  they  had  acted,  was  discovered :  but  the  de- 
and  the  purchaser  was  apprised  that  the  vendors  would  if  he^had"^ 
take  the  necessary  steps  for  getting  in  the  legal  estate  thought  fit, 
which  was  outstanding  in  the  infant  heir.     With  that  from  the  con- 


r,  a  petition  was  presented,  in  Jwie  1826,  under  the  ^"^  "•  "^"^ 
6  Geo*  4.  c  74.;  and,  on  the  2Sd  of  that  month,  the  usual  of  title  was 

order  of  reference  was  made.  Difficulties  occurred  in  the  discovered, 

aDd  was  not 

prosecution  of  the  reference:  in  September  1826,  and  sub-  bound  to  wait, 
•eqoently,  the  solicitor  of  the  purchaser  repeatedly  called  tiff  cou&  a&^ 
iqxxi  the  Plaintiffs  either  to  complete  the  title  or  to  return  <iuire  a  good 
Ae  deposit;  and  their  solicitor  communicated  to  him  the 
proceedings  which  were  going  on.   On  the  26th  of  ibfisy 
1827,  the  Master  made  his  report;  which  was  shortly 
afterwards  confirmed;  and,  on  the  30th  June^  1827,  a 
fiirther  abstract  was  delivered.     A  suit  was  then  insti- 
tnted  to  have  new  trustees  appointed  for  the  execution  of 
the  trust  of  Bushes  will :  in  that  suit  the  plaintiffs,  Abbot 
MniSmUhj  were  appointed  trustees;  and,  under  an  order 
of  the  Court,  directing  the  infant  heir  to  convey,  the 
estate,  in  December  1827,  became  vested  in  them. 


In 


Scott. 
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18S0.  In  the  mean  time  the  purchaser,  in  May  18279  com- 

HoooABT      ™®nced  an  action  for  the  recovery  of  his  deposit,  in 
«.  which  he  obtained  a  verdict      In  October  1827»  the 

bill  was  filed  for  specific  performance  of  the  contract. 

Mr.  Bickenteth  and^Mr.  Mac  Arthttr^  for  the  Plaintifi. 

Mr.  Pemberion  and  Mr.  Phtttimore^  for  the  Defendant 

On  behalf  of  the  Defendant,  it  was  contended,  that  the 
Court  would  not  enforce  the  performance  of  a  contract 
which  the  Plaintifis  had  no  authority  to  make.  At  the 
time  of  the  sale  the  PIaintifi&  were  mere  strangers  to  the 
property ;  they  had  no  estate,  l^al  or  equitable,  in  the  pre- 
mises, nor  power  over  them.  If  they  have  since  acqoired 
a  right  to  dispose  of  them,  that  subsequently  acqoired 
authority  will  not  sancdon  an  act  done  before  the  autho- 
rity existed.  A  sale,  made  by  them,  at  a  time  when  they 
were  not  authorized  to  sell,  will  not  bind  their  cesiuis  que 
trust. '  There  are  cases  in  which  a  vendor,  who  had  not 
a  perfect  title  at  the  commencement  of  the  suit,  has 
obtained  a  decree  for  specific  performance,  if  the  defect 
has  been  supplied  before  the  hearing  of  the  cause.  Wynn 
V.  Morgan,  (a)  But  here  the  objection  b  not  merely  to 
the  title,  but  to  the  Plainti£Es,  as  persons  who^  at  die 
time  when  the  agreement  was  signed,  were  not  capable 
of  entering  into  a  binding  contract 

On  the  other  hand  it  was  argued,  on  behalf  of  the 
Flaindfis,  that,  as  the  pn^rty  was  now  vested  in  theniy 
and  they  could  make  a  complete  title,  the  Court  would 
compel  the  performance  of  the  contract  Nothing  would 
be  more  unreasonable  than  that  the  purchaser  should 

escape 

(fl)  7  Vet.  202. 


Tlie  objectioo  must  be  over'-niled.  The  Defendant,  if 
be  had  thought  fit,  might  have  declined  the  contract  as 
toon  as  he  discovered  that  the  Plaintiffs  had  no  title;  and 
be  was  not  bound  to  wait  until  they  had  acquired  a  title; 

but| 
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escape  fiom  his  agreement,  after  the  vendors  had  been        1830. 
at  the  expense,  with  his  knowledge^  and  with  his  acqui* 
esoence^  of  the  various  proceedings  which  were  necessary 
in  order  to  transfer  to  them  the  estate  from  the  infant 
heir. 

7^  Master  of  the  Rolls. 

The  bill  is  filed  for  the  specific  performance  of  a 
contract  for  the  sale  of  a  freehold  estate. 

The  Plainti£&  were  the  executors  of  the  surviving 
tmstee^  to  whom  the  power  of  sale  was  given  by  the 
will  of  a  testator :  and  considering  that  the  power  had 
devolved  npon  them,  they  entered  into  the  contract  with 
the  Defendant  The  surviving  trustee  left  an  infant  heir : 
and,  the  misapprehension  of  the  Plaintiffs  being  dis- 
oovered,  a  petition  was  presented,  upon  which,  with  the 
privity  ofthe  Defendant,  the  usual  order  was  made,  refer- 
ring it  to  the  Master  to  inquire  whether  the  heir  was  an 
iofimt  trustee  within  the  meaning  ofthe  act  The  Master 
having  reported  in  the  affirmative,  a  bill  was  filed  for  the 
appointment  of  new  trustees,  in  the  place  of  the  infant 
heir;  and  in  that  suit  the  Plaintiffs  were  appointed  the 
new  trustees :  but  before  the  decree  was  obtained  in  it, 
the  present  bill  was  filed. 

An  dgection  was  taken  at  the  hearing,  that  the 
Flamtiffi^  at  the  time  of  the  contract,  had  no  power  of 
and  that  the  contract,   therefore,   could  not  be 
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1830.  but,  he  not  having  taken  that  course,  it  is  enough  that 

*  -  '    '  at  the  hearinir  a  cood  title  can  be  made. 

HOGGABT  °       ° 

Scott.  His  Honor  decreed  a  specific  performance. 


March  16. 18.  DALBY  V.  PULLEN. 

Under  a  de-  JOHN  CARTER^  by  his  will,  dated  in  February  1 778, 

n^eln  a  suit  devised  and  bequeathed  the  residue  of  his  real  and 

for  die  ad-'  personal  estates  to  his  brother  Nicholas  Carter^  and  died  in 

a  testator's  September  1 78 1,  when  Nicholas  entered  into  the  receipt  of 

assets,  J.  be-     ^^  rents  and  profits  of  all  the  lands  and  tenements  of 

came,  in  IS13,  . 

the  purchaser    which  John  was  in  possession  at  the  time  of  his  death* 

inSSlT"'  ^°  ^^^^^  ^^^"^^  Nicholas  Carter  made  his  will,  by 
long  resistance  which,  after  devising  his  freehold,  copyhold,  and  lease^ 
was  in  1834  ^^'^  lands,  tenements,  and  hereditaments  to  his  wife 
compelled  to  for  life,  he  directed,  that,  upon  her  death,  they  should  be 
cmise  money  sold,  and  that  the  monies  to  arise  by  such  sale  should 
into  Court,  ^  y^  divided  equally  between  and  among  his  seven  dangh- 
to  possession :  ters.     He  died  in  the  same  year,   leaving  his  sevea 

tenira^  and  ^'^"g'^^^'*^  ^^^  surviving :  his  widow  immediately  entered 
before  the  into  the  receipt  of  the  rents  and  profits  of  all  the  landis 
?^^execut-  ^^  which  he  had  been  in  possession  at  his  decease,  and 
ed,  having  dis-  continued  in  such  receipt  during  the  remainder  of  her 
means  oV  the  li^^  Her  death  happened  in  1811.  Shortly  after- 
*°f°™*'*?"  ®^  wards,  a  suit  was  instituted  for  the  purpose  of  having  the 

uiiru  p&aucSb 

a  drcum-  -  wiH 

stance  which 

constituted  a  material  defect  in  the  title,  and  which,  there  was  reason  to  believe^ 
had  been  long  before  known  to  the  solidtor  of  the  plaintiff,  he  obtained  a  refer- 
ence back  to  the  Master ;  the  Master  reported  against  the  title ;  to  the  report  ex- 
ceptions were  taken,  and  before  the  exceptions  came  on  to  be  heard,  the  vendors 
had  cured  the  defect :  Held, 

That  the  purchaser  had  a  right  to  be  discharged  from  his  contract^  and  that  a  fur- 
ther reference  of  title  ought  not  to  be  directed : 

That,  in  a  sale  under  a  decree,  the  solicitor  of  the  plaintiffi,  having  the  manage* 
raent  of  the  sale,  is  to  be  considered,  as  between  the  vendors  and  the  purchaser,  to 
be  the  agent  of  all  the  parties  to  the  suit 
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will  established,  and  the  trusts  of  it  carried  into  execu- 
tion; and,  on  the  ISth  of  March  1813,  a  decree  was 
made,  establishing  the  will,  and  directing  the  estates  to 
be  sold.  They  were  accordingly  sold  in  thirty-two  lots, 
before  the  end  of  the  year,  for  sums  amounting  to  con- 
siderably more  than  30,000/. 

With  a  view  to  simplify  the  title,  which  had  been 
embarrassed  by  various  incumbrances  made  by  the 
daughters  and  their  husbands,  deeds  were  executed  in 
Fdfntary  BXid  May  1816,  by  which  the  estates  were  vested 
in  trustees,  upon  trust  to  convey  to  the  several  pur- 
chasers ;  and  fines  with  proclamations  were  levied  by  six 
of  the  daughters :  the  seventh  was  prevented  by  her 
absence  abroad  from  concurring  in  the  fines. 
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1830. 


Dalby 

POLLBN. 


Sir  Robert  Wigram  had  been  reported  the  purchaser 
of  lots  1,  2.  8,  and  9.  at  the  respective  prices  of  710/., 
I670JL,  1875/.,  and  950/.  On  the  abstract  delivered  to 
him  it  appeared,  that  part  of  the  property  which  he  had 
bought  was  derived  from  John  Carter^  and  that  it  had  been 
eoof^ed  to  him  subsequently  to  the  date  of  his  will,  so 
that  it  would  not  pass  to  Nicholas  as  his  devisee.  Sir 
Bobert  Wigram^  therefore,  required  proof  that  Nicholas 
was  the  heir  oi  John.  In  Naoember  1816,  the  solicitor  of 
the  plaintifis  stated  in  reply,  that  he  had  searched  for,  but 
had  not  found,  the  r^istry  of  the  marriage  of  George 
CtafeKf  the  &ther  of  the  devisors,  John  and  Nicholas;  that 
it  appeared  by  the  entries  of  baptism  of  John  and  Nicholas, 
diat  the  former  was  baptized  on  the  17th  of  Jt^  1726, 
aod  the  latter  on  the  30th  of  January  1731;  and  that  on 
the  death  of  John,  Nicholas  had  been  admitted,  as  his 
heir,  to  some  copyholds  which  John  had  not  surrendered 
to  the  use  of  his  will.  This  statement  was  considered 
wtiActory ;  objections,  however,  were  made  to  the  title 
OD  Other  grounds ;  these  were  answered ;  and. finally  the 

X  Master 
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1830.        Master  reported  that  a  good  title  was  made  to  all  the 
lots,  except  lot  2. 

Sir  Robert  Wigram  took  exceptions  to  the  report; 
the  exceptions  were  over-ruled ;  and,  on  the  4th  of 
December  1824,  an  order  was  made  discharging  him  from 
the  purchase  of  lot  2.,  and  ordering  the  purchase-money 
of  the  three  other  lots  to  be  paid  into  Court  The  money 
was  paid  accordingly,  and  Sir  Robert  Wigram  was  let  into 
possession. 

In  November  1826,  before  any  conveyance  to  him  was 
executed.  Sir  Robert  Wigram  was  informed  by  persons 
who  were  not  parties  to  the  suit,  that  Nicholas  Carter  was 
not  the  heir  of  John  ;  for  that  Nicholas  had  an  elder 
brother,  George,  who  died  in  the  lifetime  of  Johnj  the 
testator,  and  left  a  son  John,  who,  as  heir-at-law,  was 
entitled  to  the  estates  which  John,  the  testator,  had  pur- 
chased after  the  date  of  his  will.   Sir  Robert  Wigram  im- 
mediately communicated  this  information  to  his  solicitor^ 
who  caused  a  search  to  be  made  in  the  registers  of  the 
parish  church  of  St  Giles  within  Cripplegate,  and  there 
found  entries  of  the  baptisms  of  three  sons  and  three 
daughters  of  George  Carter  of  the  said  parish,  butcher,  and 
Elizabeth  his  wife.     The  three  sons  were  named  John, 
George,  and  Nicholas;  John  was  bom  on  the  24th  of  June 
1726,  and  baptized  on  the  17th  of  July  1726  ;  George  was 
born  on  the  2 1  st  of  August  1727,  and  baptized  on  the  2Jd  of 
September  1121  \  and  Nicholas  was  born  on  the  5th  of  Janu^ 
ary  1731,  and  baptized  on  the  SOth  of  January  1731.   The 
register  of  the  same  parish  contained  an  entry  of  a  mar- 
riage solemnized  on  the  29th  of  December  1755,  between 
George  Carter,  bachelor,  and  Sarah  Carter,  spinster,  both 
described  as  resident  in  tjie  said  parish;  and  entries  of  the 
baptisms  of  two  sons  of  George  Carter  of  the  said  parish 
butcher,  and  Sarah  his  wife,  namely,  George^  born  on  the 

27th 
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37tb  of  July  1757}  and  baptized  on  the  14th  of  August  in 
the  same  year,  and  Johfiy  bom  on  the  11th  of  May  1759, 
and  baptized  on  the  30th  of  the  same  month  of  May. 
In  the  register  of  burials  of  the  same  parish  was  an  entry 
of  the  burial  of  George  Carter,  a  child,  on  the  20th  of 
August  IT58.  John  Carter,  the  surviving  son,  was  tlie 
person  who  now  claimed,  as  heir  of  his  uncle  John  Carter 
die  testator,  the  lands  purchased  after  the  date  of  his  will. 


1830. 


In  this  state  of  circumstances,  on  the  15th  of  Januaty 
1827,  an  order  was  made,  on  the  application  of  the  pur- 
chaser, referring  back  the  title  to  the  master:  he  re- 
ported ag^st  the  title;  and  to  his  report  exceptions 
were  taken.  While  the  exceptions  were  pending,  an 
order  was  made  in  the  cause,  by  which  it  was  referred 
to  the  Master  to  inquire  whether  it  would  be  for  the 
benefit  of  all  parties  that  a  sum  of  1000/.  should  be  paid 
to  Jokn  Carter,  in  consideration  of  his  releasing  and 
ooDYej^ing  his  claim  and  interest.  The  Master  reported 
in  the  a£Brmative ;  the  money  was  paid  to  John  Carter ; 
and  in  March  1829  he  executed  a  release  and  convey- 
ance of  all  his  interest. 

Shortly  afterwards  the  exceptions  were  argued  and 
over-mled,  and  as  soon  as  they  were  disposed  of,  two 
motions  were  made ; — one  on  behalf  of  the  purchaser,  to 
*be  discharged  from  his  purchase ;  the  other  on  behalf  of 
the  plainti£&,  that  it  might  be  referred  back  to  the 
Master  to  review  his  report,  and  inquire  whether  the 
vendors  could  now  show  a  good  title. , 


The  affidavits  sworn  in  support  of  the  purchaser's 
present  application,  and  of  his  application  in  January 
1827,  when  the  last  order  of  reference  was  made,  dis- 
closed the  facts  which  are  stated  above.  It  appeared 
farther  by  the  affidavit  of  one  Thomas  Price,  the  brother- 
in-law  of  John  Carter  the  claimant,  that,  about  the  4th  of 
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December  1826,  Thomas  Dalbi/y  one  of  the  PIainti£&,  ins 
conversation  concerning  John  Cartet^s  claim,  informed 
him,  Pi'ice,  that,  about  ten  years  before,  be  had  com- 
plained to  his  solicitor  of  the  delay  which  had  taken  place 
in  bringing  the  affairs  of  Nicholas  Carter  to  a  settlement^ 
when  his  solicitor  told  him,  that  Sir  Robert  Wigram*s 
solicitor  insisted  on  having  an  heir-at-law  oijohn  Carter^ 
and  that  there  was  an  heir-at-law,  but  that  he  could  not 
be  brought  forward  without  danger  to  a  considerable 
part  of  the  freehold  lands. 


The  solicitor  of  the  plaintiff,  on  the  other  hand,, 
denied,  that  he,  on  the  occasion  referred  to  by  Pricey. 
or  at  any  other  time,  made  to  Daliy  the  statement 
there  ascribed  to  him;  but  he  believed  that  he  men- 
tioned to  Dalby  a  rumour  he  had  heard^  that  Nicholas 
Carter  had  an  elder  brother,  George^  and  that  DaUy 
said  he  always  understood  Nicholas  to  have  been  the 
heir  of  John,  and  requested  the  deponent  not  to  speak  of 
his  having  heard  any  thing  which  might  impeach  the 
tide  of  Nicholas  as  heir  of  his  brother  John.  He  further 
swore,  that,  at  the  time  when  he  prepared  the  abstract^ 
he  firmly  believed  Nicholas  Carter  to  have  been  the  next 
brother  and  heir  of  John,  and  considered  George  to  have 
been  a  younger  brother  of  Nicholas  ;  and  that  he  never 
heard  that  there  was  any  brother  of  John  Carter  older 
than  Nicholas,  or  that  George  had  left  any  issue,  until 
several  years  after  the  sale  of  the  estates,  and  until  long 
after  the  deeds  of  1816  were  executed,  and  the  fines 
levied. 

1829.  T^e  Vice-Chancellor  granted  Sir  Robert  Wigranfh 

^^y  ^^'      motion,  and  refused  the  other  motion,  with  costs,  (a) 


A  motion  was  now  made  before  the  Lord  Chancellor 

on 
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on  behalf  of  some  of  the  defendants,  that  the  order  of 
tbe  Vice-Chancellor  might  be  rescinded,  and  that  it 
might  be  referred  back  to  the  Master  to  inquire  whether 
a  good  tide  to  the  premises  could  now  be  made. 

Mr.  Knight  and  Mr.  Wrcn/y  Mr.  Hojue  and  Mr. 
Whitmanh^  Mr.  Teed^  and  Mr.  J.  Russelly  for  different 
parties  in  the  cause,  in  support  of  the  application. 

There  is  no  question  that  the  only  defect  which  exists 
m  tbe  title  has  been  cured  since  the  date  of  the  report, 
and  that  the  parties  are  now  in  a  condition  to  give  the 
purchaser  ail  that  he  contracted  for.  In  Esdaile  v.  Ste- 
phensan  (a),  the  rule  applicable  to  such  cases  was  laid 
down  by  Sir  John  Leach,  after  consultation  with  Lord 
EUon^  in  the  following  words  :  —  "If  the  Master  should 
report  against  the  title,  and  at  the  hearing,  upon  further 
directions,  the  vendor  had  cured  the  defect,  the  Court 
would  then  compel  the  purchaser  to  take  the  title, 
although  it  would  not  suspend  the  contract  with  a  view 
to  a  future  proceeding  to  perfect  the  title ;  and  if  the  fact 
whether  the  vendor  could  at  the  hearing  cure  the  defect 
were  in  question,  it  must  be  then  sent  back  to  the  Master 
to  review  his  report,  with  the  additional  circumstances." 
The  hearing  of  the  exceptions  in  the  present  case  cor- 
responds to  the  hearing  on  further  directions  in  a  suit 
for  specific  performance  regularly  prosecuted.  The 
same  doctrine  was  acted  upon  in  Wynn  v.  Morgan  (&), 
and  Ccffin  v.  Cooper  (c).  In  the  latter  case  the  title  was 
made  good  by  an  act  of  parliament,  obtained  after  the 
master  had  reported  against  the  title.^ 
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{a)  6Mad,S6€, 
(b)  7  Vet,  S02. 


(c)  14  Ves.  205. 


•  Sec  Sugden*s  Law  of  Vendors  and  Purchasers,  6th  edit.  p.  361. 

*b  edit  p.  373. 
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In  the  present  case  a  further  reference  will  not  be 
attended  with  either  inconvenience  or  injury  to  any  one; 
and,  on  the  contrary,  injustice  will  be  done,  if  SirlUAeri 
Wigram  is  now  discharged  from  his  contract.  He  has 
been  for  five  years  in  possession  of  the  property ;  he  has 
dealt  with  it  as  his  own ;  and  the  parties  cannot  now  be 
placed  in  the  same  situation  as  if  no  contract  had  been 
entered  into. 


Lechmere  v.  Brasier  (a),  which  was  relied  on  in  the 
court  below,  has  no  application  to  a  question  like  the 
present.  There  the  purchaser  bought  under  a  decree  in 
which  the  direction  for  sale  was  clearly  erroneous,  the 
fact  of  the  trading  of  the  testator,  which  alone  could  give 
the  plainti£&  a  right  to  call  for  a  sale,  not  being  proved 
in  the  cause.  To  cure  this  defect,  the  decree  had  been 
re-heard,  and  another  decree  made,  not  reversing  the 
former,  but  adding  to  it  a  new  direction,  which  was  also 
erroneous.  What  the  court  did  there  was  merely  to 
discharge  the  purch&ser,  when  it  was  perfectly  clear  that 
the  court  had  not  then  a  right  to  direct  a  sale,  and  when 
it  was  altogether  uncertain  whether  a  valid  decree  for 
sale  could  ever  be  made. 


The  ground  of  the  decision  of  the  Vice-Chancellor 
was,  that  the  solicitor  of  the  plaintiff  had  not  communi* 
cated  to  Sir  Robert  Wigram  the  information  which  had 
reached  him,  that  Nicholas  Carter  was  not  the  heir  of 
John.  But  if  the  conduct  of  the  solicitor  is  viewed 
fairly,  he  does  not  appear  to  be  liable  to  just  blame. 
When  application  was  made  to  him  for  proof  of  the 
heirship  of  Nicholas  Carter^  he  communicated  to  the 
purchaser  all  that  he  had  heard ;  he  suppressed  nothing; 
he  stated  nothing  which  he  did  not  himself  believe;  and 
if  the  advisers  of  the  purchaser  were  satisfied  with  im- 
perfect 

{a)  2J.^  W.267. 
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perfect  evidence,  the  fauit  lay  with  them,  and  not  with 
die  vendors.  It  could  not  be  said  that  the  solicitor  was 
DegUgenc  in  not  making  a  more  careful  search  in  the 
parish  register :  for  it  was  as  easy  for  the  purchaser,  as 
finr  the  vendors,  to  cause  such  a  search  to  be  made.  The 
charge  against  the  solicitor  amounts,  in  truth,  to  this, 
and  no  more^  that  he  did  not  communicate  to  the  ad- 
verse party  a  vague  rumour,  which,  some  years  after* 
wards,  reached  his  ears,  of  Nicholas  having  had  an  elder 
brother,  George.  But  it  does  not  appear  that  he  was 
aware  that  George  left  issue:  and,  after  an  undisputed 
possession  of  more  than  forty  years,  while  all  the  mem- 
bers of  the  family  were  living  in  the  same  neighbour- 
hood, nothing  could  be  more  natural  than  that  he  should 
believe,  what  never  seems  to  have  been  questioned  by 
any  person  connected  in  blood  or  affinity  with  the  parties, 
dial  Nicholas  Carter  was  in  fact  heir  to  the  lands  and 
hereditaments,  which  he,  and  those  claiming  through  him, 
had  so  long  enjoyed  by  virtue  of  that  supposed  title.  In 
troth,  the  period  of  time  which  was  allowed  to  elapse 
after  1824,  without  hurrying  on  the  completion  of  the 
conveyance  to  Sir  Mobert  Wigranij  is  a  convincing  proof 
that  the  parties  adverse  to  him  were  acting  bonajide. 


Bat  suppose  that  the  solicitor  of  these  plaintiffs  is 
deservedly  open  to  blame,  — why  are  the  defendants  to 
vaSes  for  bis  acts  or  omissions,  whose  agent  he  never 
was,  and  among  whom  are  married  women  and  infants  ? 
They  were  not  aware  of  any  secret  defect  in  the  title : 
neither  they  nor  their  agents  were  accessary  to  the  sup- 
pression or  concealment  of  any  fact  The  present  ap- 
plication is  made  on  behalf  of  persons,  who  were  not  re- 
presented by  the  culpable  individual :  Why  are  they  to 
be  bound  by  what  he  did  or  omitted  to  do  ?  The  prac- 
tice of  the  court  gives  the  conduct  of  sales  under  a  decree 
to  the  plainti£&  and  their  solicitor :  the  power  of  manage- 
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menty  which  belongs  to  the  solicitor  for  the  plaintiffs,  is 
not  derived  from  the  defendants :  if  he  does  aught  amiss, 
the  blame  must  be  imputed  either  to  his  clients,  the 
plaintiffs,  or  to  the  court,  whose  rules  confer  on  him  a 
certain  extent  of  power  —  and  not  to  parties  who  had  not 
the  means  of  either  preventing  or  controlling  his  mis- 
conduct. 


Sir  Etboard  Sugden  and  Mr.  Wigranij  contra. 


The  solicitor  who  acts  in  the  management  of  the  sale, 
who  prepares  and  delivers  the  abstract,  and  who  answers, 
or  affects  to  answer  the  objections  made  to  the  title, 
must  be  considered,  as,  for  this  purpose,  the  agent  of  all 
who  have  any  interest  in  the  sale  —  the  agent  of  all  the 
parties  to  the  suit  Now,  as  between  vendor  and  pur- 
chaser the  most  perfect  good  faith  is  required ;  and  if, 
before  the  completion  of  the  contract,  there  is  either 
suppressio  veri  or  suggestio  fakii  there  is  an  end  to  the 
rights  of  a  vendor  in  a  court  of  equity.  To  a  vendor  who 
has  been  acting  with  perfect  bonajidesj — who  has  laid  be- 
fore the  purchaser  his  title,  such  as  it  exists, — the  Court 
has  in  some  cases  allowed  the  indulgence  of  remedying, 
by  what  means  he  may,  any  defect  which  may  be  dis- 
covered in  it,  before  the  question  comes  on  for  final 
adjudication.  Those  cases,  however,  are  not  very  nume* 
rous  ;  and  there  is  the  highest  authority  for  saying  that 
the  indulgence  will  not  be  extended.  **  I  will  not,"  says 
Lord  Eldofiy  ^^  extend  the  rule  which  the  Court  has 
adopted,  of  compelling  a  purchaser  to  take  the  estate 
where  a  title  is  not  made  till  after  the  contract,  to  any 
case  to  which  it  has  not  already  been  applied."  {a)  The 
question  then  simply  is,  has  the  rule  ever  been  applied 
to  such  a  case  as  the  present  ?  And  it  is  for  those  who 
hold  the  affirmative  to  produce  an  instance  in  support  of 
their  position. 

It 
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It  is  impossible  to  doubt,  that,  while  the  title  was  in 
litigation  on  other  grounds,  the  solicitor  of  the  vendors 
was  perfectly  aware,  or  had  reason  to  believe,  that 
Nicholas  Carter  was  not  the  heir  of  John :  and  it  un- 
questionably was  his  duty  to  have  communicated  his 
knowledge  and  belief  on  this  point  to  Sir  Robert  fVigram, 
unless  the  Court  is  prepared  to  say  that  a  vendor  is  justi- 
fied in  knowingly  palming  a  defective  title  upon  an  un- 
suspecting purchaser. 

The  Lord  Chancellor. 

According  to  my  present  impression,  I  cannot  but 
think  that  all  the  parties  are  responsible  for  the  acts  of 
Mr.  Street^  the  solicitor  for  the  PlaintiiSs.  As  Mr.  Street 
acted  as  the  agent  for  all  these  parties,  it  would  be 
iajiistice  to  the  purchaser,  who  treated  with  them  all 
through  the  agency  of  Mr.  Street^  if  they  were  not  to  be 
bound      b  is  acts. 

I  think  the  question  resolves  itself  into  this,  whether 
or  not  there  was  any  concealment  According  to  my 
present  impression,  from  the  affidavits  made  by  Mr. 
Street^  he  does  not  deny  the  charge,  or  attempt  to  deny 
it  His  attention  was  directed  to  the  circumstance  which 
aflected  the  tide;  and  the  fair  inference  to  be  drawn  from 
his  affidavit  is,  that,  his  attention  having  been  directed  to 
it,  he  either  purposely  abstained  from  examining  the  regis- 
ter, or  did  examine  the  register  and  ascertained  the  facts, 
which  are  now  admitted  to  have  impeached  the  title. 
That  being  the  case,  I  think  the  parties  are  responsible 
for  what  be  did :  And  to  say  that,  under  these  circum- 
itanoes,  there  is  still  to  be  another  reference  to  the 
Master  for  the  purpose  of  determining  whether  the  title 
cm  now  be  made  good,  is  more  than,  under  any  rule  or 
practice  of  this  Court,  the  vendors  are  entitled  to  expect. 


March  16. 
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This  sale  took  place  in  1^3;  and  the  abstract  of 
title  was  delivered  towards  the  close  of  the  same  year. 
Mr.  WhittoTij  the  solicitor  of  the  purchaser,  Sir  Robert 
Wigram^  upon  perusing  the  abstract,  found,  that  a  part 
of  the  property  had  been  purchased  by  John  Carter  after 
the  execution  of  his  will ;  and  he  wrote  to  Messrs.  Street 
and  Wolfed  the  solicitors  for  the  Plaintiffs  in  the  cause, 
mentioning  that  circumstance,  and  saying  that  it  would 
be  necessary  to  satisfy  him  that  Nicholas  Carter  was  the 
heir-at-law  of  John.  In  answer  to  this,  a  letter  was 
written  from  Mr.  Streets  oifice,  stating  that  Nicholas  was 
the  brother  and  heir  of  John ;  and  adding  circumstances 
which  confirmed  that  representation.  This  led  to 
another  letter  from  Mr.  ffhitton^  in  which  he  required 
the  certificates  of  registry  of  the  marriage  of  the 
parents  of  John  and  Nicholas,  and  of  the  baptism  of 
the  two  sons;  the  entry  of  the  marriage,  it  was  an- 
swered, could  not  be  found,  but  the  certificates  of 
baptism  were  furnished :  and  there  the  matter  rested. 
Other  objections  being  made  to  the  title,  nothing  further 
was  said  with  respect  to  that  particular  objection.  These 
other  objections  to  the  title  were  all  cleared  up  in  the 
year  1824:  and,  in  1825,  the  draft  of  the  conveyance 
was  delivered  to  the  vendors,  and  was  approved  on  their 
behalf. 

Shortly  afterwards,  a  communication  was  made  to  Sir 
Robert  Wtgram^  that,  in  point  of  fact,  Nicholas  Carter  was 
not  the  heir-at-law  of  John ;  but  that  there  had  been  an 
intermediate  brother,  who  had  left  issue.  This  circum- 
stance, as  soon  as  it  was  made  known  to  Sir  Robert 
Wigraniy  was  communicated  to  Mr.  Whitton,  his  attor- 
ney, who  instantly  sent  his  clerk  to  St.  Giles,  Cripple^ 
gate,  to  search  the  registry ;  and  it  was  then  ascertained, 
without  die  slightest  difficulty,  that,  in  point  of  fact,  there 
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was  an  intennediate  brother,  George^  who  had  left  issue,  1830. 
George  and  John  /  that  George  had  died  early  in  infancy; 
and  that  John  was  the  h^r-at-law.  This  led  to  a  re- 
newed controversy  here ;  and  that  controversy  termin- 
ated in  another  reference  of  the  title  to  the  Master. 
The  Master  examined  into  all  tlie  circumstances,  was 
satisfied  that  the  objection  was  a  good  objection,  and 
reported  against  the  title.  The  parties  in  the  suit  took 
excqptions  to  that  report.  In  the  meantime,  they  cleared 
up  the  difficulty  by  purchasing  the  interest  of  John :  and 
diey  DOw  pray,  that,  the  difficulty  being  thus  removed, 
iDoCher  reference  may  be  made  to  the  Master  for  the 
purpose  of  seeing  whether  the  title  is  not  now  perfect,  in 
order  that  Sir  Robert  Wigram  may  be  compelled  to 
complete  his  purchase.  It  may  be  observed  that  the 
title  was  made  perfect  before  the  exceptions  came  on  to 
be  heard :  but  that  makes  no  difference. 

One  point  which  has  been  agitated  at  the  bar  is  this, 
that,  whatever  Mr.  Street  may  have  done,  these  parties  are 
not  responsible  for  his  acts.  I  think  it  is  quite  impossible 
to  sustain  such  a  position.  Mr.  Street  was  originally  the 
solicitor  for  the  Plaintiff ;  but,  with  reference  to  the 
purchase  and  sale,  he  must  be  considered  as  acting  for  all 
the  parties  in  the  cause :  and  it  would  be  hard  indeed  upon 
a  person  contracting  to  purchase,  if  the  solicitor,  under 
these  circumstances,  were  not  to  be  considered  as  the 
agent  of  all  the  parties,  and  if  all  the  parties  were  not 
responsible  for  his  acts;  because,  in  that  case,  if  he 
committed  fraud  of  any  description,  the  only  remedy  of 
the  purchaser  would  be  against  the  solicitor;  and  he 
mi^t  still  be  compelled,  under  any  circumstances,  to 
perform  his  contract  Mr.  Street,  or  Messrs.  Street  and 
Wolfef  acting  in  this  business  as  agents  for  all  the  paities, 
all  must  be  bound  by  his  acts :  and  the  question  comes 
to  this,  what  was  the  conduct  of  Mr.  Street  in  the  trans- 
actioD? 

Now, 
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Now,  Mr.  Street  swears  most  positively  that,  when  the 
abstract  was  delivered,  he  was  not  aware  of  this  defect 
in  the  title,  and  considered  Nicholas  Carter  to  be  the 
heir-at-law  of  John,  He  confines,  in  the  first  instance, 
his  affidavit  to  that  particular  time  —  the  time  when  the 
abstract  was  delivered.  However,  in  the  subsequent 
part  of  the  affidavit,  he  goes  further,  and  the  manner  in 
which  that  part  of  the  affidavit  is  sworn  is  remarkable. 
He  says,  '*  that  he  never  was  informed  by  any  of  the 
parties,  or  in  any  other  way,  that  there  was  any  brother 
of  the  said  John  Carter  older  than  the  said  Nicholas 
Carter^  or  that  such  brother  George  had  left  any  issue, 
until  several  years  after  the  estates  were  sold,  and  long 
after  the  deeds  of  February  and  May  1816,  and  the 
fines  levied  in  pursuance  thereof,  were  made  and  levied 
to  the  trustees." 


Now,  the  estates  were  sold  in  the  year  1813.  He 
was  not  aware,  he  says,  of  the  fact  of  there  having  been 
a  brother  of  John  Carter  older  than  Nicholas^  until 
several  years  after  1813  ;  that  would  be  satisfied  by  his 
having  discovered  those  facts  in  the  year  1817  or  1818. 
He  then  adds,  that  he  was  not  aware  of  the  circumstance 
until  long  after  the  deeds  of  February  and  May  1816 
were  made;  and  that  would  be  satisfied  also  by  his  hav- 
ing discovered  the  fact  in  the  year  1817  or  1818.  The 
alteration  in  the  phraseology  is  remarkable :  for  he  says 
in  the  first  instance,  that  he  did  not  discover  the  matter, 
'* until  several  years  after  the  estates  were  sold;"  but, 
when  he  comes  to  refer  to  the  date  of  the  deeds  of  Fe^ 
bruary  and  May  1816,  he  does  not  say  "  several  years 
after  the  execution  of  those  deeds,"  but  "  long  after ; " 
so  that  the  whole  of  his  affidavit  is  reconcilable  with 
the  supposition  of  his  having  made  the  discovery  in  the 
year  1817,  or  the  year  1818. 


Mark 
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Mark  how  that  corresponds  with  the  affidavit  of 
Price.  Price  swears  that  he  heard  from  Dalln/,  that 
Dolby,  about  ten  years  before,  (the  affidavit  is  sworn 
in  1627}  —  which  carries  it  back  to  the  year  1817), 
had  a  conversation  with  Street,  and,  in  that  conversa- 
tion, was  complaining  of  the  delay  which  had  taken 
place  in  bringing  the  afiairs  of  Nicholas  Carter  to  a  final 
settlement ;  that  Street  explained,  that  the  delay  arose 
from  the  circumstance  of  Mr.  Whitton  requiring  an  heir- 
at-law  of  Nicholas  Carter;  and  that  there  was  an 
heir-at-law,  but,  if  that  heir-at-law  were  produced,  he 
might  claim  a  considerable  part  of  the  freehold  property. 
Mr.  Street  does  not  deny  the  conversation  with  re- 
spect to  the  delay  which  had  taken  place ;  he  does  not 
deny  that  there  was  a  conversation  with  respect  to  the 
heir-at-law;  but  he  says  that  it  amounted  to  nothing 
more  than  this,  that  he  stated  that  he  had  heard  of  a 
rumour  that  Nicholas  Carter  had  an  elder  brother 
George.  Now,  as  Mr.  Street  admits  that  a  conversation 
did  take  place,  directing  his  attention  to  an  heir-at-law, 
«Dd  as  he  does  not  take  upon  himself  to  swear  that  he 
did  not  know  about  that  time,  or  as  early  as  that  period, 
that  there  was  an  elder  brother  of  Nicholas,  who  had 
left  issue,  we  must  infer,  and  it  is  contrary  to  every 
principle  of  judicial  proceedings  not  to  infer,  that  about 
that  time  he  did  know  of  the  fact.  The  probability  is, 
(for  he  does  not  state  that  he  did  not  direct  the  registry 
lo  be  searched),  that,  when  this  point  was  first  brought 
under  his  attention,  he  caused  the  registry  to  be  searched, 
in  order  to  ascertain  the  fact;  and,  if  he  had  searched 
the  registry,  it  is  quite  obvious,  from  the  affidavits  in  the 
cause,  that  he  must,  without  the  slightest  difficulty,  have 
discovered,  that  Nicholas  Carter  was  not  the  heir  of  his 
brother  John.  Independently  of  this,  as  Mr.  Street  does 
not  say  when  he  first  learned  that  there  had  been  an 
dder  brother  of  Nicholas,  who  had  left  issue,  we  must  take 
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it  for  granted  that  he  discovered  it  during  the  discussion 
of  the  other  objections  to  the  title. 

Now,  Mr.  Street  having  represented,  in  the  first  in- 
stance, that  Nicholas  Carter  was  the  heir-at-law  of  his 
brother  John^  and  havings  during  the  progress  of  the 
discussion  on  the  other  points,  discovered  that  in  that 
respect  he  was  mistaken,  and  that  another  person  was 
the  heir-at-law,  it  was  his  duty,  in  fair  and  honest  deal- 
ing, to  have  communicated  that  circumstance  to  the 
purchaser :  and, —  he  not  having  communicated  that  cir- 
cumstance to  the  purchaser,  and  the  purchaser  having^ 
after  the  other  objections  to  the  title  had  been  cleared 
up,  discovered  it  by  accident  in  consequence  of  a 
communication  from  another  quarter,  and  this  Court 
having  determined,  upon  exceptions  to  the  Master's 
report,  that  it  constituted  a  good  objection  to  the  title 
—  it  appears  to  me  quite  impossible,  that  the  parties  in 
this  suit,  if  they  are  bound  by  the  acts  of  Mr.  Street^ 
have  any  equity  to  come  into  this  Court,  to  say  that  a 
further  reference  should  be  directed  to  the  Master  for  the 
purpose  of  ascertaining  whether  a  good  title  can,  or  not, 
be  now  shown ;  for  it  is  quite  obvious,  that,  if  this  dis- 
covery had  not  been  made,  the  vendors  would  have 
forced  the  purchaser  to  have  taken  the  title  such  as  it 
was,  knowing  that  defect  to  have  existed  in  it  which  has 
since  been  discovered. 


Under  these  circumstances,  it  is  quite  impossible  that 
the  purchaser  can  be  held  to  his  contract ;  the  applica- 
tion, therefore,  made  on  the  part  of  the  vendors,  must  be 
refused,  with  costs. 
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COSTER  V.  TURNOR.  Fe6.24.97. 

March  51. 

rpHE  Plaintiff,  William  Coster j  in  1815,  being  mort-  Under  a  de- 

gagee,  with  power  to  sell,  of  certain  premises  which  the  sale  of  an 
were  subject  to  two  prior  mortgages,  filed  his  bill,  pray-  ®*^^®»  which, 
iDg  a  sale^  against  Exttperiom  Tumor  the  mortgagor^  the  one  of  the  ' 
two  prior  mortgagees,  and   several  subsequent  incum-  wm  oiJuTa  de- 
brances.   Tumor  put  in  his  answer  in  1816 ;  various  pro-  cree  nut,  and 
ceedings  were  had,  the  cause  was  set  down  for  hearing ;  ^ee  was  made 
md  the  Plaintiff,  not  being  able  to  serve  a  subpcma  to  hear  Absolute,  the 
on  Tumor  personally,  in  consequence  of  his  sold,  and  A. 


absence  from  England^  obtained  an  order  that  service  of  ^  reported 

.  .  the  purchaser; 

the  subpcma  on  his  clerk  in  Court  should  be  good  ser-  afterwards,  on 

vice.     Mr.  Vizard  was  Tumor^s  solicitor  in  the  cause.  if^^^EP/*" 

tion  01  A.f  an 

Mr.  Vizard  employed  Mr.  Baines  as  his  clerk  in  Court ;  order  was 
and  Mr.  Baines  in  this  suit  acted  as  clerk  in  Court  for  Vice-cLnc^!- 
TWnor.      The  subpoena  to  hear  judirment  was  served  Jor discharging 

--  ^  him  from  the 

on  Mr.  Baines.  purchase,  on 

The  ^^^  ground 
that  the  de- 
cree was  not 
alisolute  as  against  T.';  the  Plaintiff  immediately  gave  notice  of  a  motion  before  the 
Lord  Chancellor  to  discharge  that  order,  and,  that  motion  having  stood  over  a  con- 
■dcrable  time,  the  decree  was  made  absolute  as  against  T.,  before  it  was  heard ;  Held, 

That  the  purchaser  was  entitled  to  be  discharged  at  the  time  when  the  applica- 
tion was  maoe,  and  that  he,  having  been  once  discharged  by  an  order  which  was  right 
it  the  time  when  it  was  pronounced,  the  contract  could  not  be  revived  by  the  pro* 
ceedings  subse<|uently  taken  by  the  vendor  to  make  the  decree  perfect. 

B.^  by  the  directions  of  a  solicitor  who  was  then  concerned  for  a  defendant  jT., 
had  acted  as  clerk  in  Court  for  71,  and  in  1816  filed  his  answer :  after  that  time  T. 
was  generally  resident  abroad;  in  1822  an  order  was  made  directing  that  service  of 
te  nApana  on  his  clerk  in  Court  should  be  good  service;  at  the  hearing  in  1825  no 
penon  appeared  for  7\,  and  a  decree  nut  was  pronounced  f^ainst  him;  in  1829, 
te  loliator,  upon  an  application  made  to  him  by  the  Plainti^  declined  to  receive 
a  notice  on  behalf  of  T.,  stating  that  he  had  long  since  ceased  to  be  concerned  for  him, 
and  that  he  knew  not  where  he  was,  nor  whether  he  was  living  or  dead;  in  1829  the 
PbinttfT obtained  an  order  that  service  of  the  subpcma  to  show  cause  against  the  de- 
cree on  the  clerk  in  Court  of  T.  should  be  good  service;  and  the  iubpama  was  served 
00  J?.,  who  had  not  for  many  years  done  any  act  as  clerk  in  Court  for  T.  i  Held, 

That  B.  was  to  be  considered  as  still  the  clerk  in  Court  of  T,yWnd  that  the  service 
of  the  nApcena  was  strictly  regular. 
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1830.  The  cause  was  brought  to  a  hearing  on  the  15th  of 

February  1823,  when,  Tt^mor  not  appearing,  a  decree  was 
pronounced,  which,  as  against  him,  was  only  a  decree 
nisi.  It  purported  to  have  been  made  in  the  presence  of 
counsel  for  the  Plaintiff,  and  all  the  Defendants,  except 
£•  Tumor^  for  whom  it  was  stated  no  one  had  ap- 
peared, though  his  clerk  in  Court  had  been  served  with 
a  subpcena  to  hear  judgment,  and  with  an  order  direct- 
ing that  service  of  the  subpcena  on  the  clerk  in  Court 
should  be  deemed  good  service  on  the  Defendant :  it 
directed,  various  accounts,  and  ordered,  among  other 
things,  that  the  estate  should  be  sold,  provided  the 
Plaintiff  should,  within  six  months  after  the  Master  had 
made  his  report,  pay  off  the  two  prior  mortgagees,  or 
obtain  their  consent  to  a  sale;  and  it  concluded  with  the 
usual  declaration,  that  it  was  to  be  binding  on  ThmoTj 
unless  he,  on  being  served  with  a  subpana  to  show 
cause  against  the  same,  should,  at  the  return  thereof 
show  good  cause  to  the  contrary. 

The  Master  made  his  report;  the  Plaintiff  or  his 
solicitor  prevailed  on  a  friend  to  pay  off  the  first  two 
mortgagees,  and  took  an  assignment  of  their  incum- 
brances :  and,  on  the  25th  oi  August  1828,  the  property 
was  put  up  for  sale  under  the  decree,  when  Mr.  Crtrmdy 
purchased  it  at  the  price  of  12,400/.  He  was  subse- 
quently reported  the  purchaser,  and  the  report  was  con- 
firmed. 

In  the  course  of  the  investigation  of  the  title,  it  turned 
out  that  no  steps  had  been  taken  to  make  the  decree  of 
February  1823  absolute  against  Tumor^  and  that  no  sub^ 
poena  to  show  cause  had  been  served.  On  this  ground 
a  motion  on  behalf  of  Crtmdy  was  made  on  the  8th  July 
1829,  before  the  Vice-Chancellor,  that  he  might  be  dis- 
charged from  his  purchase ;  and  the  Vice-Chancellor 
ordered  that  he  should  be  discharged  from  it. 

On 
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On  the  10th  Jubf  1829,  the  Plaintiff  gave  notice  of  a 
motion  before  the  Lord  Chancellor,  to  rescind  the  order 
by  the  Vice-Chancellor. 


1830. 


I  ii^i'i  ilitv;n'i 


Before  this  motion  could  be  made,  the  Plaintiff,  on 
the  ISth  July  1829,  by  an  ex  parte  petition  at  the  Rolls, 
obtained  an  order,  that  the  Plaintiff  should  have  leave  ta 
sore  a  subpoena  requiring  the  vDefendant  Tunior  to  show 
cause  against  the  decree,  and  that  service  of  the  subpoena 
on  Tunun's  clerk  in  Court  should  be  deemed  good 
service  on  Tumor.     In  the  course  of  this  proceeding, 
Mr.  Vizard  declined  to   receive  a   notice   which   the 
Plaintiff  sent  to    him  as  solicitor   for   Turner ;    and 
stated  that  he  was  no  longer  concerned  for  Tumor^  and 
did  not  know  where  he  was,  or  whether  he  was  living  or 
dead.  However,  the  subpoena  was  served  on  Mr.  BaineSf 
no  cause  was  shown  at  the  return  of  the  writ,  and  the 
decree  was  made  absolute.   It  was  stated  at  the  bar,  that 
the  affidavits  did  not  show  that  the  subpoena  to  show 
cmse  had  been  served  on  Mr.  Baines,  and  that  the  decree 
bad  been  made  absolute :  but  the  Plaintiff  offered,  if  these 
fiicts  were  doubted,  to  have  them  properly  verified. 


An  attempt  was  afterwards  made,  but  without  sue- 
to  discharge  the  order  of  the  ISth  July  1829,  as 
irregular. 


In  this  state  of  circumstances  the  motion  to  discharge 
the  order  of  the  Vice-Chancellor  came  on.  In  the  dis- 
cussion several  topics  were  introduced,  which  ultimately 
Sd  not  affect  the  decision ;  the  purchaser,  on  the  one 
hady  alleging  that  various  irregularities  had  been  com- 
niitl^d  in  the  progress  of  the  suit,  which  would  enable 
any  <^  the  parties  to  overturn  the  decree  under  which 
the  sale  had  been  made :  and  the  Plaintiff,  on  the  other 
hand,  contending  that  the  purchaser  had  done  acts  which 

Y  amounted 
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1890.  amoantedto  a  waiTer  of  that  objection,  by  which  he  now 
sought  to  escape  from  his  coDtracL  Bat  the  point,  prin- 
cipally argued,  and  on  which  alone  the  decision  turned, 
was,  whether  the  circumstance  that  the  decree  was  not, 
at  least  at  the  time  when  the  Vice-chancellor  pronounced 
his  order,  binding  upon  E.  Tumor^  <XNistituted  a  suf- 
ficient ground  for  discharging  CrawJ^  firom  his  purchase. 


Mr.  Home  and  Mr.  Temple^  for  the  motion^  con- 
tended that  there  never  was  any  ground  for  discharging 
the  purdiaser,  because  the  defect,  which  was  allied  to 
eust  in  the  decree^  was  a  mere  matter  of  form,  which 
the  Plaintiff  could  at  any  time  supply  by  bis  own  act. 
The  purchaser  might  call  on  him  at  any  time  to  supply 
it,  in  the  same  manner  as  he  might  require  him  to  get  in 
a  legal  estate  which  was  outstanding  in  a  trustee ;  and  if 
the  defect  was  cured  within  a  reasonable  time,  the  pur- 
chaser had  nothing  more  to  demand. 

0 

The  only  objection  to  the  decree  in  the  present  suit, 
was,  that,  as  E.  Tumor  did  not  appear  at  the  hearing,  it 
was  not  final  against  him,  and  that,  according  to  the 
practice  of  the  Couit,  he  might,  at  a  future  time,  procure 
it  to  be  reversed.  But  the  same  rules  of  practoc^  which 
gave  him  that  privilege,  prescribed  certain  forms,  com- 
pliance with  which  put  an  end  to  the  privilege,  and  ren- 
dered the  decree  as  final  and  conclusive  against  Tumor^ 
as  it  previously  was  against  the  other  Defendants.  These 
forms  had  been  complied  with  ;  the  decree  had  been  made 
absolute  against  Tumor.  It  must  be  admitted,  that,  if  the 
decree  had  been  made  absolute  before  the  sale  took  place, 
the  objection  could  not  have  existed :  yet  the  purchaser, 
in  that  state  of  things,  would  confessedly  have  been  in  a 
situation  not  a  whit  more  secure  or  advantageous  than 
that  in  which  he  actually  was.     It  was  not  pretended 

that 
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that  there  had  been  any  fraud  or  concealment     The        1830. 
Plamtiff  had  acted  throughout  bondjide. 

The  SoUcitof ^General  (Sir  E.  Sngden)  and  Mr.  Roots^ 
for  the  purchaser,  argued  that,  inasmuch  as  the  decree 
was  not  ayalid  and  binding  decree  at  the  time  when  the 
proceedings  took  place  in  the  Master's  office,  the  sale 
itself  was  irregular,  and  the  contract  was  ab  initio  such 
as  the  Court  would  not  sanction ;  and  nothing  that  was 
done  subsequently  could  make  the  sale  regular,  or  the 
contract  binding.  The  decree  nisi,  directing  a  sale, 
could  not  be  acted  upon,  till  it  was  made  absolute.  While 
it  remained  merely  a  decree  nisi,  it  gave  no  authority  to 
proceed  to  a  sale :  until  Tumor  either  had  shown  cause, 
or,  after  due  service  of  the  subpoena,  had  neglected  to  do 
so,  nothing  could  be  done  under  it.  The  Plaintiff  omitted 
to  make  the  decree  absolute;  but  he  proceeded  to  do  those 
acts  which  the  decree  could  authorise  him  to  do  only 
when  it  was  made  absolute;  and  he  now  expects  the 
Court  to  say,  that  what  he  thus  did  was  done  regularly 
and  properly. 

It  is  allied  that  he  has  since  cured  the  defect ;  but 
the  delect  is  such  as  does  not  admit  of  cure.  The  objec- 
tion is,  that,  at  the  time  of  the  sale,  no  decree  was  in 
ibrce^  which  authorised  a  sale  to  be  then  made.  In 
Leckmere  V.  Brasier  {a)j  a  similar  objection  prevailed; 
and  the  purchaser  was  discharged,  though  the  parties  in 
the  cause  were  proceeding  to  remedy  the  defect. 

Besides,  the  decree  was  defective,  not  only  at  the 
dme  when  the  proceedings  took  place  in  the  Master's 
Office,  but  when  the  motion  was  made  before  the  Vice- 
Chancellor,  and  when  notice  of  the  present  appeal-motion 

(«)  2  Jac.  <j-  Walker^  287. 

Y  2  was 


316 


CASES  IN  CHANCERY- 


1830. 


CotTsa 

V, 
TURMOR. 


was  given.  When  the  question  was  argued  before  the 
Vice- Chancellor,  the  decree  was  admitted  to  be  merely 
a  decree  nUi:  no  person  could  say  whether  it  would 
ever  be  made  absolute,  for  it  was  impossible  to  foretell 
whether  Tumor  might  not  show  good  cause  against  it; 
and  it  would  be  extravagant  to  contend,  that  a  purchaser 
(even  if  the  objection  could  have  been  remedied  by 
matter  ex  post  facto)  was  to  abide  the  result  of  that 
contingency.  The  order  of  the  .Vice-Chancellor,  there- 
fore, was  clearly  right :  if  the  present  motion  had  been 
argued  on  the  day  tor  which  notice  of  it  was  given,  things 
would  have  been  in  the  same  state.  Could  the  result 
be  different,  because  the  appellant  had  delayed  to  bring 
the  motion  on,  and,  in  the  mean  time,  had  taken  certain 
steps  with  a  view  to  alter  the  situation  of  the  parties? 

In  truth,  however,  those  steps  were  nugatory.  He 
got  an  order  that  service  ofxh^stApcena  on  Tumor's  clerk 
in  Cpurt  should  be  deemed  good  service  on  Tumor; 
and  it  is  said  that  the  subpoena  was  served  on  Mr.  Baines. 
That  proceeding  was  a  mere  farce ;  for,  at  that  time  Mr. 
Baines  was  not  the  clerk  in  Court  of  Mr.  Tumor :  Mr. 
Baines  was  clerk  in  Court  for  Mr.  Vizard^  who  had  been 
Tumor^s  solicitor;  and  by  Mr.  Vizard's  directions,  and 
on  his  respohsibility,  he  had  formerly  acted  as  clerk  in 
Court  in  this  cause  for  Tumor.  But  Mr.  Vizard  had  long 
ceased  to  be  concerned  for  Tumor ;  he  did  not  know 
where  he  was,  or  even  whether  he  was  alive  or  dead : 
and,  when  applied  to  by  the  plaintiff,  he  declined  to 
receive  a  notice  as  agent  or  solicitor  for  Tumor^  and 
refused  to  permit  himself  to  be  considered  as  in  any 
way  representing  that  gentleman.  Under  these  circum- 
stances, Mr.  BaifieSf  who  had  no  authority  except  through 
Vizard^  was  no  longer  de  facto  the  clerk  in  Court  of 
Tumor,  and  could  not  be  so  considered. 


Sir 
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Sir  Charles  Wetherell  and  Mr.  Sidebottom^  on  behalf  of  18S0. 

some  of  the  Defendants,  insisted  on  their  right,  and  were  n^^ 

allowed,  to  be  heard  in  opposition  to  the  motion.    They  «. 

cited  Agnew  v-  Lord  Stair,  in  the  House  of  Lords.  XiraHoa, 

Mr.  Homey  in  reply,  observed,  that  Mr.  BaineSf  having 
once  been  appointed  clerk  in  Court  in  the  cause  for 
T\tmorf  must  be  held  still  to  continue  to  represent  him* 
The  strict  regularity  of  the  proceedings,  which  had  been 
taken  to  make  the  decree  absolute,  was  established  by 
the  Master  of  the  Rolls's  dismissal  of  the  application  to 
discharge  the  order,  which  directed  service  of  the  sub' 
fctna  on  the  clerk  in  Court  to  be  good  service ;  and  the 
decree,  when  once  made  absolute,  would  operate  from 
the  time  when  the  decree  nisi  was  pronounced. 

Ijechmere  v.  Brasier  had  not  the  slightest  analogy  to 
the  present  case.  In  Lechmere  v.  Brasier  the  decree  was 
erroneous ;  here  the  decree  was  perfectly  accurate ;  it 
would  have  been  erroneous,  had  it  been  in  form  or  sub- 
stance different  from  what  it  actually  was.  In  Lechmere  v. 
Brasier  it  was  uncertain  whether  there  ever  would  be  a 
valid  decree  directing  a  sale,  and  whether  the  Plainti£& 
would  establish  a  case  entitling  them  to  such  relief:  here 
all  that  remained  to  be  done,  was  to  make  the  decree  ab- 
solute against  Tumor  ;  the  Plaintiff  could  at  any  moment 
take  the  steps  necessary  for  that  purpose;  the  decree 
and  de  facto  has  been  made  absolute. 


In  the  course  of  the  argument  the  Lord  Chancellor 
observed,  that  in  Lechmere  v.  Brasier  there  was  a  sub- 
stantial objeaion  to  the  decree,  arising  out  of  the  facts 
of  the  case :  these  facts  still  remained  to  be  investigated, 
and  the  result  of  the  investigation  might  have  beei^ 

Y  3  extremely 
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extremely  prejudicial  to  the  purchaser.  There  the 
Plaintiffs  had  not  proved  that  the  testator  was  a  trader 
within  the  meaning  of  the  bankrupt  laws;  and  until  that 
act  were  established,  the  Court  had  no  authority  to  de- 
cree a  sale :  here  the  objection  was  purely  personal,  and 
arose  out  of  the  circumstance  that  the  decree^was  a  de- 
cree nisij  which  the  Plaintiff  had  it  in  his  power  to 
make  absolute ;  it  was  like  the  ordinary  case  of  a  de- 
fect of  title,  which  the  vendor  has  the  means  of  re- 
medying by  his  own  act. 


1830. 
March  31. 


N 


7%e  LoBD  Chancellor. 

The  question  arises  upon  a  sale  in  the  Master's  Office 
under  a  decree  of  this  Court,  pronounced  in  1823.  A 
person  of  the  name  of  Craxdy  was  declared  to  be  the 
purchaser ;  and  afterwards  an  abstract  of  title  was  sent 
to  him  or  his  solicitor,  which  stated,  among  other  docu- 
ments, the  decree  of  1883.  It  turned  out,  on  further 
mquiry,  that  this  decree  was  a  decree  nm  only :  but  it 
does  not  appear  from  the  affidavits,  or  from  the  circum- 
stances of  the  case,  that  there  was  ^ny  intentional  decep- 
tion in  that  representation  of  the  decree  which  was  made 
when  the  abstract  was  sent  to  Mr.  Crtfmdy.  This  dis- 
covery being  made,  Mr.  Crawdy  objected  to  the  tide, 
andg  according  to  the  statements  contained  in  the  affi- 
davits, nothing  was  done  by  him  afterwards  to  waive  the 
objection.  The  case  came  on  before  the  Vice-Chancellor, 
and  the  Vice-Chancellor  was  of  opinion,  upon  the  autho- 
rity o{  Lechmere  and  Braster^ — not  upon  the  facts  of  the 
case,  but  upon  the  principle  and  doctrines  stated  there, 
—  that,  under  such  circumstances,  Mr.  Crcmfy  was 
entitled  to  be  discharged  from  his  contract  of  purchase. 


That  decision  having  been  pronounced  by  the  Vice- 
Chancellor,  notice  was  given  of  an  application  to  be 

made 
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made  to  me,  within  a  few  days  afterwards,  to  discharge 
His  Honor's  order.  The  facts  and  circumstances  at  that 
period  were  precisely  the  same  as  they  were  when  the 
case  was  argued  before  the  Vic&*ChancelIor ;  and  I  am 
of  opinion,  that,  under  this  state  of  things,  as  they  then 
existed,  the  decision  of  the  Vice-Chancellor  was  correct, 
and  that  there  was  no  ground  whatever  to  discharge  the 
order  pronounced  by  him. 


It  has  been  suggested,  however,  that,  while  the  motion 
was  pending  before  me,  a  subpoena  has  been  served  on 
Mr.  Bainesj  formerly  clerk  in  Court  to  Mr.  Exuperiom 
Tumor  J  who  appears  to  have  been  abroad;  and  that, 
upon  the  service  of  that  subpcsna^  and  the  expiration  of 
the  time  for  showing  cause,  the  decree  has  now  been  made 
absolute.  Mr.  Vizard^  who  was  originally  concerned  for 
Mr.  Emperiom  T\imori  employed  Mr.  Baines  as  his 
derk  in  Comt :  but  Mr.  Vizard  has  for  several  years 
ceased  to  be  at  all  concerned  for  Mr.  Empertous  Tismor. 
Still,  however,  I  believe  that,  in  strictness,  the  service 

00  the  derk  in  Court,  Mr.  BaineSj  was  a  r^ular  and 
proper  service.  He  was  the  clerk  in  Court  of  Mr.  E* 
T\amor^  the  party  in  the  cause :  and  that  aillthority,  never 
having  been  countermanded,  must  be  considered  as  an 
existing  authority.  That  he  was  served  with  a  subpoenOf 
and  that  the  decree  has  since  been  made  absolute^  does 
not  appear  by  any  of  the  affidavits  which  have  be^ 
handed  up  to  me  ;  but  I  understand  the  fact  is  so ;  and 
if  it  would  authorise  me  to  discharge  the  order,  probably 

1  should  think  it  right  to  give  an  opportunity  of  filing 
fiirther  affidavits. 


But  I  am  of  opinion  that  I  ought  to  decide  the  case, 
as  it  stood  when  the  motion  was  originally  brought  be- 
fore me.  At  the  time  when  notice  of  the  application 
to  me  was  given,  the  facts  were  precisely  in  the  same 

Y  4  state 
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state  as  they  were  when  the  case  was  heard  before  the 
Vice-Chancellor.  Now,  the  purchaser  having,  upon  an 
application  to  the  Vice-Chancellor,  been  once  discharged 
from  the  contract,  upon  a  ground  which  was  then  suffi- 
cient, and  an  application  being  almost  immediately  af- 
terwards made  to  me,  and  the  position  of  things  being 
such  that  I  should  have  refused  the  motion  if  then  made, 
it  would  not  be  just,  in  consequence  of  that  motion 
standing  over,  and  the  defect  of  the  title  having  been  re- 
paired, if  in  point  of  fact  it  has  been  repaired,  again  to 
revive  the  contract  which  had  been  rescinded  by  the 
Vice-Chancellor* 


The  motion  must  be  refused,  with  costs. 


Nov. 


As  the  judgment  pronounced  by  the  Lord  Chancellor 
on  the  Slst  of  March  was  considered  by  the  Plaintifi''s 
counsel  to  be  at  variance  with  the  opinions  which  his 
Lordship  had  thrown  out  incidentally  in  the  course  of 
the  argument  on  the  motion,  and  therefore  came  upon 
them  in  some  measure  by  surprise,  the  Plaintiff  was 
induced  to  make  an  application  for  the  purpose  of  having 
the  whole  subject  once  more  brought  under  his  Lord- 
ship's review.  The  motion  was  accordingly  reheard 
during  the  sittings  before  Michaelmas  term ;  and  upon 
that  rehearing  the  questions  raised  on  the  former  dis« 
cussion  were  again  very  fully  argued. 


Kov.  99. 


The  Lord  Chancellor  delivered  to  the  parties  bis 
written  judgment,  affirming  the  order  which  he  had 
previously  made* 
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ACRAMAN  t;.  BRISTOL  DOCK  COMPANY.       March  2. 


T^HE  Solicitor-General  and  Mr,  Bigg  moved  ex-parte  An  injunction 
on  bill  and  affidavits  for  a  special  injunction  to  re-  moved  fdr  ex- 
strain  the  Bristol  Dock  Company  from  letting  off  the  i^yar/^,  in  a 
water  from  the  docks,  the  following  morning,  as  the  after  tl^  De- 
company  threatened  and  intended  to  do,  for  the  alleged  fondants  had 

'  o       entered  an  ap- 

purpose  of  cleansing  them*     The  defendants  had  entered  pearance. 

an  appearance  gratisj  immediately  on  the  filing  of  the  coSlJS  h^d^ 
bill ;  but  it  was  not  stated,  nor  did  it  appear,  that  they  been  instruct- 
had  been  served  with  subpoenas  at  the  time  when  the  ^^  moSon** 
motion  was  made ;  although  there  was  reason  to  believe  although  no 
that  such  was  the  fact,  instructions  to  that  effect  having  ^een  given, 

been  forwarded,   the  day   before,    to   the   solicitor   at  the  Court  al- 

•^  lowed  them 

Bristol.  to  be  heard 


Sir  Charles  Wetherell  now,  on  behalf  of  the  Dock 
Company,  contended  that,  having  appeared,  they  had 
a  right  to  the  usual  notice.  On  argument,  however, 
by  the  SoUcitor^Generalf  who  referred  to  a  case  in 
Vesey  (a),  insisting  that  no  such  rule  existed,  and  that 

it 


(a)  AUard  ▼.  Jonet^   15  Vet, 
905.    The  general  rule  is,  that 
after  the  Defendant  has  appeared, 
a  special  injunction  can  be  moved 
for  only  upon  notice ;  Marasco 
V.  BoUon^  2 Vet.  S.  lis.  Harrison 
V.  Cockered,  5  Mer.  1.  CoUard  v. 
Cooper ,  6  Mad,  190.     Perry  v. 
Weiler,  3  Ruu.S  19, ,  in  which  a 
£stinction  is  taken  between  a 
gratit  appearance  and  an  appear- 
ance entered  upon  service  of  the 
tubp€tna:  but  an  exception  seems 
to  have  been  sometimes  made, 


without  reference  to  that  distinc- 
tion, where  the  threatened  mis- 
chief is  imminent,  and  would 
be  irremediable;  Lord  EldorCt 
dictum^  5  B.  C.  C,  477.  n.  CoUard 
V.  Cooper^  Harriton  v.  Cockerell, 
AUard  v.  Jones,  and  the  principal 
case.  As  to  the  necessity  for 
serving  the  Defendant  with  a 
tubpoena,  see  Attomey-General  v. 
Nichol,  16  Vet,  338.  Patrick  v. 
Harriton^  3  B.  C.  C  476.  and  the 
cases  referred  to  in  Mr.  BeW^ 
note. 
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1830.        it  would  give  parties  an  easy  opportunity  of  defeating 
-   "  ""        pressing  cases  for  injunction,  the  objection  was  over- 
ly, ruled. 
Bristol  Dock 
Company. 

The  Sdicitor^General  then  insisted  that  this  being  in 

fact  an  eayparte  motion,  the  Defendants  were  not  entitled 
to  be  heard  by  counsel :  but  the  Lord  Chancellor  over- 
ruled that  objection  also  ;  and  Sir  C  WethereU  and  Mr. 
Pemberton  were  heard  for  the  Dock  Company. 

The  question  turned  upon  the  construction  of  th^  acts 
of  parliament  constituting  the  company,  and  upon  the 
effect  of  a  number  of  affidavits  which  were  fully  gone 
into:  and  ultimately  the  injunction  was  refused. 
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GRAY  V.  CAMPBELL.  jr^.  25, 

SMITH  V.  CAMPBELL.  ^«^  «. 

TN  the  first  cause  the  Defendant  Campbell  moved  tliat  Order  made 
-■"  be  might  now,  on  tender  of  costs  to  be  taxed  and  ^^^^^^ 
certificate  of  answer  filed,  be  discharged  out  of  custody  Defendant  in 
fcr  contempt ;  -  which  was  ordered.  Z*^X, 

on  certificate 

In   the  second  cause  the    SoUciior-General   moved  and  tender  of 

erfktrie  that  the  Defendant  Campbellj  who  was  a  pri-  ^^^  ... 

sooer  in  the  Fleet  for  contempt  in  not  answering  the  order  made 

original  bill,  might  be  discharged  without  payment  of  o*^f^ent^ 

costs.     Subsequendy  to  his  commitment,  the  Plainti£&  ofcotto^on 

obtained  an  order  to  amend  their  bill,  and  on  a  certifi-  ^^t  the  bill 

cate  of  the  six- clerk  that  the  amendments  were  actually  bad  been 

1       #*i        1  1*      •  1        rw^t      amended  since 

00  the   file,  the  present  application  was   made.     The  the  contempt. 

modon  for  the  discharge  of  a  party  in  contempt,  on  his 

answer   being  put   in,  the  Solicitor^General  remarked 

was  an  ex-parte  motion,  and  this,  he  contended,  was  a 

stronger  case. 

The  Lord  Chancellor,  after  considering  the  point, 
made  the  order  ex-parte. 


The  following  case  was  afterwards  furnished  by  Mr. 
Bedwell  the  Registrar. 
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1817. 
Nov.  13. 


BALL  V.  ETCHES. 

^HE  Plaintiff  filed  his  original  bill,  and  the  Defendant 
got  into  contempt  for  want  of  an  answer.  The 
answer  was  ready,  but  before  it  was  filed,  the  Plaintiff 
amended  his  bill,  so  that  the  clerk-in-court  could  not 
receive  the  answer  to  the  original  bill ;  and  it  being  con* 
sidered  that  the  Plaintiff  had  by  his  own  act  purged  the 
Defendant's  contempt,  the  Defendant  moved  at  the 
Rolls  that  he  might  be  discharged.  The  practice 
being  considered  new,  the  motion  was  made  next  day 
at  Westminster  before  Lord  Eldon^  when  his  Lordship, 
after  consideration,  grmited  it  The  clerk-in-court 
issued  a  certificate  of  the  bill  being  amended. 

Reg.Lib.B.  1817.foL7. 


March  4. 


On  the  allow- 
ance of  ex- 
ceptions to 
the  answer, 
leave  given 
ex-parte  to  the 
Plaintiff  to 
amend  his  bill, 
although  it 
had  been  pre- 
viously 
amended. 


MENDIZABEL  v.  HULLETT. 

inXCEPTIONS  had  been  taken  to  the  Defendant's 
answer,  and  some  of  them  had,  on  reference,  been 
allowed.  The  bill  having  been  already  once  amended 
under  the  common  order,  Mr.  Wakefield  now  moved 
ex^parte  for  leave  to  amend,  and  that  the  Defendant 
might  answer  the  amendments  and  exceptions  together. 
He  had  no  a£Sdavit  stating  that  the  amendments  were 
material ;  but  he  submitted  that  the  thirteenth  of  the 
new  orders  requiring  notice,  made  no  provision  for  this 
case ;  and  as  giving  notice  would  enable  the  Defendant  to 
deprive  the  Plaintiff  of  his  advantage,  by  answering  the 
exceptions  immediately,  the  order  could  not  be  intended 
to  apply. 

The  Lord  Chancellor  granted  the  motion,  expressing 
an  opinion  that  notice  was  not  ne&essary  in  such  a  case. 


0 
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BIRD  V.  HUSTLER.*  J>%  m- 

June  15* 

N  the  2l8t  Mai/j  18S0,  before  an  answer  was  put  in,  Thethirteenth 

the  Plaintiff  obtained  the  common  order  to  amend  o|!d^^  j^ 

his  bill)    which   was   amended   accordingly.     On   the  not  apply  to 

oomiDg  m  of  the  answer,  exceptions  were  taken  to  it  q,^^^  „_„ 

for  insufficiency,  and  submitted   to,   and  the  Plaintiff  excq)tions  to 

thereppoo,   and   before   any  further  answer  was  filed,  being  sub- 

Bored  for  and  obtained,  as  of  course,  an  order  to  amend  °2!^^^^1^  ^' 

allowed:  nor 

his  billy  and  that  the  exceptions  and  amendments  might  does  it  apply 
be  answered  together.     On  the   16di  February,  18S1,  J^^^^made 
the  Defendant  put  in  his  answer  to  the  original  and  before  any 
amended  bill,  aud  his  answer  to  the  further  amended  Iq.  but  in  all 
bill.     On  a  reference  of  those  answers  for  insufficiency  pases  to  which 
upon  several  of  the  old  and  three  new  exceptions,  the  notice  is  ne- ' 

Master,  on  the  19th  of  March,  reported  in  favour  of  cessary  aswell 

^  as  an  affidavit, 

some  of  the  exceptions,  and  the  same  day  the  Plaintiff  unless  the 

obtained,  as  of  course,  another  order  to  amend,  and  ^c^oLticular 
that  the  Defendant  might  answer  the  amendments  and  circumstances 
exceptions   together,  and  at  the   same   time   made  an  j^/ 
iflUavit  that  the  proposed  amendments  were  material, 
tod  not  for  the  purpose  of  delay  or  vexation. 

Sir  Charles  WethereU  and  Mr.  Wright  moved  to  dis- 
charge that  last  order. 

The  proceedings  have  been  grossly  irregular.  As 
the  bill  had  been  once  previously  amended,  the  order  to 
amend  obtained  on  the  submission  to  exceptions  ought 
to  have  been  upon  notice ;  but  as  the  Plaintiff  had  been 
suffered  to  proceed,  the  objection  had  been  waived,  and 
the  point  came  now  to  be  tried  upon  the  regularity  of 

the 

*  As  thu  case  involves  the  same  point  with  the  preceding,  and 
msf  be  considered  as  having  settled  the  practice,  it  has  been  thought 
adriiable  to  insert  it  here. 
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1831.        the  last  order,  \vhich  stood  precisely  on  the  same  footing 
^  -    '  '^  ^     with  the  preceding  one.      It  had  been  granted  ex^parte^ 
V.  after  a  former  order  to  amend,  which  the  thirteenth  of  the 

HusTLxa*  j^g^  orders  did  not  allow.  That  order  expressly  gives 
leave  before  replication  to  obtain  one  order  to  amend 
upon  motion  or  petition  without  notice,  ^'  but  no  further 
leave  shall  be  granted  unless  the  Court  shall  be  satisfied 
by  affidavit,"  &c.  The  words  are  absolute  and  unqualified, 
and  there  is  no  distinction  between  amendments  proposed 
to  be  made  afler  successfully  excepting  and  others.  An 
imperfect  answer  cannot  be  worse  than  no  answer;  and 
it  is  settled  that  a  second  order  to  amend  before  answer 
can  only  be  had  upon  notice.  TarUUm  v.  Dyer  {a). 
The  distinction  attempted  to  be  raised,  besides  being 
directly  in  the  teeth  of  the  order,  would  encourage 
frivolous  exceptions  upon  immaterial  interrogatories,  for 
the  chance  of  succeeding  on  some  one  or  two,  and  there- 
by evading  the  salutary  check  which  the  order  imposes 
upon  vexatious  delays. 

Sir  E.  Sugden  and  Mr.  Wakefield,  cofUrd. 

This  is  a  case  to  which  the  thirteenth  order  cannot  and 
was  not  intended  to  apply.  The  order  is  vaguely  worded 
but  it  refers  solely  to  amendments  made  after  the  answer 
has  been  put  in.  Tarleton  v.  Dyer  has  been  much 
doubted ;  and  in  a  case  of  Langdon  v.  Langdon  (i),  in 
which  the  same  point  arose,  and  which  was  very  much 
contested.  Lord  Lyndhurst  seemed  inclined  to  recede 
from  his  former  judgment,  though  the  question  was  never 
finally  disposed  of.  Here,  as  the  answer  is  insufficienty 
it  is  as  no  answer,  and  then  the  case  not  contemplated 
by  the  order  arises.  The  old  rule  was,  that  the  Plain- 
tiff, although  he  required  a  further  answer,  might  have 
the  order  to  amend  as  of  course,  without  costs,  wherever 
exceptions  were  submitted  to  or  allowed,  and  the  judges 

who 

(a)  1  Rw.  ^My.U  (b)  Lincoln' i  Inn  HaU,  Apnlisso. 


CASES  IN  CHANCERY.  387 

who  framed  the  new  orders  would  never  have  deprived  a  1881. 
soooessful  exceptant  of  so  important  a  privilege  without 
saying  so  in  distinct  terms.  This  is  the  first  time  the 
point  has  been  formally  argued,  but  it  has  more  than 
once  been  submitted  in  Court  to  Lord  LyndhuMy  who 
felt  no  hesitation  in  granting  the  motion  ex  parte:  Men^ 
doi^el  V.  HuUett  (a).  At  any  rate,  the  exigency  of  the 
durteenth  order  has  been  fully  complied  with  here ;  for 
die  leave  to  amend  was  obtained  upon  an  affidavit  of 
materialityf  and  the  order  so  far  from  making  notice  im- 
perative,  says  not  a  word  upon  the  subject.  Supposing 
notice^  however,  to  be  necessary,  the  Court  has  a  discre- 
tioDt  and  has,  in  many  instances,  dispensed  with  it. 
Smak  T.  Evans.  Cottingham  v.  Poits.  {b) 


The  Lord  Chancellor  stated  the  facts  of  the  case,  ^^^  *^- 
and  remarked,  that  the  objeaion,  if  valid,  was  equally 
applicable  to  the  second  amendment  as  to  the  third, 
which  was  the  subject  of  the  present  motion,  although  it 
was  certainly  competent  for  a  party  to  say  he  did  not 
dioose  to  avail  himself  of  his  strict  right,  and  to  consent  to 
waive  the  benefit  of  it.    His  Lordship  then  proceeded  :— 

I  have  taken  some  time  to  consider  this  question,  on 
aoooant  of  this  thirteenth  order  not  having  always  re- 
ceived a  very  consistent  or  uniform  interpretation,  a  cir- 
comstance  which  made  it  expedient  that  it  should  be 
lodked  into  attentively,  and  that  some  communication 
ihould  be  had  on  the  subject  with  the  other  branches  of 
the  Court     That  order,  I  am  of  opinion,  is  only  appli- 
cable to  cases  where  there  has  been  an  answer.    If  how- 
e?er  there  is  no  perfect  answer,  there  cannot,  in  strictness 
of  speech,  be  said  to  be  an  answer  at  all.     If  you  look  at 
the  latter  part  of  the  order,  you  will  see  that  that  is  the 
tme  construction ;   for  it  is  there  declared,  that  ^^  no 

order 

(a)  Sde^  p. 3S5.  {b)  1  Jluti.  ^  My.  80,  Si. 
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1831.  order  to  amend  shall  be  made  before  replication,  either 
without  notice  or  upon  affidavit,  in  manner  thereinbefore 
mentioned,  unless  such  order  be  obtained  within  six 
weeks  after  the  answer,  if  there  be  only  one  defimdant, 
or  after  the  last  of  the  answers,  if  there  be  two  or  more 
defendants,  is  to  be  deemed  sufficient."  That  clause 
appears  to  me  to  throw  light  upon  the  meaning  of  the 
whole.  The  yice-Chancelior,  who  was  himself  one  of 
the  heads  of  the  Court  at  the  time  when  the  new  orders 
were  framed,  and  who  has  frequently  had  occasion  to 
pay  great  attention  to  this  particular  order,  and  to  decide 
upon  it,  entertains  no  doubt  whatever  that  the  construc- 
tion to  which  I  have  come  is  the  sound  one,  and  that 
the  present,  therefore,  is  a  case  which,  properly  speaking, 
is  not  within  the  thirteenth  order. 

As  the  argument  which  was  used  at  the  bar  drew  into 
discussion,  and  cast  a  doubt  upon  the  meaning  of  the 
first  part  of  the  order,  I  think  it  right  to  add  my  opinion 
upon  that  also,  with  respect  to  which  I  may  state,  that 
his  Honor,  the  Vice-Chancellor,  entirely  concurs  in  the 
same  view  with  myself;  and  that  view  would  have  been 
against  this  amendment,  had  we  considered  it  to  be  a  case 
at  all  coming  within  the  scope  of  the  order.  There  has 
been  a  slight  omission  in  drawing  it  up ;  the  words  are 
these  —  "  The  Plaintiff  shall  be  at  liberty,  before  filing 
a  replication,  to  obtain,  upon  motion  or  petition,  without 
notice,  one  order  for  leave  to  amend  the  bill ;  but  no 
further  leave  to  amend  shall  be  granted  before  replica- 
tion, unless  the  Court  shall  be  satisfied  by  affidavit,'' 8cc. — 
and  then  several  things  are  required  of  which  the  Court 
is  to  be  satisfied.  The  question  thereupon  arises,  whe- 
ther the  Court  should  be  satisfied,  unless  there  has  been 
notice  as  well  as  an  affidavit.  In  the  case  before  me,  there 
was  an  affidavit  which  went  to  all  the  particular  matters 
required  by  the  exigency  of  the  order,  but  no  notice  had 
been  given,  and  accordingly  the  whole  must  be  con- 
sidered 
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sidered  as  an  ex-parte  proceeding.  My  opinion  upon  1831. 
that  point  is,  that  if  the  sense  of  the  word  ^'  satisfied  "  is  to 
be  the  same  in  which  it  is  taken  in  all  other  cases,  it  im- 
plies that  the  Court  must  have  exercised  its  judgment  on 
the  subject  matter,  and  that  cannot  be  effectually  done 
unless  both  parties  are  brought  before  it;  and  conse- 
quently, in  that  view,  notice  is  necessary  as  well  as  an 
a£Sdavit.  The  clause  then  goes  on,  —  ^^  but  no  order  to 
amend  shall  be  made  before  replication,  either  without 
notice  or  upon  a£Sdavit,  in  manner  hereinbefore  men- 
tioned, unless,'*  &c.  —  which  clearly  shows  that  such  an 
order  is  intended  to  be  put  in  contrast  with  the  orders 
obtained  without  notice ;  and  that,  in  my  opinion,  dis- 
tinguishes it  from  them. 

One  or  two  cases  were  cited  as  being  in  opposition  to 
this  doctrine,  but  on  examination,  the  conflict  will  be 
found  to  be  very  trifling.  It  has  been  the  practice  both 
of  his  Honor  and  of  Liord  Lyndhurst  to  make  an  excep- 
tion with  respect  to  the  necessity  of  notice,  where  a  mere 
clerical  error  was  to  be  amended  (a).  So  also  in  a  case 
where  the  hardship  arising  from  the  great  number  of 
parties  whom  it  would  be  necessary  to  serve,  has  induced 
the  Court  to  dispense  with  notice,  as  was  done  in  Cot" 
tingham  v.  PottSf  in  which  Lord  Lyndhurst  allowed  the 
order  to  be  obtained  ex^parte.  This  latter  exception, 
however,  relaxing  the  strictness  of  the  rule  where  it  was 
something  more  than  a  clerical  error  that  required  the 
amendment,  appears  to  demand  greater  consideration, 
before  it  shall  be  sanctioned  and  laid  down  as  the  ad- 
mitted rule  of  the  Court.* 

(•)  The  thirteenth  order,  in  its  revised  shape^  expressly  excepts 


*  Aa  the  case  of  Bird  V.  Hustler      new  orders  does  not  extend  to 
bas  decided  that  the  13th  of  the      motions  for  leave  to  amend  after 

the 
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the  answer  has  been  successfully 
excepted  to,  it  follows,  that  on 
such  motions  no  affidavit  is  ne- 
cessary {Mendkabel  v.  King  of 
Spain,  before  the  Vice-Chan- 
cellor,  sShn.  15S.n.,  and  ilfim- 
dkabel  y.HuUett,  anti) ;  and  from 
the  principle  on  which  Lord 
JBraugham^s  judgment  proceeds, 
as  well  as  from  his  opinion  in 
Hands  v.  Green  (stated  in  5 
Sim,  152.  n.),  it  is  clearly  to  be 
inferred  that  the  1 5th  order  does 


not  apply  to  amendments  made 
before  any  answer  is  put  in ;  and 
that  the  first  point,  therefore,  in 
Tarleion  f.  Dyer  is  now  over- 
ruled. The  revised  edition  of  that 
order  (promulgated  S3d  Nov, 
1831)  sets  the  point  completely 
at  rest ;  and  the  rule  seems  now 
to  be,  that  a  Plaintiff  may  always 
by  motion  of  course,  obtain  one 
order  to  amend,  after  the  answer 
is  put  in,  how  often  soever  he 
may  have  previously  amended. 


Jaareh  6* 


ANON. 


An  account- 
ant who  has 
been  employ- 
ed in  a  bank- 
rupty,  has  no 
lien  on  the 
bankrupt's 
certificate  for 
the  payment 
of  his  costs. 


nr^HE  Solidtor'General  appliedi  on  behalf  of  a  bank* 
rupt,  for  an  order  to  compel  an  accountant,  who  bad 
been  professionally  employed  in  the  affairs  of  the  bank- 
ruptcy, to  deliver  up  the  bankrupt's  certificate.  The 
certificate  had  been  left  in  the  accountant's  hancis  for  the 
purpose  of  procuring  the  Lord  Chancellor's  signature^ 
and  he  now  refused  to  give  it  up  until  his  bill  of  costs 
should  be  paid.  No  lien,  the  Solicitor  General  submitted, 
could  subsist  upon  such  an  instrument  as  a  certificate. 
The  bankrupt  in  the  mean  time  was  liable  to  be  arrested ; 
and  although,  probably,  a  judge  would  order  him  to  be 
set  at  liberty,  on  the  facts  being  disclosed,  that  remedy 
would  be  too  late. 


The  Lord  Chancellor  made  the  order,  observing^ 
that  unless  there  was  some  very  special  agreement,  which 
did  not  appear  to  exist  in  this  <:ase,  an  accountant  could 
have  no  right  to  retain  a  bankrupt's  certificate  in  security 
for  his  bill  of  costs,  which  must  be  recovered  in  the 
ordinary  way  by  an  action. 
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FERGUSON  V.  TADMAN.  March  €. 

Tj^TB.  HORNE  moved  that  the  Accountant-General  Where  an  or- 

"*  might  be  ordered  to  pay  a  sum  of  money  out  of  ^^'^n'^*'®^^!^ 

Court,  which  the  decree  bad  directed  him  to  pay  to  paid  out  of 

certain  parties  iu  the  cause,  but  which  he  had  declined  pe^^*\hr 

to  pay  in  consequence  of  a  petition  of  appeal  havmg  been  Accountaot 

^  J         •     .  .1.     J  General  is 

presented  against  the  decree.  justified  in  de- 

lating to  com- 
ply with  the 
The  Lord  Chancellor  said,  that  it  was  now  per-  order  till  there 

fectly  settled  that  an  appeal  did  not  stay  the  execution  ha«^n  tune 
of  the  decree;  and  that,  for  that  purpose,  a  special  appli-  pellant  to 
cation  to  the  Court  where  the  order  appealed  from  was  ^pifj^tlon 
pronounced,   was   rendered   necessary  by  the  46th  of  forasta^of 
die  new  orders*     But  he  thought,  that  where  the  Ac-  ^h^  Court     ' 
eoontant-Generai  had  notice  of  an  appeal  being  pre-  helow. 
seated,  that  officer  exercised  no  more  than  a  reasonable 
discretion  in  delaying  to  pay  money  in  obedience  to  the 
order,  till  a  sufficient  time  had  elapsed  to  give  the  party 
q>pealing  an  opportunity  to  make  such  an  application. 
In  the  particular  case  before  him,  his  Lordship  said, 
that  as  the  party  obtaining  the  decree  had  already  been 
ddayed  some  time,  it  would  probably  not  prejudice  him, 
if  the  Accountant-General  were   directed   to   pay  the 
money  within  a  week,  unless  the  Vice-Chancellor  should 
make  an  order  to  stay  proceedings  in  the  mean  time. 


Z  2 
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1830. 


Aidyeh  €• 


WHITE  V.  HALL. 


A  party  per- 
mitted to  in- 
tervene as  a 
Defendant  in 
a  cause  after 
it  had  been 
heard  on  fur- 
ther direc- 
tions, he 
havinebeen 
out  oi  the 
jurisdiction 
during  the 
previous  pro- 
ceedings and 
now  submit- 
ting to  be 
bound  by 
them* 


^  I  ^HIS  was  a  suit  instituted  on  behalf  of  infants  inter- 
ested  under  the  will  of  Sir  H.  White^  against  the 
executors  of  the  will,  who  were  also  the  guardians  of  the 
infants,  to  have  the  usual  accounts  taken,  and  the  pro- 
perty of  the  infants  ascertained  and  secured.  A  decree 
had  been  made  directing  the  usual  inquiries :  the  cause 
was  afterwards  heard  on  further  directions,  and  an  allow- 
ance approved  of  for  the  maintenance  of  the  children. 

Mr.  Pepys  now  moved,  on  behalf  of  the  father  of  the 
infant  children,  Mr.  H.  White,  who  had  been  named 
one  of  the  executors  by  the  will,  and  who  had  recently 
returned  from  Indioy  where  he  had  resided  ever  since 
the  filing  of  the  bill,  that  an  appearance  might  be  entered 
for  him  with  the  Registrar,  he  consenting  to  abide  by  the 
decree  already  made  in  the  suit,  and  submitting  to 
account,  if  required ;  or  upon  such  other  terms  as  the 
Court  might  think  fit  to  impose.  The  Vice-Chancellor 
had  refused  the  motion. 


In  support  of  the  application,  an  affidavit  of  Mr.  White 
was  read,  in  which  he  stated  that  the  suit  was  still 
pending ;  that  since  his  return  to  England  he  had  taken 
steps  for  proving  the  will,  and  that  he  was  now  desirous 
of  undertaking  the  charge  of  the  maintenance  and  edu- 
cation of  his  children,  and  of  watching  over  and  protect- 
ing their  interests.  The  following  cases  were  referred 
to;  Piit  v.  Brewster  {a)f  Banister  v.  Wai/(b),  Capel  v. 

Builefj 

(a)  1  Didc.  57.  {b)  9  Dick.  685. 
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Butler  (a\  and  the  dicta  of  Lord  Thurlam  in  Harford        1830. 
V.  Brcnoning.  (ft) 

Mr.  Piillimorei  on  behalf  of  the  Defendants,  the  other 
executors,  opposed  the  motion.  He  observed,  that  in 
none  of  the  cases  cited,  had  the  cause  been  heard  on 
farther  directions  at  the  time  of  the  application.  To 
allow  a  new  party  to  intervene  in  the  proceedings  in  the 
Master's  Office,  at  so  late  a  stage,  would  be  both  unne^ 
cessary  and  expensive.  In  such  circumstances,  the 
benefit  of  the  decree  could  only  be  obtained  by  a  sup- 
plemental bill. 

T^e  Lord  Chancellor,  remarking  that  a  supple* 
mental  bill  would  probably  be  much  more  expensive 
than  the  course  proposed,  said,  it  was  true  that  in  none 
of  the  cases  cited  a  decree  on  further  directions  had  been 
made ;  but  though  this  cause  had  advanced  a  stage  fur- 
dier,  there  did  not  appear  to  him  to  be  any  difference  in 
principle  between  the  case  in  Dickens  and  the  present. 
The  object  was  not  to  unravel  the  accounts,  but  simply 
diat,  as  to  the  future  proceedings,  the  party  applying 
might  be  placed  in  the  same  situation  as  if  he  had  been  a 
party  from  the  first ;  and  there  seemed  to  be  no  objection 
to  such  a  course.  If,  therefore,  Mr.  White  submitted  to 
be  bound  by  the  decree  and  the  accounts  as  they  now 
stood,  he  ought  to  appoint  a  clerk  in  Court,  who  should  be 
at  liberty  to  enter  an  appearance  for  him. 

(«)  9S.^  S.  457.  {b)  1  Cox,  307. 


Z  3 
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March  6.  WALMSLEY  V.  FROUDK 

Where  the       HPHE  Solicitor  General  and  Mr.  Spence^  on  behalf  of 

Plaintiflfs  so-  A  ^j^^  Plaintiffs,  moved  that  pubHcation  in  this  cause 
licitor,  merely  '  ^ 

through  igno-  might  be  farther  enlarged,  and  that  the  Plaintiffs  might 
r&nce  or  mis-     «  i*i  *    »       n     .t  •• 

take  has  ne-     "^  ^^  liberty  to  sue  out  a  commission  for  the  exammatioA 

glected  to         of  witnesses  returnable  without  delay,  with  the  usual 
comply  with       ,.        .         o 
the  exigency      directions,  &c. 

of  the  17th 

Court  will  It  appeared  from  the  affidavits  that,  on  the  first  seal 

S^e'piaimlff  ^^^^  Hilary  term  1829,  the  Plaintiffs  entered  into  the 

upon  terms,  peremptory  undertaking  to  speed,  and  it  was  ordered 

eoiwequenceT  ^^^^  ^^y  ^^^^^^  fP  ^^  commission  and  execute  the  same 
of  the  neglect,  in  Hilary  vacation,  and  give  rules  to  pass  publication  in 
consent  of  the  Easier  term,  and  that  the  cause  should  be  set  down  in 
other  party.       Trinity  term  following.     On  the  13th  of  March^  a  copy 

of  that  order  was  served.  Interrogatories  were  accord^ 
ingly  prepared  and  sent  down  for  revision  to  the  country, 
and  on  the  2d  of  April  the  Plaintiffs  were  advised  on  the 
subject.  On  the  6th  of  April  the  draft  interrogatories 
were  received  by  the  Plaintiffs'  solicitor,  but  no  com- 
mission was  sued  out  by  him,  nor  did  he  take  any  farther 
ateps  in  the  cause  prior  to  the  6th  of  May^  the  first  day 
of  Easter  term,  when  he  came  up  to  London.  On  the 
27th  of  Mayj  the  Defendant  proceeded  to  the  examination 
of  his  witnesses,  and  publication  was  afterwards  enlarged 
till  the  first  day  of  Trinity  term  (19th  June)^  in  order  that 
the  Plaintiffs  might  have  an  opportunity  of  cross-examin- 
ing. In  explanation  of  his  apparent  neglect,  the  solicitor 
for  the  plaintiff  in  his  affidavit  stated,  that  in  the  montli 
of  April  he  had  been  much  occupied  with  other  business ; 
that  when  informed  that  the  time  for  publication  expired 
on  the  last  day  of  Hilary  vacation^  he  was  completely 

taken 
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taken  by  surprise;  that  he  had  not  at  once  directed  his 
town  agents  to  sue  out  the  commission,  because  he  was 
for  some  time  unable  to  obtain  the  information  necessary 
for  setding  the  interrogatories ;  that  when  he  did  obtain 
it,  and  had  got  the  interrogatories  prepared,  he  found 
that  as  several  of  the  witnesses  lived  at  considerable  dis*> 
tances,  it  would  be  impossible  to  have  it  executed  and 
returned  within  the  time  limited  by  the  order,  and  he 
had,  therefore,  not  thought  it  advisable  to  incur  a  useless 
expense* 


189a 


For  the  Plaintiffs  it  was  urged,  that  the  refusal  of  this 
application  would  be  attended  with  very  great  hardship, 
and  would  in  fact  render  the  suit  nugatory.  The  Plain* 
tifi  were  willing  to  offer  any  terms,  and  to  pay  all  the 
costs  occasioned  by  the  delay  and  the  motion :  the  indul- 
gence sought  would  not  delay  the  suit  for  a  single  hour, 
as  the  cause,  though  set  down,  could  not  come  on  for 
hearing  in  the  regular  course,  till  long  after  the  return  of 
the  commission.  It  was  a  plain  case  of  mistake,  if  the 
motion  were  not  granted,  they  must  either  go  to  a  hear* 
ing  without  any  evidence,  or  dismiss  their  bill. 


The  Lord  Chancellor  said  it  was  a  very  hard  case, 
and  asked  Sir  Charles  WethereU  and  Mr.  Cooper^  who 
appeared  for  the  Defendant,  whether  they  would  accede 
to  the  Plaintiffi'  offer,  which  they  declined,  alleging 
that  the  conduct  of  the  Plaintifis  entitled  them  to  no 
indulgence.  The  motion,  they  observed,  was  directly  in 
the  teeth  of  the  seventeenth  of  the  new  orders,  which 
might  as  well  be  abandoned  altogether,  if  so  direct  a 
violation  of  their  letter  and  spirit  were  allowed. 

The  Lord  Chancellor. 

The  object  of  this  order  was  to  prevent  delay  in  hear'* 
ing  the  cause :  here  there  are  two  months  of  delay,  from 

Z  4  jfynl 
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18S0.       April  to  June^  altogether  unaccounted  for.     The  Vice- 

«^    '  '  Chancellor  thought  that  if  ever  the  rule  was  to  be  acted 

V.  upon,  it  must  be  acted  upon  in  this  instance ;  and  if  the 

fEouDE.      Qther  party  will  not  accede  to  the  Plaintiffs'  proposal,  I 

must  agree  in  that  opinion,  however  much  I  regret  it. 

Motion  refused,  with  costs. 


March  6. 9.  GRAFTON  V.  GRIFFIN. 

Where  the       ^I^HE  will  of  a  testator  contained  the  following  clause : 

Plaintiff  has       •*-    "  1  direct  that  the  present  tenant  of  the  said  copy- 
by  tortious  ,  *^  ,  '^•' 
means  ^t  into  hold  and  premises,  or  any  of  his  children  desirous  of 

PJJ^^JIJ^"  being  continued  therein,  be  suffered  to  hold  and  keep 

pending  a  suit  the  said  premises,  upon  payment  of  the  present  rent  and 

his  equitable  ^®  taxes  and  levies  which  the  said  present  tenant  has 

title  to  it,  been  accustomed  to  pay ;  and  also  all  afler  taxes  and 

will  not  stay  levies  to  be  assessed  on  the  said  premises,  or  any  part 

legal  proceed-  thereof,  durintr  the  time  he  or  they  shall  respectively  be 

mgs  against  i  .       . 

him  for  the       tenant  or  tenants  of  the  same;  upon  entenng  into  proper 

Doueuioir        agreements  not  to  commit  any  waste,  or  do  any  damage 

to  the  said  estates  by  sowing  the  same  with  flax,  hemp, 

or  woad,  or  by  any  other  means  whatsoever." 

Mr.  Knightf  on  behalf  of  the  Plaintiffs,  who  were  the 
daughters  of  the  first  tenant,  and  one  of  whom  was  a 
married  woman,  moved  for  an  injunction  to  stay  pro- 
ceedings in  an  action  of  ejectment  brought  by  the  De- 
fendant, the  landlord,  which  stood  for  trial  at  the  next 
assizes.  He  made  the  application  on  the  ground  that  the 
interest  of  the  plaintiffs  was  a  trust  only,  not  furnishing  a 
good  defence  at  law,  and  that  as  the  married  woman  was 
not  able  strictly  to  fulfil  the  condition  by  entering  into 
proper  covenants,  equity  would  interfere  to  modify  and 
regulate  the  devise,  and  relieve  her  from  a  forfeiture. 

Th« 
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The  Vice-Chancellor  had  refused  the  motion. 

The  Solicitor  General  and  Mr.  Wakefield  opposed  the 
application,  contending  that  the  devise  was  void  for  un- 
certainty, or  at  all  events  was  exhausted  by  the  tenant 
and  his  son  having  successively  had  the  benefit  of  it ; 
Greetrwood  v.  Tyler  (a) ;  that  the  defence,  if  good,  might 
be  used  at  law;  and  that  the  conduct  of  the  Plaintiffs  in 
turning  out  their  brother's  widow,  before  giving  notice  of 
their  daim  to  the  landlord,  did  not  entitle  them  to  any 
assistance  in  a  court  of  equity. 


Mardk  9« 


The  Lord  Chancellor. 

The  bill  states,  that  after  the  death  of  the  former 
tenant  in  March  last,  the  Plaintiffs  entered  into  posses- 
sion. In  the  following  My  a  notice  was  given,  expressing 
their  readiness  to  comply  with  conditions  corresponding 
to  those  required  under  the  will.  It  is  not  stated  whe- 
ther that  notice  was  given  before  or  after  their  forcible 
entry,  but  from  the  statement,  I  should  rather  assume 
that  it  was  given  after.  That  fact  must  have  been  in  the 
knowledge  of  the  Plaintiffs,  who,  if  it  were  given  before, 
ought  to  have  so  stated.  The  answer  denies  that  any  of 
the  Plaintiffs  but  Grafton  (who  is  the  husband  of  one  of 
the  daughters)  is  in  possession ;  and  his  possession,  it 
alleges,  was  obtained  by  a  forcible  entry,  and  by  turning 
out  the  widow.  This  Court  will  not  interfere  to  support 
a  possession  so  acquired.  It  was  said  the  Court  would 
not  allow  the  possession  to  be  changed,  pending  a  suit  to 
determine  the  right ;  but  the  party  himself  has  changed 
the  possession  by  his  own  act,  and  the  Court  will  not  in- 
terfere in  such  a  case  to  prevent  the  other  party  from 
recovering,  if  he  can,  at  law,  the  possession,  of  which  he 
has  been  forcibly  deprived. 

Motion  refused,  with  costs. 


(a)  //o6.5]4. 
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March  4. 15.  GREIG  V.  SOMERVILLE. 

In  a  suit  insd-  HpHE  intestate,  who  had  filled  the  office  of  Russian 
lo'admrniltir'  consul  in  London,  died  in  the  year  1807.     A  biU 

the  personal  was  filed  in  May,  18I4j  by  his  infant  children  against 
intestate  who    ^^^  administratrix,  the  widow,  who  had  married  again, 

died  in  1807,  ^q  have  the  usual  accounts  taken,  and  praying,  amoni; 
the  Master  re-       ,         ,.  ,         t      -m  »     'm  np  ^     »  ^    ■ 

ported  that       other  thmgs,   that  the  Plamtin  W.  Greig  as  one  of  the 

no  debts  had  intestate's  two  children,  mi^ht  be  declared  entitled  to  one- 
been  proved  j  ^      o 

and  by  the  third  part  of  the  clear  residue  of  the  personal  estate  in 
fortl^r  d^rec-  ^^^  ^^"  right.  The  usual  reference  having  been  directed 
dons,  in  1817,  at  the  hearing,  the  Master,  in  June,  1817,  made  his  re- 
the  residue  port,  stating  that  he  had  caused  advertisements  to  be 
was  appor-       published  in  the  London  Gazette  and  certain  newspapers 

Uoned  and         *,  ..  •  i  V.  l    i  .  » 

distributed)       for  creditors,  but  that  no  creditor  had  come  in  and 

Plaintiff  was  P***^^^  ^"7  ^^^^'  ^^  ^^^  ^^^^  ot  June,  1817,  the  cause 
then  an  infant,  was  heard  on  further  directions;  and  under  the  decree 
amountme  to  ^^^  made,  the  costs  were  paid,  and  the  whole  of  the 
4-9ths  of  the  fiind  apportioned  and  distributed.  As  the  Plaintiff  was 
taine'd  and        ^^^  ^^  infant,  his  share  (which,  in  consequence  of  his 

carried  to  his    brother's  death,  became  augmented  so  as  to  amount  to 

separate  ac*  . 

count.    In        four  ninths  of  the  whole  fund)  was  carried  over  to  his  se- 

1825,  a  foreign  p^rji^e  account,  and  an  annual  allowance  for  his  mainte- 
pnnce  claim-      ^  ^ 

ing  to  be  a        nance  and  education  was  directed  to  be  paid  out  of  tb€ 

^'^Z''^^\    dividends, 
intestate,  peti- 
tioned for 

hisdebtagainst       I"  March,  1825,  an  application  was  made  by  petition 

the  sum  re-  qq 

remaining  in 

Court;  and  thePIaintifl^  coming  of  age  soon  afler,  applied  to  have  that  sum  paid  out; 
Held,  That  the  creditor  was  not  precluded  by  the  previous  proceedings,  or  the  Ia{>s9 
of  time,  from  tendering  such  proof  before  the  Master ;  but  that  every  defence 
should  be  allowed  there,  which  would  have  been  competent  upon  a  new  biil;  that 
the  debt,  if  established,  must  be  restricted,  as  against  the  fund  in  Court,  to  that 
proportion  which  the  Plaintiff's  share  bore  to  the  whole  amount  distributed* 
and  therefore,  that  after  reserving  a  sum  equal  to  four-ninths  of  the  clairo- 
the  residue  of  the  fund  ought  to  be  paid  out  to  the  PJaintiff. 
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on  behalf  of  the  ambassador  of  the  EUnperor  of  Russia^  1 8  90. 
pimyii^  he  might  be  at  liberty  to  go  in  before  the  Master, 
and  prove  a  debt  alleged  to  have  been  due  from  the  in- 
testate to  the  Emperor,  and  that  the  £1,000^.  bank  three 
per  cents,  standing  to  the  infant  Plaintiff's  account,  (the 
only  part  of  the  intestate's  estate  then  remaining  in  the 
name  of  the  accountant  general),  might  not  be  sold  until 
the  Master  should  bare  made  his  report :  and  the  Vice* 
Chancellor  made  an  order  accordingly.  A  petition  of 
appeal  was  afterwards  presented  against  that  order,  and 
oo  the  86th  July,  1825,  the  appeal  came  on  to  be  beard 
before  Lord  Eldan  C,  when  the  question  which  it  raised 
was  fully  argued.  Before  any  judgment  was  given,  how* 
ever,  the  Plaintiff  attained  his  majority,  and  he  thereupoUf 
in  November  1826,  presented  another  petition  to  the  Lord 
Chancellor,  praying  that  the  stock  and  money  standing 
to  his  separate  account,  or  such  part  thereof  less  than 
the  whole,  as  his  Lordship  might  think  just,  with  refer-* 
eoce  to  tlie  claim  <xi  behalf  of  the  Bussian  government, 
Bugfat  be  transferred  and  paid  to  him.  Upon  the  latter 
of  these  petitions  his  Lordship  directed,  that  the  sum 
of  SOOOL  slionld  be  paid  to  the  Plaintiff,  there  being 
ftill  a  fund  in  Court,  standing  in  his  name,  which 
was  amply  suflBcient  to  cover  the  amount  of  the  demand* 
But  upon  the  appeal -petition,  although  the  matter  was 
several  times  mentioned  and  discussed,  his  Lordship 
expressed  considerable  doubts,  and  eventually  he  re* 
signed  the  great  seal  without  having  made  any  order  on 
the  subject;  and  it  now  became  necessary  to  have  the 
appeal  reheard.  An  application  by  the  Plaintiff,  that 
the  whole  of  the  fund,  standing  to  his  separate  account 
in  the  cause,  might  be  transferred  and  paid  over  to  him, 
brought  on  at  the  same  time  with  the  appeal. 


The  Solicitor   General^   Mr.  J,  Martin^  and  Mr. «/. 
Parkn-f  for  the  Plaintiff. 

Thii 
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18  SO.  This  claim  is  barred  by  the  statute  of  limitatioDs;  for 

the  six  years  have  run,  at  least  twice  over,  since  the 
debt  was  contracted.    It  does  not  appear  when  the  de- 
mand first  arose ;  probably  long  prior  to  the  intestate's 
death:  but  the  Emperor  has   subsequently  permitted 
nearly  twenty  years  to  elapse  without  taking  legal  steps  to 
assert  his  right,  and  it  was  only  within  these  few  months 
that  documents,  which  it  is  pretended  are  to  substantiate 
the  claim,  were  transmitted  fromMussia  to  his  represent- 
atives here.  He  must  have  known  of  the  intestate's  death, 
for  he  immediately  filled  up  the  vacant  office ;  and  then 
was  the  proper  moment  to  have  the  accounts  of  the 
deceased  consul  investigated,  and  the  defalcation,  if  any, 
ascertained  and  made  good.     There  can  be  no  reason 
why  the  statute  should  not  run  against  a  foreign  {poten- 
tate as  well  as  against  the  king's  subjects,  (a)     His  Im- 
perial Majesty  was  in  England  in  the  summer  of  the 
year  1814*,  the  very  time  when  proceedings  in  the  cause 
were  going  on  before  the  Master;  and  from  the  year 
1807  downwards,  he  has  never  ceased  to  be  represented 
in  this  country  by  agents  who  might,  and  if  it  had  been 
valid,  certainly  would  have  prosecuted  the  claim.     Why 
did  they  lie  by,  till  all  the  papers  and  vouchers  by  which 
the  demand  might  be  rebutted  or  shown  to  be  satisfied 
were  likely  to  be  lost  or  destroyed  ?     They  could  have 
no  difficulties  with  respect  to  evidence ;  for  they  might 
easily  have  compelled  the  attendance  of  witnesses  from 
Russia^  and  have  commanded  every  facility  for  establish- 
ing their  right ;  an  advantage  which  the  Plaintiff*  could 
not  expect. 

Independently  of  the  statute,  it  is  far  too  late  for  the 

petitioner 

(a)  See  a  Atk,  612.  A  fo  statute  of  limitations.  Sirkhorgi 
feigner  who  resides  always  be^  v.  Grceme,  8  BL  725.  S,  C,  5* 
fond  sea,  is  not  bound  by  the      WUs.  H9. 
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petitioner  to  bring  forward  so  stale  a  claim  after  the        1830. 
suit  has  been  wound  up,  and  the  property  completely     ^'^y^^'^ 
and  finally  distributed  uuder  the  decree.     The  adver-  «. 

dsements  inserted  in  the  London  Gazette,  and  other  Somkevilh, 
papers,  to  which  he  has  paid  no  attention,  have  con- 
doded  him ;  for  the  fund  having  once  got  Aomef  as  it 
did  by  being  placed  to  the  PlaintifT's  separate  account, 
the  Court  will  not  now  interpose  to  recall  it.  A  case 
of  this  kind  haS|  occurred  :  —  An  estate  was  sold  under 
the  order  of  the  Court,  and  the  purchase  money,  when 
paid  in,  was  carried  to  the  account  of  the  cause :  some- 
time afterwards,  but  before  the  money  was  distributed^ 
the  purchaser  was  threatened  with  eviction,  and  he 
thereupon  applied  to  prevent  the  price,  which  was  still 
standing  in  the  name  of  the  accountant  general,  from 
being  paid  out  The  Court  however  said  **  No :  as  far 
as  yon  are  concerned  the  transaction  is  final,  and  you 
must  therefore  take  what  rights  and  remedies  you  can 
obtain  under  your  conveyance."  (a)  In  like  manner 
here,  the  suit,  for  all  the  general  purposes  of  administra- 
tion, was  at  an  end ;  and  the  appropriation,  made  accord- 
ing to  the  usual  practice,  was  merely  with  a  view  to  protect 
and  secure  the  infant's  interests.  Nor  can  the  petitioner 
be  allowed  to  convert  a  proceeding,  originating  in  the  ac- 
cident of  the  Plaintifi*  being  then  under  age,  and  intended 
lor  his  benefit,  into  an  instrument  of  attack  and  oppression. 

This  claim  would  never  have  been  heard  of  had  the 
share  of  the  Plaintiff,  like  that  of  the  widow,  once  found 
its  way  into  the  owner's  hands.  The  administratrix,  on 
receiving  her  distributive  share,  had  her  costs  paid  out 
of  the  fund,  and  then  virtually  ceased  to  be  a  party. 
For  aught  we  know,  she  may  have  already  settled  the 
demand  and  got  a  release,  although  we  have  no  means 
of  ascertaining  the  fact,  or  of  making  it  available  on  an 

inquiry 

(a)  Thomas  v.  PoivcU,  2  Cox,  394. 


54e 
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GUEIQ 


inquiry  before  the  Master.  If,  on  the  other  IhnmI,  the 
debt  still  subsists,  she,  as  representing  the  debtor,  is  the 
proper  person  against  whom  to  proceed ;  and  if,  as  iias 
been  intimated,  no  action  could  be  saccessfuUy  main* 
tained  against  her,  equity  will  not  interfere  to  give  a 
relief  beyond  the  law,  or  to  put  the  Plaintiff  in  a  worse 
situation  t^n  the  party  who  is  legally  responsible. 
EsHparte  Dewdney.  {a)  At  all  events  such  relief  could 
only  be  had  upon  a  new  bill  filed  against  the  adminis- 
tratrix, to  which,  perhaps,  the  present  Plaintiff  might 
also  be  a  Defendant  for  the  purpose  of  contribution : 
but  it  would  be  unjust  to  leave  him  to  sustain  single- 
handed  a  harassing  contest  in  the  Master's  office,  where 
lie  would  be  exposed  to  great  difficulties  as  to  evidence, 
and  would  lose  the  opportunity  of  stopping  the  demand 
in  limine^  by  putting  his  defence  in  the  shape  of  a  de- 
nmrrer  or  a  plea. 


On  the  most  un&vourable  view,  the  Plaintiff  never 
could  be  charged  beyond  that  proportion  of  the  claim 
whidi  his  share  bears  to  the  whole  residuary  fund ;  that 
is,  four  ninths.  Gillespie  v.  Alexander,  (b)  That  case 
may,  probably,  be  cited  in  support  of  the  petitioner ;  but 
its  circumstances  were  totally  different.  Before  any  ap- 
portionment had  been  made,  the  creditor  obtained  leave 
to  prove  his  debt,  so  that  the  legatees  had  full  notice : 
a  report  was  made  in  favour  of  the  cinim;  and  as  there 
remained  outstanding  assets  to  be  collected,  the  account- 
ing parties  must  have  continued  before  the  Court,  and 
there  was  still  a  subsisting  and  effective  suit.  Here,  how- 
ever, the  Plaintiff's  share  was  appropriated  eight  years 
before  any  claim  was  suggested.  Of  the  justice  of  that 
claim  there  is  no  proof  beyond  the  loose  affidavit  of  the 
present  Consul  speaking  to  his  belief;  and  the  adminis- 

tratrixy 

(a)  15  Feff.479.  [b)  SjSum.ISO. 
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tmtrix,  upon  whom  the  burthen  ought  to  fall,  has  passed        1830. 

her  accounts,  and  received  all  she  can  ever  be  entitled  to.     *  C"  -  '- '' 

Greio 

V, 

Mr.  Homej  and  Mr.  Collinson^  for  the  petitioner.  Swcbbvui*; 

This  question  is  decided  by  Gillespie  v.  Alexander^ 
which  was  much  considered,  and  is  in  conformity  with 
the  opinion  thrown  out  by  Lord  Eldonj  after  hearing  the 
aigumeut  on  the  present  appeal.     It  is  impossible  to 
discover  any  substantial  difference  between  the  two  cases. 
The  Plaintiff's  residuary  share,  like  that  of  a  common 
kgfttee^  was  taken,  subject  to  debts,  and  so  long  as  it 
reoiaiiis  io  the  custody  of  the  Court  that  liability  con- 
tinoes.     It  is  vain  to  contend  that  the  advertisements  in 
the  Gasieiie  and  the  London  newspapers,  or  a  decree  on 
fiuther  directions  made  in  an  amicable  suit,  can  conclude 
the  daim  of  a  bond  Jlde  creditor ;  Lashley  v.  Hogg  (a), 
Aitgell  ▼•  Haddon :  {b)  —  far  more  of  one  who  was  out 
of  the  jurisdiction.     The  petitioner  ought,  therefore,  to 
be  at  liberty  to  go  in  and  prove  for  the  full  amount  of 
his  debt,  leaving  the  question  as  to  whether  it  shall  be 
wholly  borne  by  the  fund  in  Court,  or  rateably  only,  to 
be  determined  afterwards.     If  the  latter  is  the  proper 
mode,  as  the  judgment  in  Gillespie  v.  Alexander^  seems 
to  indicate,  there  is  an  end  of  all  difficulty  about  contri- 
bution ;  for  the  money,  paid  over  to  the  infant's  separate 
account,  is  bound  in  equity  to  bear  its  proportion  of  the 
debt,  whatever  may  become  of  the  share  already  received 
by  the  administratrix.     Nor  can  it  be  accounted  any 
hardship  to  the  Plaintiff,  that  a  proceeding,  of  which  he 
has  had  the  benefit,  should  be  also  made  an  instrument 
for  enabling  him  to  discharge  his  jpst  obligations.     It  is 
premature  to  argue  the  points  that  have  been  raised  upon 

the 

(a)  11  Ves.  602.  Eldoti  says  in  3  Rust,  156,,  and 

{b)  1  Madd.  589.     See  also      19  Ves.  539. 
I  S,^L.  SiS. ;   and  what  Lord 
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GaRia 

V, 

SoMsayiLLi, 


the  statute  or  the  laches.  They  will  come  to  be  dis* 
cussed  regularly  in  a  later  stage,  either  on  the  inquiry 
before  the  Master,  or  on  exceptions  to  his  report. 
Every  defence  which  the  Plaintiff  could  have  made  at 
law,  or  upon  a  new  suit,  will  be  then  open,  and  in  a 
more  summary  and  less  expensive  way.  Of  course,  if 
the  debt  be  barred  by  the  statute  or  by  laches,  or  if  it 
be  not  established  by  satisfactory  evidence,  the  Master 
will  disallow  the  claim.  All  that  we  ask  now  is  an  op- 
portunity of  tendering  our  proof.  It  has  never  been 
supposed  that  the  statute  of  limitations  could  run  against 
a  foreign  prince,  more  especially  against  one,  who,  being 
an  alien  enemy  till  the  year  1812,  was  unable  till  then 
to  prosecute  his  claims  in  a  British  Court.  The  whole 
of  the  intestate's  property  was  not  administered  in  the 
suit,  a  considerable  portion  having  been  retained  by 
the  administratrix,  in  her  own  hands,  on  account  of  her 
share.  Her  answer  shows  that  the  fund  was  not  dear; 
for  it  speaks  of  claims  made  by  the  Bussian  Govern- 
ment as  being  then  unsettled,  and  the  affidavits  prove 
repeated  applications  to  her  upon  the  subject. 


The  Solicitor  General^  in  reply. 


The  Lord  Chancellor. 

From  the  report  of  what  took  place  when  this  case 
came  before  Lord  Eldon,  his  Lordship  seems  to  have 
considered  that  he  had  disposed  of  one  of  the  questions 
here  discussed,  namely,  whether  the  fund  in  Court 
should  be  liable,  as  the  order  of  the  Vice-Chancellor  had 
made  it,  to  the  full  amount  of  the  claim  brought  forward 
by  the  Emperor  of  Russia^  or  to  a  proportionate  part 
only.  I  think  his  Lordship's  opinion  upon  that  point 
corresponds  with  the  principle  of  his  subsequent  decision 
in  Gillespie  v.  Alexander^  and  I  am  certainly  disposed 
to  agree  with  him  in  that  opinion.  The  question,  how- 
ever. 
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ever,  stood  over  for  consideration  as  to  the  other  point, 
and  it  would  rather  seem  that  Lord  Eldon  then  intended 
that  the  creditor  should  be  allowed  to  come  in  and  prove, 
though  It  is  not  very  distinctly  stated  in  what  way,  or 
upon  what  terms,  that  was  to  be  done ;  and  the  matter 
again  stood  over  for  arrangement  and  further  discussion. 
Since  that  time  the  parties  are  placed  in  a  new  position, 
inasmuch  as,  in  the  interval,  the  infant  Plaintiff  has 
come  of  age.  It  does  not  appear  what  effect  Lord  Eldon 
diought  that  circumstance  would  have  on  the  rights  of 
the  parties.    I  shall,  therefore,  take  time  to  consider  it 


1830. 


Greig 

V. 
SOMERTILLB. 


The  Lord  Chancellor. 

The  intestate  in  this  case  died  as  far  back  as  the  year 
1807,  and  the  persons  now  claiming  against  his  estate, 
00  behalf  of  the  Emperor  of  Russia,  are  public  officers, 
and  he  was  himself  a  public  officer  of  the  Russian  6o- 
Temment ;  and  they,  therefore,  must  have  known  of  his 
death  immediately  after  it  took  place,  and  of  the  claims 
which  that  Government  had  against  him.  In  1817,  a 
final  decree  was  pronounced,  and  under  that  decree  the 
administratrix  took  out  her  share  oF  the  estate ;  and  the 
remainder  oFthe  fund  in  Court,  amounting  to  four  ninths 
of  the  whole,  was  carried  over  to  the  account  oF  the 
Plaintiff,  Mr.  W.  Greig,  who  was  then  an  infant  Under 
these  circumstances,  it  would,  in  my  opinion,  be  unrea- 
sonable and  unjust,  that  the  share  now  remaining  in 
Court  should  be  charged  with  the  whole  debt ;  and  not, 
as  was  the  opinion  repeatedly  expressed  by  Lord  Eldon, 
and  in  which  I  Fully  agree,  to  the  extent  oF  four  ninths 
only.  To  that  extent,  therefore,  I  think  it  proper  that 
the  agents  of  the  Emperor  of  Russia  should  be  at  liberty 
to  go  before  the  Master  to  prove  such  debt,  as  they  may 
be  able  to  prove,  as  a  debt  due  from  the  intestate,  sub- 

A  a  ject, 


March  15. 


8^  CASES  IN  CHANCERY. 

185(X  jecty  however^  to  such  defence  as  the  piuly  might  have 
^vailed  himself  o^  in  case  a  bill  had  been  filed  against 
him*  Mr.  Greigj  I  think,  should  be  at  liberty  to  take 
out  the  whole  of  the  fund,  with  the  exception  of  a  sum 
egiial  to  Ibor  ninths  of  the  amount  of  the  present  clainu 


The  decree  directed  that  the  Ambassador  of  the  Enu* 
peror  of  Mussia  should  be  at  liberty,  on  bdalf  of  the 
Emperor,  to  go  befiMPe  tlie  Master  and  prove  such  debt 
due  fiKNBoi  the  intestate  to  His  Imperial  Majesty  as  he 
might  be  able;  and  that  the  personal  representative  of 
the  intestate,  upon  such  proof,  should  have  the  benefit 
of  any  defence  which  he  could  have  made,  if  His  Imperial 
Majesty  had  filed  a  bill  for  the  purpose  of  obtaining 
payment  of  the  said  debt,  out  of  the  assets  of  the  said 
intestate*  And  that  so  much  of  the  stock  stmding  in 
the  name  of  the  Aecountant-General  upon  the  account 
of  the  Ptaintiff  fV.  Greig  as  would  be  equal  to  foui^ 
ninths  of  the  debt  claimed  should  not  be  paid  or  trans- 
ferred till  the  Master  had  made  his  report,  &c. 

Seg.  Lib.  1829.  A.foL  1651. 
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SHEWEN  V.  VANDERHORST.*  issi. 

Kov,  82.  26. 

'TVIIS  was  a  suit  instituted  by  a  residuary  legatee,  for  Under  the 

the  poqxise  of  having  the  real  and  personal  estates  CTeeTn  an  ad- 
ofa  testator  administered,  and  the  trasts  of  the  will  car-  ministration 
Tied  into  execution.     Under  the  usnal  decree,  directing,  applied  to 

amonir  other  thinin,  an  account  to  be  taken  of  the  debts,  P^^Tf  ^  ^^ 
oo  J  ^  7  which  was 

a  creditor,  of  the  name  of  Palmer^  went  in  to  prove  a  barred  by 
debt,  against  which  it  was  admitted  that  the  statutory  ^tt!^!^' 
period  bad  run,  before  the  testator's  death.  The  executor  cutorsrefus- 
i&A.  not  object  to  the  proof  in  the  Master's  office;  but  the  f^^  ^ 
objection  that  it  was  barred  by  the  statute  of  limitations  PIainti£^  a  re- 
taken and  insisted  upon  by  the  Plaintiff,  and  the  gatee,  insisted 


Master  accordingly  disallowed  the  claim.    The  Master's  <?*  setting  up 

°  •'  ,  the  objection 

0|MnkNi  having  been  afterwards  confirmed  by  the  judg-  of  the  statute : 
ment  of  the  Master  of  the  Rolls,  the  creditor  now  .^  !L®}^' ^i!?! 

ic  was  couipo" 

appealed  to  the  Lord  Chancellor.  tent  for  the    ^ 

Piainti£^  or 
any  other 

Mr.  Pepysj  and  Mr.  Wakefield^  for  Mr.  Palmer.  party  interest- 

ed in  the  fund, 
to  take  ad- 

The   act   of  Parliament  (a),  which   takes   away  the  vantage  of  the 

,  ,  statute  before 

remedy  from  a  creditor  who  suffers  six  years  to  elapse  the  Master, 

without  enforcing  his  demand,  but  does  not  destroy  the  "^^Th^^^^g^i 
obligation,  places  the  original  debtor  and  his  legal  re-  of  theexecu- 
presaitative  on  precisely  the  same  footing.    The  privilege    ^whether  the 
thereby  conferred  is  purely  personal  to  them.    According  Master  is  him- 
to  their  discretion  they  may,  or  they  may  not,  think  ^ake  the  ob- 
proper  to  avail  themselves  of  the  statute ;  but  if  they  are  J®^**^'*^" 

willmg 

(a)  SI  Jac.l.  c.  16. 


*  This  case  is  inserted  here  on  account  of  its  connection  with 
tome  of  the  topics  discussed  in  Grcig  v.  Somermlle. 
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willing  to  forego  it,  it  is  not  competent  for  any  other  in- 
dividual, least  of  all  for  a  residuary  legatee,  who  is  a  mere 
volunteer,  to  insist  upon  the  objection  for  his  own  bene- 
fit, and  to  the  prejudice 'of  an  honest  creditor.  It  is  a 
settled  rule,  and  it  has  been  so  laid  down  by  Lord  Hard- 
vdckej  that  **  no  executor  is  compellable,  either  at  law  or 
in  equity,  to  take  advantage  of  the  statute  of  limitations 
against  a  claim  otherwise  well  founded : "  Norton  v. 
Frecker.  (a)  In  Castleton  v.  Fanskaw  (5),  it  was  held  by 
Lord  SomerSi  that  where  creditors,  whose  debts  were 
barred  by  lapse  of  time,  were  seeking  to  recover  them 
by  action,  this  Court  would  not,  in  favour  of  a  residuary 
legatee,  compel  the  executor  to  plead  the  statute  at  law. 
That  case,  so  far  as  its  circumstances  can  be  collected 
from  the  report,  appears  to  have  been  closely  analogous 
to  the  present,  and  its  authority  has  never  been  dis- 
puted, {c)  The  power  of  defeating  an  obligation  morally 
binding  on  the  conscience,  by  relying  on  the  statute  of 
limitations,  has  always  been  regarded  by  the  Court 
with  extreme  suspicion  and  jealousy.  The  privilege  has 
never  hitherto  been  extended  to  any  but  the  personal 
representatives  of  the  debtor,  and  even  as  to  them  it 

has 


(a)  1  Atk.  526. 

(b)  1  Eq,  Ab.  505.  See  also 
what  Sir  S.  RomiUy  says  or- 
guendo,  15  Ves,  469. 

(c)  From  the  report  of  the  case 
in  Pr.  Ch,  99.  which  was  not  re- 
referred  to,  but  where  the  cir- 
cumstances are  more  fully  and 
distinctly  stated,  Cattleton  v. 
Fttfuhaw  appears  to  have  been 
a  suit  by  the  residuary  lega- 
tee to  administer  a  testator's 
estate.  The  Plaintiff  there  was 
desirous  that  the  statute  should 
be  set  up  against  certain  cre- 
ditors, who  had  gone  before  the 
Master  to  prove   their  debts; 


but  the  executors  not  choosing 
to  take  advantage  of  that  de- 
fence, the  Lord  Chancdior  re- 
fused to  listen  to  the  oljectioDy 
coming  from  the  residuary  le- 
gatee, and  directed  the  debts  to 
be  paid:  and  he  rejected  an 
application  that  the  creditois 
should  be  ordered  to  bring  ac- 
tions to  recover  their  demands 
at  law,  and  that  the  Plaintiff 
should  have  liberty  to  stand  in 
the  place  of  the  executors,  as 
the  Defendant  in  those  actions, 
and  to  plead  the  statute  of 
limitations. 
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has  been  confined  within  the  narrowest  limits ;  for  if  a 
suit  had  been  brought  for  the  recovery  of  this  particular 
debt,  and  the  executors  had  from  any  cause  neglected 
to  avail  themselves  of  the  objection,  by  way  of  demurrer 
or  plea,  or  by  expressly  stating  it  in  their  answer,  it  is 
admitted  that  they  could  not  afterwards  have  recourse  to 
that  species  of  defence.  If  the  objection  be  not  raised 
distinctly  on  the  record,  it  is  too  late  to  urge  it  at  the 
hearing.  Upon  principle,  what  difference  should  it 
make  that  here  payment  is  sought  not  by  a  separate  bill, 
(which,  if  that  is  to  be  the  rule  in  future,  will  encourage 
a  multiplicity  of  suits,  and  load  the  estate  with  great 
additional  expense,)  but  under  the  common  decree  in  an 
administration  suit,  directing  an  account  of  the  debts  ? 
When  creditors,  taking  the  benefit  of  such  a  decree 
carry  their  claims  into  the  Master's  office,  the  personal 
representative  is  there  permitted  to  exercise  the  same 
privil^^  of  setting  up  the  statute  in  bar  of  their  de- 
mands, as  he  might  have  done  against  an  action  or  a  bill : 
bat  if  he  sees  fit  to  waive  his  right,  neither  the  Master, 
nor  any  other  party,  is  entided  to  make  the  objection. 


1831. 


Suppose  this  had  been  a  creditor's  suit,  and  the  usual 
decree  had  been  pronounced,  could  any  reasonable 
ground  be  assigned  for  the  distinction  which  hb  Honor's 
dedsion  necessarily  introduces,  between  the  situation  of 
the  Plaintiff  on  the  record,  and  all  the  other  creditors  who 
may  go  in  and  prove  ?  The  language  of  Lord  Eldon^  in 
at^parU  Dewdney  (a),  is  quite  consistent  with  the  notion 
that  the  privilege  is  strictly  confined  to  the  executor : 
ibr  when  his  Lordship  there  says,  that,  in  a  creditor's 
suit,  the  constant  course  in  the  Master's  office  is  to  take 
the  objection  against  other  creditors,  he  means  no  more 
than  this,  that  though  the  executors  have  a  discretion^ 
as  to  pleading  the  statute  against  the  creditor  by  whom 

the 

(a)  15  Vu.  49S. 
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1831.  the  bill  is  filed,  they  do  not,  by  wamng  it,  as  against 
him,  predude  themselves  from  raising  the  objectioa 
against  othar  creditors  going  in  before  the  Master :  but 
fais  Lordship  never  cxrald  have  intended,  in  opposition  to 
the  authorities  referred  to,  to  have  disputed  or  limited 
the  privilege  of  the  personal  representative. 

2^e  Solicitor  General,  and  Mr.  Piggott,  for  the  De- 
fendants the  executors,  stated,  that  as  tbe  executors 
were  convinced  that  the  demand  in  question^  though 
barred  by  Upse  of  time,  had  not  been  paid,  and  was 
therefore  a  just  debt,  they  had  only  acted  as  thqr  knew 
their  testator  would  have  done,  and  as  they  conceived 
they  had  a  legal  right  to  do^  in  declining  to  avail  them- 
selves of  the  dishonest  defence  which  the  statute  might 
have  affi>rded. 


Sir  Edward  Sugdetif  and  Mr.  Barber^  for  the 


His  case  shows  the  wbdom  of  the  Court  in  restrict- 
ing the  discretionary  power  of  the  personal  representative 
within  narrow  bounds.  That  power  would  otherwise  be 
liable  to  great  abuse ;  for  if  (as  for  aught  that  appears 
tnay  be  the  fact  here)  the  executors  be  disposed  to  collude 
with  creditors  like  Mr.  Palmer^  the  consequences  might 
be  highly  injurious  to  those  who  have  still  valid  and  re- 
coverable demands,  as  well  as  to  all  other  parties  who 
may  happen  to  have  an  interest  in  the  fund.  The  mo- 
ment, therefore,  that  a  decree  is  made  in  a  creditor's  suit 
(and  the  rule  must  be  the  same  in  a  suit  by  l^atees), 
the  discretion  of  the  executor  ceases,  and  he  becomes 
utterly  powerless ;  no  action  is  permitted  to  be  brought 
against  him ;  the  Court  immediately  steps  into  his  place, 
and  itself  exercises  his  functions  for  the  benefit  of  all 
parties  concerned :  it  becomes  competent  for  any  party, 
vrithout  his  sanction  or  concurrence,  to  take  the  objec- 
tion 
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tioD  in  the  Masters  office;  and  even  if  no  one  should  be  ISSl. 
there  dbposed  to  interfere,  still  it  is  the  duty  of  the 
Master,  acting  in  behalf  of  those  who  may  not  be  pre^ 
sent  at  Mt  to  protect  themselves,  to  insist  upon  the  bar 
whieh  the  statute  has  created  against  stale  demands. 
The  oflScer  of  the  Court  knows  no  partialities  or  pfefer- 
eoces,  nor  will  he  listen  to  those  of  the  executor :  he 
does  not  wait  to  be  told,  whether  the  executor  is,  or  is  not, 
wilKng  that  a  debt  should  be  paid ;  but  he  simply  in^ 
qofanes  whether  it  be  a  valid  and  subsisting  claim ;  and 
onless  he  is  satisfied  that  it  is  so,  he  disallows  it  It  ap- 
pears from  another  report  (a)  of  the  case  referred  to  in 
Bqmfy  Cases  Akridged  that  the  creditors  there  had  oom- 
promiaed  their  cliums  with  the  executorS)  oa  a  represeiit- 
atiofi  that  the  assets  were  deficient^  and  when  assets  WMe 
afterwards  recovered^  the  main  question  being  whether 
dib  compromise  shoold  stand,  the  Court  declined  to  inter- 
fcre.  The  whole  seems  to  have  been  matter  of  arrange 
ment.  The  case,  besides,  is  stated  so  vaguely)  that  little 
xeliance  can  be  placed  upon  its  accuracy,  and  it  has  never 
been  recognized  since.  In  MalAy  v.  Russell  {b)  the 
present  Master  of  the  Rolls,  although  he  felt  himself 
bound  by  the  authorities,  expressed  a  strong  opinion 
against  the  right  of  an  executor  to  favour  some  creditors 
in  preference  to  others,  after  a  creditor's  bill  had  been 
filed  for  an  account,  but  before  a  decree  had  been  ob- 
tained. His  Honor  never  imagined  that  after  a  decree 
sodi  a  right  could  be  seriously  asserted. 

The  principle  on  which  the  right  to  resort  to  this 
defence  is  upheld  in  courts  of  equity  is  clearly  stated  by 
Sir  T.  Plumerj  towards  the  close  of  his  judgment  in 
Burke  v.  Jones  (c),  and  it  rests,  not  on  favour  to  the 
executors,  but  on  the  presumed  intention  of  the  testator; 

as 

(a)  fl  Eq.  Ab.  254.  pi.  1.     lb.  259.  pi.  1.  (&)  9  5.  4*  S.  flfl7. 

(c)  2  F.4rB.  290. 
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as  to  which,  after  a  decree,  it  is  for  the  Court  and  not 
for  the  personal  representative  to  judge.  Indeed,  the 
effect  of  a  decree  for  an  account  is  to  convert  all  the 
parties  into  quasi^actors.  Here  a  residuary  legatee  takes 
the  objection ;  but  it  is  clear  from  Lord  Eldon*s  language 
in  ex'parie  Detodney^  that  his  Lordship  considered  it  to 
be  the  duty  of  the  Master,  without  reference  to  the 
parties,  to  set  up  the  bar  of  the  statute,  just  as  the  com- 
missioners are  in  the  habit  of  doing  every  day  in  bank- 
ruptcy, without  consulting  the  wishes  of  the  bankrupt  or 
the  other  creditors. 


The  LoBD  Chancellor  {a)  said,  he  entertained  little 
or  no  doubt :  he  was  of  opinion  that  the  observations  of 
Lord  Eldotif  as  well  as  the  analogy  of  the  rule  in  bank- 
ruptcy, bore  strongly  upon  the  subject  under  discussion ; 
but  as  he  had  been  pressed  to  look  into  the  cases  referred 
to^  and  the  point  was  also  in  some  measure  new,  he 
should  take  a  few  days  to  consider  it. 


Nov.  S6.  The  Lord  Chancellor. 

The  farther  consideration  1  have  given  to  the  subject 
has  not  been  afieoted  by  the  authority  of  the  case  of 
Castleton  v.  Fanshaw^  in  1  Equity  Cases  Abridged^  which 
was  so  strongly  relied  upon  by  the  counsel  for  the  creditor. 
That  case  goes  only  to  thb  extent,  that  where  an  exe- 
cutor is  sued  at  law,  a  court  of  equity  will  not  compel  him 
to  plead  the  statute,  a  proposition  which,  in  fact,  amounts 
to  no  more  than  this,  that  the  Court  will  not  call  upon  him, 
in  administering  the  estate  here,  to  set  up  the  statute  as  a 
bar  to  any  demands  that  may  be  made  against  the  assets. 
But  the  question  here  is.  Whether,  when  a  decree  has 
been  pronounced,  taking  possession  of  the  estate,  and 

vesting 

(a)  Lord  £r<mgkmH. 
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Testing  it  in  the  Court  for  the  purpose  of  distribution,  a 
decree  by  which  the  accounts  are  directed  to  be  taken, 
and  the  assets  are  to  be  administered  in  the  Master's 
office,  and  after  which  the  common  law  must  be  alto- 
gether silent ;  whether  —  under  these  circumstances,  if 
the  objection  that  the  statute  has  barred  the  remedy 
be  raised  against  a  debt,  and  in  whatsoever  way  or  by 
whomsoever,  being  parties  in  the  suit,  be  they  creditors 
or  executors,  or  even  volunteers,  the  objection  be  raised, 
—  it  must  not  be  considered  fatal  ?  And  without  at  pre- 
sent saying  how  far  the  Master  is  himself  entitled  to  set 
up  the  objection,  I  can  see  no  reason,  certainly,  why  it 
may  not  be  competently  taken  by  a  creditor  or  a  volun- 
teer, as  well  as  by  the  personal  representative.  The 
order  of  the  Master  of  the  Rolls  must,  therefore,  be 
a£Brmed« 


1831. 
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^^  ^^'  POWELL  V.  WOOD. 

Order  made     1\/T^'  PARKER,  for  the  Plaintiff,  moved,  on  noticei 

?*"  ^^^  fl!?i^  that  an  issue  which  the  Master  of  the  Rolls  had,  in 

is8ue  might  be  ^  ^  ' 

taken  pro  con-  the  year  1827,  directed  to  be  tried  in  Middlesex^  and 
"Plidntiffln  the  ^°  which  the  Defendant  in  equity  was  to  be  the  Plaintifi^ 
issue  having  should  be  taken  pro  confesso^  on  an  affidavit  of  the  £icts, 
n^de  defwilt   —  that  the  Plaintiff  in  the  interval  had  repeatedly  made 

default,  and  had  declined  going  to  trial,  and  also   an 
affidavit  of  service  of  the  notice  of  motion. 

No  counsel  appeared  to  oppose  the  application. 

The  Lord  Chancellor,  after  consulting  with  the 
Registrar  (Mr.  Bedwell),  granted  the  order  nisu  (a) 

(a)  See  on  this  point  Wilson      ib.  25S.  IJ.  ^  W.  2£6.  S  FowL 
V.  Ginger^  2  Dick,  521.  Gardiner      Rx.  P.  197. 
T.  Bowe^  4  Madd,  236.     Anon, 


March  II.  ^^  ^^  FITCH. 

An  abatement  lY/T^'  ROUPELLy  on  behalf  of  the  committee  of  a 
^" Mb "^ h^  lunatic's  estate,  applied  for  permission  to  make  a 

tenant  of  a  reduction  of  15  percent,  on  the  rent,  which,  to  the 
SllSd^X''  amount  of  400/.  a-year,  was  paid  by  a  tenant  of  the 
out  a  refer-  estate.  The  application  was  supported  by  a  strong  affi- 
the  circum-      davit  of  the  committee,  in  which  he  stated  that  in  his 

stances,  on  the  ludnrment  the  abatement  was  reasonable  and  necessary ; 
appucation  of  •'     *^  n  j 

the  com-  that  similar  abatements  had  been  very  generally  made  to 

mittee.  ^^^ 
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the  fanners  in  that  part  of  the  country ;  and  that  this 
particular  tenant  had,  from  the  pressure  of  the  times, 
got  into  arrear,  but  was  highly  respectable.  Mr.  Bou-^ 
fell  submitted,  that  as  the  evidence  now  before  the 
Court  was  exactly  the  same  as  would  be  tendered  in  the 
Maatei^f  office,  and  the  whole  sum  to  be  abated  was 
only  SOLi  the  order  should  be  made  at  once,  without 
the  eiqienoe  of  a  reference  to  the  Master. 


The  Lord  Chancellor  made  the  order  without  a 
u{a) 


(a)  Where  the  object  u  to  ob- 
taio  the  authority  of  the  Court 
{on  an  abatement  of  the  rent  paid 
}rf  tenants  npon  the  estate  of  a 
lunatic.  Lord  Brougham  C,  fol- 
lowing the  rule  laid  down  by  Lord 
Eldom  {ex'parU  Town,  I  T.  ^ 


JL 1 .)  uniformly  requiret  that  the 
petition  shall  be  presented  by  the 
committee ;  and  on  several  occa- 
sions his  Lordship  has  dismissed 
such  applications,  on  the  ground 
that  they  did  not  come  from  the 
committee  but  the  tenant. 


In  re  THOMPSON. 


March  II. 


"EjpR.  PARKER  applied  for  an  order  on  the  peti- 
-*"^-"-  tioner,  who  was  committee  of  the  person  and 
estate  of  a  lunatic,  to  deposit  the  lunatic's  will,  which 
had  come  into  his  hands  many  years  ago,  in  the  custody 
of  the  Master  to  whom  the  matter  was  referred,  or  with 
such  other  person  as  the  Court  should  think  proper;  on 
an  affidavit  of  the  facts  that  the  will  was  in  the  same 
state  in  which  the  petitioner  received  it,  &c.  The  same 
thing,  it  was  stated,  had  been  done  in  CresswelFs  lunacy. 
The  next  of  kin  were  served,  and  consented. 

TTtehonD  Chancellor  thought  it  was  the  proper 
course,  and  made  the  order  accordingly. 


Will  of  a  tes- 
tator subse- 
quently found 
a  lunatic,  di- 
rected to  be 
deposited  in 
the  custody  of 
the  Master. 
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March  17.  In  re  AVERY- 

Order  made        A    PETITION   entided  «  In  the  matter  of  M.  A.^ 
of  stock  under  ^  person  of  unsound  mind,  and  in  the  matter  of  an 

the  56  G.  5.      Act,"  &c.  (56  G.  S.  c.  60.)  was  presented  by  the  com- 
c.  6a  without       .  -    1        .  .       ,  ^     t>        ^  , 

a  reference.  mittee  of  a  lunatic,  stating  that  6300/.  of  stock  was  stand- 
ing in  the  name  of  the  lunatic ;  that  as  no  dividends  had 
been  claimed  on  that  sum  for  twen^-seven  years,  the 
stock  had  been  carried  over  to  a  separate  account,  under 
the  provisions  of  the  act  of  Parliament,  and  that  the 
Bank,  on  being  applied  to,  refused  to  make  the  transfer 
required  by  the  committee,  without  the  sanction  of  the 
Court- 
Mr.  Phillimorej  who  supported  the  application,  asked 
that  the  transfer  might  now  be  directed  without  a  refer- 
ence, urging  that  the  affidavits  clearly  established  the 
identity  of  the  lunatic  with  the  person  whose  name 
appeared  in  the  bank  books;  and  Mr.  Wray^  for  the 
next  of  kin,  consented. 

The  Lord  Chancellor  at  first  entertained  doubts ; 
but  afterwards,  on  referring  to  ex^parte  NichoU  (a),  he 
made  the  order  without  a  reference. 

'  (a)  1  Tunu^RuMt.  119. 
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LEAKE  V.  NALDER.  jl^^  ,,^ 

A  N  order  was  made  that  the  Defendant  should  pay  a  An  order  was 
^^  sum  of  money  within  a  limited  period,  or  that,  in  Defendwit  ^ 

defiiult.  he  should  stand  committed.     In  consequence  of  should  pay  a 

sum  of  money 
his  keeping  himself  out  of  the  way,  however,  it  became  by  a  certain 

impossible  to  serve  him  with  the  order  before  the  time  ^l*  9f»  ^^ 

specified  had  expired ;  and  a  second  order  was  therefore  should  stand 

obtained  by  the  Plaintiff,  as  of  course,  to  enlarge  the  2i|^  p'l^ntjfi* 

time  aUowed  for  payment  of  the  money,  and  that  service  having  been 

of  the  order  on  the  Defendant's  clerk-in-court  might  be  that  order  in 

deemed  irood  service.  tim^obtaincN^ 

°  as  of  course,  a 

second  order 

A  motion  having  been  subsequently  made,  that  an  rimcS?*S* 
attachment  might  issue  for  a  contempt  in  not  complying  for  the  pay- 
with  this  second  order,  the  Lord  Chancellor,  after  con-  make  wvice 

sultinir  with  the  Registrar,   expressed  a  clear  opinion  ofitonthe 
.f         ,  .,  .  ji..  Defendant's 

that  the  order  was  irregular,  on  the  ground  that  it  was  clerk-in-court 

obtained  without  notice ;  and  he  accordingly  directed  it  S2J*^  senrice  2 

to  be  discharged.  order  was  irre- 

gular: it  ought 
to  have  be^ 
Mr.  Spence^  for  the  Plaintiff.  made  on 

notice. 
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Marck2o.  BRADSHAW  V.  BRADSHAW. 

Where  a  wit-  /^N  the  execution  of  a  cominission  for  the  examination 
withfuu^crui  ^^  witnesses  in  the  country,  a  solicitor  of  the  name 

to  produce       of  Higgin  was  served  with  a  subpoena  (luces  tecum,  and 

deeds  on  the  , 

execution  of    &lso  with  a  summons  from  the  commissioners,  requiring 

acommission.  i^j^  ^^  appear  before  them  on  a  stated  day,  and  to  pro- 
it  is  not  neces-  ^'^  •'*  ^ 
sary  that  there  duce  a  certain  deed  which  it  was  necessary  to  prove  in 

^niittra  Inter-  ^^  cause,  and  which,  there  was  good  reason  for  beUev- 
rogatoiy  as  to  ing,  was  in  his  custody.  Higgin  accordingly  attended  at 
having  them  ^^^  proper  place  and  time,  and  answered  all  the  written 
in  his  poss^  interrogatories ;  but  on  being  verbally  asked  by  the  Plain- 
he  then  takes  tiff's  solicitor,  whether  he  had  the  deed  in  question,  he 
u^>on  himself  refused  to  give  any  answer,  and  declined  to  produce  it; 
duction,  he  and  it  consequently  became  impossible  to  take  the  depo- 
pe^  of  costs^  sition  of  an  attesting  witness,  who  was  in  attendance  for 

m  the  event  of  the  purpose  of  proving  that  the  deed  had  been  duly 
his  fidling  to  , 

satisfy  the        executed. 

Court  of  lus 

right  to  withf» 

hold  them^  On  an  application  to  the  Vice-Chancellor,  his  Honor 

was  of  opinion  that  Higgin  had  shown  no  sufficient 
ground  to  justify  him  in  withholding  the  deed;  and  an 
order  was  made,  that  he  should  attend  before  the  com- 
missioners, and  produce  it,  and  should  pay  to  the  Plain- 
tiff all  the  costs  occasioned  by  his  previous  refusal. 

Mr.  Spenccy  and  Mr.  5.  Sharpcj  moved  to  discharge 
that  order.  They  stated  that  the  objection  of  Mr.  Higgin 
rested  upon  two  grounds :  First,  he  claimed  on  behalf 
of  a  client  an  interest  in  the  deed,  in  respect  of  which 
that  client  ought  to  have  been  made  a  party  to  the 
suit:  Secondly,  as  the  interrogatory  put  to  him  with 
respect  to  his  having  the  deed  in  his  possession  was 

not 
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DOl  in  writing  he  did  not  conceive  that  be  was  boond 
to  answer  it  The  latter,  though  apparently  an  objeo- 
ticm  of  fonn,  was  important,  with  reference  to  the  rights 
of  witnesses,  who»  if  the  Vice-Chancellor's  order  were 
affirmed,  would,  in  a  case  of  very  frequent  occurrence, 
be  deprived  of  the  privilege  of  demurring.  According  to 
the  established  practice,  which  was  followed  in  Parkhurst 
T.  hamUn  (a),  there  ought  to  have  been  a  written  inter- 
rogatory as  to  the  fact  of  possession,  in  order  to  give 
Mr.  Higgin  an  opportunity  of  explaining  the  reasons 
why  he  could  not  produce  the  instrument  without  a 
breach  of  duty  to  his  client  And  as  the  commissioners 
were  not  competent  to  decide  upon  that  point,  the  only 
r^ular  way  in  which  the  matter  could  be  brought  under 
the  consideration  of  the  Court  was  upon  the  formal 
demnrrer  of  the  witness,  specifying  the  interrogatory 
objected  to^  and  setting  forth  at  large  the  grounds  of 
the  objection.  A  demand  to  produce  deeds  was  in  fact 
an  interrogatory,  for  it  necessarily  involved  an  answer  to 
the  question,  whether  the  witness  had  them  in  his  custody 
or  not     Bowman  v.  Eodwell  {b) :  Skaw  v.  Morgan  (c). 


18S0. 


Bradsuaw 

V. 

Beadshaw. 


Mr.  Pepys,  for  the  Plaintiff,  opposed  the  motion. 

The  Lord  Chancellor  said,  that  in  his  opinion  no 
written  interrogatory  was  necessary,  Mr.  Higgin  being 
boond,  in  virtue  of  the  subpoena  and  the  summons,  to 
produce  the  instrument  in  question,  if  he  had  it  in  his 
possession.  It  was  true  that  a  witness  served  with  a 
sutpoma  duces  tecum  to  produce  deeds  might  take  upon 
himself  to  refuse  such  production,  and  he  might  be  well 
or  ill  advised  in  so  doing :  but  the  refusal  was  at  his  own 
peril ;  and  i^  when  the  matter  was  brought  before  the 

Court 


(«)  S  Mad.  Itl.  S.  C.   9  Sw. 
194.  where  all  the  cases  are  col- 

Welei 


{h)  1  Mad.  266. 
(c)  4  Mad.  54. 
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1830. 


Bbaoshait 

V, 

Beadbhaw. 


Court  by  an  application  against  him,  he  failed  in  justify- 
ing the  course  he  had  pursued,  he  must  abide  the  con- 
sequences* If,  on  the  other  hand,  he  succeeded  in 
establishing  such  an  interest  in  the  deeds  as  entitled  him 
to  withhold  them,  the  Court  would  certainly  protect  his 
right  Here  the  Vice-Chancellor  thought  that  the  reasons 
of  the  witness  were  unsatisfactory;  and  his  Lordship 
saw  no  ground  for  difiering  in  opinion  with  his  Honor. 
Motion  refused,  with  costs. 


MardkSO, 


In  re  BUCKLE. 


Extra  cofts 
occasioned  by 
a  mistake  of 
the  Master 
allowed  to  a 
creditor  prov- 
ing his  debt 
apunst  a  luna- 
tic's estate. 


A  CREDITOR  obtained  leave,  in  the  year  1814,  to 
"^^  go  in  and  prove  his  debt,  at  his  own  expense, 
against  a  lunatic's  estate.  When  he  went  before  the 
Master  to  make  such  proof,  it  was  discovered,  that  in 
consequence  of  a  misapprehension  arising  from  an  error 
in  the  papers  carried  in  by  the  committee,  the  Master 
had  over-rated  the  lunatic's  fortune,  and  had  been  in- 
duced to  make  him  an  allowance  which  amounted  to  the 
whole  of  his  income,  and  lefi  nothing  to  satisfy  the 
claims  of  creditors.  On  the  fact  being  discovered,  a 
petition  was  presented  on  behalf  of  the  creditor,  praying 
that  the  mistake  might  be  rectified,  and  the  lunatic's 
allowance  reduced :  but  before  it  came  on  to  be  heard, 
the  lunatic,  by  the  death  of  his  mother,  became  entitled 
to  considerable  additional  property,  and  the  reference, 
therefore,  was  no  longer  necessary.  The  only  question 
to  be  discussed  now,  was  as  to  the  costs  of  these  pro- 
ceedings on  the  part  of  the  creditor,  l>eyond  the  ordinary 
expenses  of  proving  his  debt.  Mr.  Spence  insisted  that 
the  creditor  was  entitled  to  them,  inasmuch  as  they 

originated 
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originated  in  a  mis-statement  of  the  committee,  and 
were  not  the  common  costs  of  proving  a  debt. 

Mr.  BlenmaUf  contra^  contended  that  the  question  was 
decided  by  the  terms  of  Lord  Eldon's  order,  which 
directed  the  creditor  to  go  in  and  prove  his  debt,  he 
paying  the  costs  of  the  proof  and  all  consequential 
charges.  The  inqpiries  had  been  instituted  by  the  Master 
for  his  own  satisfaction. 


1830. 


In  re 
Buckle. 


7%^  Lord  Chancellor  said 'that  these  additional 
costs,  arising  out  of  a  mistake  caused  by  the  mis-state- 
ment of  the  committee,  ought  not  to  fall  on  the  creditor, 
bat  that  the  same,  and  the  costs  of  this  application, 
ought  to  be  deducted  from  the  costs  he  was  to  pay. 


WICKENS  V.  TOWNSHEND. 


March  £5. 


rr^HIS  was  a  bill  filed  by  incumbrancers,  praying  a 
sale  of  mortgaged  estates  for  the  purpose  of  satisfy- 
ing their  debts.     In  the  progress  of  the  suit,  an  order 
was  obtained  appointing  a  receiver ;  but  in  consequence 
of  the  sureties  having  delayed  to  perfect  their  recogni- 
zances, the  appointment  remained  for  some  time  formally 
incomplete.     In  the  mean  time,  the  PlaintifTs  solicitor 
(whether  aware  of  the  fact  or  not  was  uncertain)  directed 
the  receiver  to  meet  him,  on  a  certain  day,  at  Rainham, 
m  Norfidkj  in  the  neighbourhood  of  which  the  estates 
lay,  and  where  the  tenants  were  to  assemble  for  the  pay- 
ment of  their  rents ;  but  having  in  the  interval,  after  the 
receiver's  departure,  ascertained  the  defect  in  his  appoint- 
ment, the  solicitor  left  town  himself,  the  same  night,  for 

B  b  Bainham  ; 


A  solicitor 
who  receives 
rents  in  a  cause 
without  the 
authority  of 
the  Court, 
will  be  order- 
ed to  pay  them 
over  to  the 
receiver,  and 
cannot  retain 
them  on  the 
eround  of 
lien,  or  set 
them  off 
acainst  costs 
alleged  to  be 
due  to  him 
from  the 
Plaintiff. 
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18S0.  Rainham ;  and  on  his  arrival  there,  he  interfered  to  pre- 

V~ ^  "-  ^  vent  the  tenants  from  paying  the  rents  to  the  receiver, 

V.  and  succeeded  in  persuading  them  to  pay  the  sums  due 

TowMBBENo.  fj^Q^  them  mto  his  own  hands. 

Before  the  recognizances  were  perfected,  a  petition 
was  presented  on  behalf  of  the  receiver,  and  the  Plaintifi^ 
who  was  one  of  his  sureties,  praying  that  the  sums  so 
received  might  be  paid  over*  to  the  petitioner,  as  the 
receiver,  or  that  such  other  order  might  be  made  on  the 
subject  as  the  Court  should  think  fit  At  the  time  when 
the  petition  was  heard,  the  appointment  was  formally 
complete. 

The  Soliciior^General  and  Mr.  Haytery  for  the  Peti- 
tioners. '  > 

Mr.  Stuart^  for  the  Defendant  Lord  Tomtshend. 

Mr.  Home  and  Mr.  Roupelly  for  the  Solicitor,  objected 
that  the  petition  was  improper  in  point  of  form  :  it  was 
presented  in  the  name  of  a  person  styling  himself  re- 

.  ceiver,  though  he  was  not  then  regularly  appointed ;  and 
it  prayed  that  the  rents  might  be  paid  over  to  him; 
whereas  the  regular  application  was,  to  have  them  paid 

.  into  Court.  Their  client  also,  they  contended,  had  a 
right  to  retain  the  amount,  in  vittue  of  some  agreement 
with  the.  Plaintiff  Wickens :  or,  if  no  such  agreement 
could  be  made  out,  sdll  he  was  entitled  to  setjo^  against 
the  money  he  had  received,  certain  costs  which  wore  due 
to  him  from  Wickens. 

The  Lord  Chancellor. 

If  the  Court  has  these  facts  brought  to  its  knowledge^ 
will  it  refuse  to  correct  the  evil  because  the  person  pray- 
ing the  relief  had  not,  at  the  time  when  he  presented  the 
petition,  the  character  which  entitles  him  to  that  relief? 
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Ooe  of  the  Petitioners  is  the  Plaintiff  in  the  cause.     It 
is  true  that  the  other  Petitioner  was  not  clothed  with  the 
character  of  receiver  at  the  time  when  the  petition  was  pre- 
sented ;  but  the  prayer  is,  that  the  rents  may  be  directed 
to  be  paid  to  the  receiver,  or  to  some  other  proper  person. 
When  the  petition  came  on  to  be  heard,  his  character 
of  receiver  was  complete ;  and  the  question  now  is,  whe- 
ther the  Court  will  think  it  proper  to  direct  the  money 
to  be  paid  to  him  in  that  capacity.     It  appears  that  he 
went  down  by  the  morning  coach  to  Rainham :  in  the 
evening  of  the  same  day  the  Plaintiff's  solicitor  followed 
hy  the  mail,  and  met  the  Petitioner,  and  informed  him 
be  was  not  entided  to  receive.   The  tenants  were  on  the 
spot,  and  ready  to  pay  their  rents,  and  the  solicitor 
being  there  to  receive  them,  it  was,  I  think,  convenient 
for  all  parties,  and  perhaps,  under  the  circumstances,  it 
was  not  improper,  that  he  should  receive  them ;  but  it 
was  his  duty  to  do  so  only  with  a  view  to  hand  them 
over  to  the  officer  of  the  Court  appointed  for  the  pur- 
pose, as  soon  as  the  latter  had  completed  his  recog- 
nizances.    A  person  can  have  no  right  of  lien  over 
pn^>erty  which  he  acquires  in  an  assumed  character,  or 
by  tortious  means. 
Order  made. 


1830. 


WiCKBNB 

V, 

TOWNSHENO. 


Bbs 
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March  24.  YARNOLD  V.  MOORHOUSE. 


A  testator  be-    JDALPH  PENTON,  by  will,  dated  the  Sd  of  Decern- 

queathed  the     x  L     .  ,  ■     i       •  •  ■  n 

dividends  of  ^^f  18 14,  bequeathed  to  his  executors  the  sum  of 

certain  stock  500O/.  5  per  cent  Navy  Annuities,  for  which,  by  a  codicil, 
to  his  nephew,    ,       ,    ,  ,       ^    -     .,  ,  /•      .         1  mi 

solely  for  the    dated  the  6th  01  Aprtl^  1822,  and  confirming  the  will 

maintenance  j^^  ^^  other  respects,  the  like  sum  in  3  per  cent.  Annui- 
bis  family,  de-  ties  was  substituted,  upon  trust,   to  pay  the  dividends 

8u^"^ividends  ^'^^^'^  ^  '^'^  nephew,  George  Penton^  into  his  own 
should  not  be  hands  only,  for  the  term  of  his  natural  life;  it  being  his 
bemg  chareed   express  will  and  intention,  that  he  should  receive  the 

with  his  debts   game  for  the  sole  purposes  of  the  maintenance  and  support 

or  engage- 

ments,  and       of  himself  and  family,  and  that  such  interest  and  divi- 

that  he  should  Jends,  or  any  part  thereof,  should  not  be  in  any  manner 

have  no  power    ,  . 

to  charge,  as-    liable  to,  or  l)e  capable  of  being  charged  with  the  debts 

pate  ^oT^^      *"^  engagements  of  the  said  George  Penton^  and  without 

cumber  them ;  any  power  to  him  to  charge,  assign,  anticipate,  or  en- 
butthatifhe  ,  ,.  ^ri-j-«ij  i- 

should  attempt  cumber,  all  or  any  part  or  such  dividends  and  mcome 

so  to  do,  or  if    before  the  same  should  become  due  and  payable.     And 

the  dividends,    .  .  . 

bybankruptcy,  in  case  the  said  George  Penton  should  in  any  manner 

insolvency,  or  charge,  assign,  encumber,  or  anticipate  the  said  dividends, 
should  be  as-  or  any  part  thereof;  or  if  the  same,  or  any  part  thereof 
come  payable    should,  by  operation  of  law,  either  by  bankruptcy,  insol- 

to  any  other     vency,  or  any  other  ways  or  means  whatsoever,  be  as- 

person,  or  be       .        ^       ,  11.  1 

or  become  ap-  signed  or  become  payable  to  any  other  person  or  persons 

plicable  to  any  whomsoever,  or  be  or  become  in  any  manner  applicable 

other  purpose  1  trr 

than  for  the      to  or  for  any  other  purpose  than  for  the  prospective 

maintenance  main- 

of  th  e  nephew  ^^" 

and  his  family, 

his  interest  therein  should  cease,  and  the  stock  be  held  upon  trusts  for  bis  chil- 
dren. Long  subse^ently  to  the  date  of  the  will,  and  a  few  weeks  prior  to  a 
codicil  confirming  it,  the  nephew  took  the  benefit  of  the  Lords*  act  (l  G.4^ 
c.  119.)  in  the  usual  way ;  and  some  years  afterwards  the  testator  died :  Held,  that 
this  insolvency  oparated  as  a  forfeiture  of  the  life-interest  given  to  the  nephew 
by  the  wiU.^ 
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maintenance  and  support  of  the  said  George  Penton  and        1830. 
his  family,  then  and  in  such  case  the  life  estate  and  in-     V.'    '  ■   * 
terest  of  the  said  George  Penton^  in   the   said  Bank  v. 

Annuities,  should  cease  and  determine,  and  the  said    Moorhousb. 
executors  should  stand  possessed  of  the  said  Bank  An- 
oaities,  upon  certain  trusts,  for  the  benefit  of  the  said 
George  PentorCs  children,  as  therein  mentioned. 

The  testator  died  on  the  17th  of  August^  1825. 

The  Master  found,  that,  on  the  25th  oi  March^  1822, 
George  Penton,  the  nephew  of  the  testator,  was  dis- 
diaiged  under  the  act  for  the  relief  of  insolvent  debtors, 
having  previously  executed  a  warrant  of  attorney  to  the 
provisional  assignee  of  the  Court  for  the  relief  of  insol-> 
vent  debtors;  and  that,  in  Hilary  Term  1829,  such 
assignee  caused  judgment  to  be  entered  up  on  the  said 
warrant  of  attorney.  The  Master  did  not  find  that  any 
execution  had  been  issued  on  such  judgment,  or  that 
the  Court  for  the  relief  of  insolvent  debtors  had  made 
any  order  permitting  execution  to  be  taken  out  upon 
such  judgment,  or  put  in  force  any  power  given  by  the 
said  act  against  the  property  assigned  by  the  said  George 
Penton  after  his  said  discharge,  nor  had  any  claim  been 
brought  in  before  him  by  the  provisional  assignee, 
claiming  any  interest  in  the  said  legacy  on  behalf  of  the 
creditors  of  George  Penton.  And  the  Master  did  not 
find  that  George  Penton  had  in  any  way  charged,  as- 
signed, encumbered,  or  anticipated  the  dividends  upon 
the  said  legacy,  save  as  the  same  might  be  considered  as 
charged,  assigned,  or  encumbered  by  the  said  warrant 
of  attorney  and  judgment  And  the  Master  did  not 
find  that  the  same,  or  any  part  thereof,  had,  by  operation 
of  law,  either  by  bankruptcy,  insolvency,  or  otherwise, 
been  assigned  or  become  payable  to  any  other  person  or 
persons  whomsoever,  or  become  applicable  to  or  for  any 

B  b  3  other 


866 
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Yabnold 

V, 

M00BHOU8E. 


Other  purpose  than  for  the  prospective  maintenance  and 
support  of  the  said  George  Penton  and  his  &mily. 

The  Vice-Chancellor  having  decided  that  George 
PentorCs  insolvency  operated  as  a  forfeiture  of  his  life 
interest  in  the  legacy  of  5000/.  stock  given  him  by  the 
will,  and  that  the  dividends  belonged  to  his  infant 
children,  an  appeal  was  now  brought  from  that  decree. 

Mr.  Tredaoej  and  Mr.  Teed^  for  the  Appellant. 

When  the  testator  executed  the  codicil  of  the  6th  of 
Aprilj  1822,  he  knew,  or  must  be  presumed  to- have 
known,  that  his  nephew  had  taken  the  benefit  of  the  in- 
solvent debtors'  act  in  the  preceding  March :  what  his 
will,  which  for  this  purpose  speaks  either  at  the  time  of 
his  death,  or  at  the  date  of  his  codicil,  contemplated, 
could  only  have  been  some  future  event,  working  a  pro- 
spective forfeiture.  The  testator  must  have  meant  a 
bounty,  and  the  words  he  uses,  ^*  shall  be  liable,''  import 
a  contingency  to  happen  after  his  death.  No  such  con- 
tingency has  yet  occurred.  Upon  any  other  construction 
the  legacy  never  vested  in  the  father  at  all ;  and  if  so,  it 
could  not  go  over  to  the  children.  The  present  insol- 
vent act  (1  G.  4.  c.  119.)  was  passed  long  subsequent  to 
the  date  of  the  will,  which,  of  course^  could  have  no 
reference  to  the  provisions  of  that  statute.  The  operation 
of  the  assignment  made  in  pursuance  of  the  act  (differing 
materially  in  that  respect  from  the  policy  of  the  law  in 
bankruptcy)  is  confined  exclusively  to  property  which 
had,  at  the  time  of  his  petition,  vested  in  the  insolvent ; 
Hepper  v.  Marshall  {a) ;  and  the  right  to  these  dividends 
consequently  could  not  be  in  any  manner  affected  by  it. 
No  execution  could  seize  this  property  in  the  hands  of 
the  trustees,  so  that  it  cannot  be  considered  as  applicable 

to 

((i)  9  ^tn^.  J79. 
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to  debts  within  the  meaning  of  the  will.  The  forfeiture 
can  only  arise,  if  at  all,  when  the  creditors  endeavour, 
for  the  purpose  of  reaching  the  legacy,  to  put  in  motion 
the  machinery  of  the  act.  A  variety  of  processes  must 
be  gone  through,  according  to  the  particular  mode  pre- 
scribed by  the  SOth  section,  which  still  leaves  a  discretion 
in  the  Court  to  withhold  or  direct  the  payment,  as  it 
may  see  fit  (a).  Very  probably  the  Court  might  refuse 
to  make  an  order  on  the  subject,  for  the  order  would' 
immediately  defeat  itself;  besides,  there  is  no  evidence 
that  there  are  debts  remaining  unpaid.  At  any  rate 
the  creditors  have  not  attempted  to  avail  themselves 
of  their  powers,  nor  is  it  likely  that  they  will  try*  to 
seize  upon  a  fund  which  must  instantly  slip  iVom  their 
grasp.  If  they  did,  however,  the  order  of  the  insolvent 
dd>t0rs'  codrt  would  not  touch  the  by-gone  dividends 
accmed  due  before  notice.  To  give  such  an  effect  as 
the  respondents  contend  for  to  the  language  of  this  will; 

would 
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(b)  By  the  1  6.4.  c.  119.  t.SO. 
it  it  enacted,  "  that  in  case  any 
person  orpenonsy  body  politic 
or  corporate,  shall,  after  the  dis^ 
charge  of  any  such  prisoner  out 
of  custody  as  aforesaid,  become 
possessed  of^  or  ha?e  under  his 
or  their  power  or  control,  any 
HodL  in  the  public  funds  of  this 
country,  or  any  legacy,  money 
doe  or  growing  due,  bills  of  ex* 
duuige,  promissory  notes,  bank 
notes,  securities  for  money, 
goods  and  chattels,  or  any  other 
property  whatsoever  belonging 
to  such  prisoner,  or  held  in  trust 
for  him,  or  for  his  use  and  bene- 
fit, or  to  which  such  prisoner 
ihali  be  in  any  way  entitled;  or 
in  case  any  such  person  or  per- 
sons, body  politic  or  corporate 
shall  be  in  any  manner  indebted 
to  such  prisoner,  it  shall  and 

B 


may  be  lawful  for  the  said  Court, 
upon  tife  application  of  any  as^ 
signee  or  creditor  of  such  pri^ 
soner  to  cause  notice  to  be  given 
to  such  person  or  persons,  body 
,  politic  or  corporate,  directing 
him  or  them  to  hold  and  retain 
the  said  property  till  the  said 
Court  shall  make  such  further 
order  concerning  the  same  ;  and 
thereupon  it  shall  be  lawful  for 
the  said  Court  further  to  order, 
such  person  or  persons,  body 
politic  or  corporate,  to  deliver 
over  such  property,  and  to  pay 
such  debts  as  aforesaid,  or  any 
part  thereof,  to  the  receiver  of 
the  said  Court,  or  to  the  assignee 
or  assignees  of  such  prisoner  for 
the  general  benefit  of  his  credi-* 
tors  entitled  to  claim  under  such 
judgment  entered  up  by  order  of 
the  said  Court  as  aforesaid," 

b  4 


Yabnolo 
moobhousb. 


868  CASES  IN  CHANCERY. 

18 SO.       would  be  to  permit  the  same  words  to  bestow  and  take 
\,^'  '^      away  an  estate  in  the  same  breath. 


V. 


MooBHousK.  Upon  the  general  question,  whether  the  clause  in  the 
will  was  sufficiently  strong  to  render  the  act  of  insolvency 
a  forfeiture  of  the  life  interest,  the  following  cases  were 
cited,  —  Dommett  v.  Bedford  (a),  ^ee  v.  Hale  (i),  Brau" 
dan  V.  Robinson  (c),  Wilson  v.  Greenwood  (d),  Wilkin- 
son V.  Wilkinson  {e\  Ex  parte  Taqffe  {/)y  Cooper  v. 
Wj/att  (g). 

The  Lord  Chancellor  thought  it  impossible  to  get 
orer  the  words  of  the  will,  which  he  remarked  Were  very 
general  and  strong,  carrying  over  the  estate  to  the  re- 
spondents, in  the  event  of  the  bequest  to  George  Penton 
^^  being  or  becoming  in  any  manner  applicable,"  that  is, 
subject  to  be  applied,  to  the  payment  of  his  debts.  He 
thought  it  could  not  be  denied  that  the  dividends  were 
so  applicable,  if  they  were  subject,  at  the  discretion  of 
the  creditors,  to  be  charged  with  the  payment  of  their 
debts ;  and  he  dismissed  the  appeal  without  costs. 

Mr.  Home  and  Mr.  Whitmarshi  who  appeared  for  the 
respondents,  were  not  called  upon  to  support  the  decree. 

{a)  6  T.  R,  684.  &  5  Vet.  149.  (g)  6  Mad.  483.  See  also  Lear 

(6)  13  Ves.  404.  yJjeggett^2Sim.  479.  where  most 

{c)  18  Ves.  429.  of  the  other  cases  are  referred 

{d)  1  Sw.Atl.  to,  and  which  was  affirmed  by 

{e)sSw.5\S.  Lord  LyndhuntC^on  appeal: 

(/)  1  (?.  &  J.  110.  post. 
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Ex  parte  CLAYTON.  April  i. 


I 


N  the  year  1792,  L.  P.  Starkie  conveyed  certain  real  if  an  act  of 

estates  in  strict  settlement,  to  himself  for  life,  re-  Parljamcnt^y 

'  '  general  words, 

mainder  to  trustee^  to  preserve,  &c«,  remainder  to  his  purpoits  to 

only  8on»  L.  G.  Starkicy  for  life,  remainder  to  trustees,  u^^^^^" 

&c^  remainder  to  his  first  and  other  sons  in  tail  male,  re-  donees,  one 

mainder  to  the  second  and  every  other  son  of  L.  P.  Star-  g^gj^  the^^ 

kie  (the  settlor),  successively  in  tail  male,  with  divers  "^nae  power 

,  -  ^  more  amply 

remainders  over.    In  the  year  1798,  a  private  Act  of  at  common 

Parliament  was  obtained,  which  reciting  the  settlement  «^?9  incident 

'  °  to  his  estate, 

of  1792,  and  the  birth,  subsequently,  of  Z.  G.  P.  Slarkie  the  statute 

and  of  Xr.  G.  N.  Starkie^  two  younger  sons  of  the  settlor,  -^^njed  to 

and  that  it  would  be  for  the  benefit  of  the  estates  and  of  apply  to  him, 

the  persons  in  remainder  that  the  timber  growing  on  the  ^tion  to 

said  estates  should  be  cut,  empowered  the  trustees  there-  abridge  his 

in  named,  and  the  survivor  of  them,  with  the  consent  of  acts  of  his, 

the  person  for  the  time  being  in  possession  or  entitled  to  ^^^^^^ 

the  rents  and  profits  of  the  settled  estates,  under  the  statute  would 

limitations  or  trusts  therein  contained,  such  person  having  ri^^J^jn^be 

attained  the  age  of  twenty-one,  or  otherwise,  with  the  referred  to  his 

consent  of  his  guardians,  to  enter  upon  the  lands,  and  j^gi^^ 
cat  the  timber  fit  and  proper  to  be  cut ;  and  the  money 
produced  by  the  sale  of  such  timber  was  thereby  directed 
to  be  laid  out  in  the  purchase  of  other  lands,  to  be  settled 
to  the  same  uses. 

The  settlor,  L.  P.  Starkie^  died  in  1 807,  and  his 
eldest  son,  L.  G.  Starkie,  who  also  had  only  a  life 
Interest  in  the  settled  property,  died  in  1822,  without 
issue.  During  their  lives  considerable  quantities  of 
timber  were  felled  by  the  trustees,  and  the  produce  in^ 
Tested  in  other  lands,  which  were  settled  as  the  act 

directed  k 
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1830*  directed.  The  second  son  of  tbe  settlor,  Zr.  G.  P.  Starkie, 
*  -  -^  in  whom,  on  the  death  of  his  brother,  the  estate  then 
Clayton*  vested,  (he  being  the  first  tenant  in  tail  under  the  settle- 
ment,) was  a  lunatic,  and  during  his  lunacy  timber  was 
cut  and  sold  by  the  authority  of  the  committee  of  his 
estate,  who  was  also  a  trustee  under  the  act  of  parliament^ 
and  the  produce,  to  the  amount  of  11,000/^  was  paid 
into  Court.  The  next  of  kin  of  the  lunatic  now  applied 
that  this  sum  might  be  paid  over  to  the  lunatic's  general 
personal  account,  while  his  heir-At-law,  on  tbe  other 
hand,  contended  that  it  had  been  cut  under  tbe  powers 
conferred  by  the  act,  and  should  therefore  be  declared  to 
be  real,  or  be  invested  in  the  purchase  of  real  estate. 

Mr.  Spence^  for  tbe  committee. 

Mr.  SideboUom^  for  the  next  of  kin. 

Mr.  PoUr,  for  the  heir  at  law. 

The  Lord  Chancellor  held  that  tbe  act  was  intend- 
ed to  apply  only  to  the  tenants  for  life  under  the  settle* 
ment  It  gave  the  trustees  a  power  to  cut  tbe  timber 
to  a  limited  extent  and  in  a  limited  way ;  and  then,  with 
a  view  to  the  interest  of  those  in  remainder,  it  provided 
that  the  produce  should  be  invested  in  land  and  settled 
to  the  same  uses ;  but  it  said  nothing  as  to  the  right  of 
the  tenants  in  tail.  It  must,  he  thought,  be  confined,  as 
was  clearly  the  intention,  to  the  estates  of  the  tenants  for 
life.  To  construe  the  act  otherwise  would  be  to  carry  it 
beyond  the  purpose  obviously  in  view ;  for  it  never  could 
be  meant,  there  being  no  negative,  but  merely  permis- 
sive words,  to  abridge  tbe  common  law  right  of  the  tenant 
in  tail.  The  produce  of  the  timber,  therefore,  was  to  be 
taken  as  personal  estate. 
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In  re  ASHLEY.  April  3. 


A    COMMISSION  of  lunacy,  executed  in  January  A  mother, 
-^  1829,  found  that  Catherine  Ashley  was  then  of  un-  J^hter"  a 
sound  mind,  and  incapable  of  managing  her  affairs.  A  re-  lunatic,  was 
ference  "was  subsequently  made,  directing  the  Master  to  fj^^^g  ^^  ^^^^ 
inquire  and  state  (amongst  other  things)  of  what  the  personal  estate 
fertone  of  the  lunatic  c6nsisted,  and  what  sum  would  ther's  will,  be- 
be  proper  to  be  allowed  for  her  support  and  maintenance^  queathed  the 
r^ard  being  had  to  her  circumstances  and  estate,  and  estate  and 

out  of  what  fund  such  allowance  should  be  paid.  f^f.if^^""* 

i^  tees,  upon 

trust  to  apply 
By  his  report,  bearing  date  the  9th  oi  February  1830,  amountiM  to 
the  Master  stated  that  the  lunatic  was  entitled,  under  about  1600/. 
the  will  of  her  father,  to  certain  real  estates  for  life  and  the  mainten- 
in  tail,  and  also,  as  coparcener  along  with  her  two  sisters  *"^®  *"^  *"P* 
of  the  half  blood  (who  were  her  sole  next  of  kin),  to  her  daughter,  and 
undiTided  third  part  of  certain  other  real  property  in  hCT^fort' 
fee.     And  he  found  that  the  total  annual  value  of  those  andadrantage^ 
several   estates,   together  with  the  interest   of  certain  Jhinlf  pro^ 
l^des  of  stock,  &c.  bequeathed  to  her  by  the  same  without  being 
will,  amounted  to  the  sum  of  2280/.     He  also  found  that  count;  and 

from  the  year  1798,  when  her  father  died,  down  till  the  ^^^^^  ^^^  ^®- 
•^  cease  to  pay 

period  of  her  mother's  death  in  the  month  of  September  the  principal, 
1828,  she  had  constantly  resided  in  the  family  mansion,  fnterw^as"*^** 
with  her  mother  Mrs.  Ashley^  who  had  continued  during  should  not 
die  whole  of  that  time  to  have  the  charge  of  her  daughter  ^^^11  y  so  ap-  * 
and  to  maintain  her.  He  farther  found  that  Mrs.  Ashley^  P^>®<>»  ^^  ^^^ 

I'liiift  t       n   -w  n  ..        testatrix's 

by  will,  dated  the  14th  of  January  1828,  after  givmg  nieces:  Held, 

divers  specific  bequests  to  persons  therein  named,  and  ^^?^  *^®     ^ 

,  allowance  of 

among  the  rest,  l^acies  of  500/.  each  to  her  tWo  step«  the  lunatic 

daughters,  fi^  «ct 

sively  by  the 
maternal  estate,  as  that  arrangement,  in  the  event  of  her  recovery,  would  be  most 
beneficial  for  hen 
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18S0*       daughters,  devised  a  freebold  messuage,  with  fifty-^seven 
r"  ~^     acres  of  land  at  Coton^  and  all  other  her  real  estate,  unto 

In  re  ' 

Ashley.      her  two  nieces,  Elizabeth  Scott  and  Minor  Wilson^  as 
tenants  in  common  in  fee,  they  or  one  of  them  permit- 
ting the  testatrix's  daughter  Catherine  to  reside  with 
them,  of  one  of  them,  and  taking  care  of  her,  and  ma*> 
naging  her  concerns,  so  long  as  her  daughter  and  either 
of  her  said  nieces  should  live :  All  the  rest  and  residue 
of  her  estate  and  effects  she  gave  and  bequeathed  to 
certain  trustees  (whom  she  also  nominated  her  execu- 
tors), in  the  following  terms:  —  ^^  upon  trust  to  receive 
the  interest,  income,  and  dividends  which  shall  grow 
due  thereon  during  the  life  of  my  said  daughter  Caihc' 
rine^  and  to  apply  the  same  in  and  towards  the  main- 
tenance and  support  and  clothing  of  my  said  daughter,  or 
otherwise,  for  her  comfort  and  advantage,  in  such  way 
as  they  my  said  trustees  shall  think  proper,  and  without 
being  liable  to  account  to  any  person  or  persons  wbat^ 
soever  for  the  same  or  any  part  thereof;  and  from  and 
after  the  decease  of  my  said  daughter,  upon  trust  to  pay 
the  principal  of  the  said  trust  monies,  and  also  all  inter- 
est,  income,   and  dividends   which  shall  become  due 
during  the  life  of  my  said  daughter,  and  not  be  actually 
applied  as  aforesaid"  —  to  and  for  the  benefit  of  the  tes- 
tatrix's  three  nieces,  in  manner  therein  mentioned.     The 
Master  found,  that  the  residue  of  Mrs.  Ashlej/n  estate 
amounted  to  about  1600/.  a  year;  that  an  annual  sum 
of  1200/.  was  proper  to  be  allowed  for  the  maintenance 
of  the  lunatic ;  and  that  the  whole  of  that  allowance 
ought  to  be  paid  out  of  the  income  to  arise  from  the 
property  to  which  she  was  entitled  under  her  mother's 
will.    The  report  also  stated  the  affidavit  of  the  medical 
gentleman  who  had  attended  the  lunatic  for  the  last  five 
and  twenty  years,  from  which  it  appeared  that  she  had 
continued  in  the  same  state  of  mental  imbecility  from  a 
very  tender  age,  and  that  no  reasonable  hope  could  be 
entertained  of  her  recovery. 

The 


/ 
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The  next  of  kin  of  the  lunatic  presented  a  petition  18S0. 
praying  a  confirmation  of  the  Master's  report,  and  the 
trustees  under  Mrs.  Ashlei/s  will  presented  a  counter- 
petition,  praying  that  the  lunatic's  allowance  might  be 
charged  dther  entirely,  or  at  least  rateably,  on  the  iu- 
'  come  of  the  property  which  she  derived  from  her 
frther. 

The  Solicitor   General  and  Mr.  JVhitmarsh,  for  the 
tnistees. 

It  is  unreasonable  that  the  whole  of  the  allowance 
should  be  charged  on  the  property  derived  from  the 
mother.     There  was  clearly  no  intention  on  her  part  to 
exonerate  the  paternal  estates  from  a  share  of  the  bur- 
then ;  and  as  the  lunatic,  in  the  event  of  her  recovery, 
would  be  equally  entitled  to  enjoy  both,  the  charge  ought 
in  fairness  to  be  imposed  proportionally  on  the  two 
funds,  instead  of  falling  wholly  upon  one.     When  Mrs. 
JMey  gave  to  her  nieces  (who  are  no  relations  of  her  step- 
daughters) whatever  might  not  be  actually  applied  to  the 
daughtelr's  use,  she  certainly  thought  she  was  conferring 
a  valuable  benefit  upon  them,  and  yet,  according  to  the 
principle  adopted  by  the  Master,  they  will  receive  but  a 
very  small  surplus;  and  had  the  allowance  been  only  a 
litde  larger,  it  would  have  swallowed  up  the  whole,  and 
they   would   have  taken  nothing.     The  effect  of  that 
construction  is  to  enrich  the  lunatic's  next  of  kin,  whom 
the  testatrix  had  no  wish  to  favour,  at  the  expense  of  the 
legatees  over.     The  language  of  the  will  shows  an  in- 
tention directly  the  reverse;  for,  upon  the  words  as 
they  stand,  if  the  daughter  had  been  sane,  she  could  not 
have  called  for  the  whole  of  the  fund,  but  only  for  so 
much  as  in  the  exercise  of  a  reasonable  discretion,  and 
looking  to  her  circumstances  and  situation  in  other  re- 
spectSy  the  trustees,  or  the  Court  acting  in  their  place, 

should 
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18dO.  should  think  fit  The  natural  inference  is,  that  the 
^  -  _ '  ^ '  legacy  given  by  the  testatrix  towards  the  support  of  her 
AsuuBY.  lunatic  daughter,  was.  only  to  be  resorted  to  as  an  auxi- 
h'ary  fund,  should  the.  income  from  the  paternal  estate 
prove  deficient  for  th^t  purpose :  a  view  which  is  con- 
firmed by  observing  that  the  trustees  are  invested  with 
an  unlimited  discretion ;  they  are  not  to  be  accountable 
to  any  person  whatsoever ;  and  they  will  therefore  do 
no  more  than  what  is  strictly  equitable,  if  ihsy  leave  the 
whole  or  a  proportional  part  of  the  burthen  to  be  borne 
by  the  other  fund.  Upon  the  true  construction  of  the 
will,  besides,  the  surplus  dividends  not  expended  in  the 
maintenance  of  the  daughter,  are  not  to  be  paid  over 
annually  to  the  three  nieces,  but  are  to  accumulate  like 
the  incpme  of  the  paternal  property,  till  Miss  Ashlejfs 
decease,  when  they  will  of  course  be  distributable  ac- 
cording to  the  ulterior  trusts.  In  that  view,  therefore^ 
even  in  the  event  of  that  lady's  recovery,  she  can  sus- 
tain no  possible  injury ;  for  the  total  amount  of  the  sav- 
ings will  be  the  same  from  whichsoever  source  they  are 
derived ;  and  as  between  the  persons  who  may  be  in- 
terested in  her  property  after  her  death,  there  can  be  no 
preferable  equity. 

Mr.  Pepys  and  Mr.  Crombie^  for  the  next  of  kin,  con- 
tended that  the  sole  point  to  be  considered  was  what 
.  would  be  most  for  the  benefit  of  the  lunatic^  looking  to 
the  possibility  of  her  ultimate  recovery.  That  was  the 
principle  on  which  the  Vice-chancellor  decided  in 
Foyambe  v.  WiUoughby  (a),  a  case  which  had  a  close  ap- 
plication to  the  present  The  arrangement  proposed  by 
the  Master,  by  which  the  allowance  was  to  be  entirely 
paid  out  of  the  legacy  taken  by  the  lunatic  under  her 
mother's  will,  was  the  most  advantageous  that  could 

be 

(a)  2  5. 4*  Si.  165.    Rawlins  y.  GMfiap^  S  Fa.  440. 
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be  made;  since  whatever  part  of  that  legacy  was  not  18S0. 
applied  to  ber '  maintenance,  being  given  over  in  that  > 
event  to  others,  it  would  be  so  much  lost  to  her. 
By  charging  the  whole  allowance  on  the  maternal 
estate,  the  mcome  arising  from  the  paternal  property 
remained  untouched,  and  a  fund  might  thus  be  accu- 
mulated out  of  the  savings,  which,  if  the  lunatic  recovered, 
would  form  a  large  addition  to  her  fortune.  It  was 
true  that  if  she  did  not  recover  (a  possibility  which  the 
Court  never  contemplated),  this  arrangement  would 
prove  beneficial  to  the  next  of  kin  and  detrimental  to 
the  legatees ;  but  that  was  a  circumstance  not  to  be  at- 
tended to ;  for  in  questions  of  this  kind  the  Court  would 
not  look  to  collateral  and  contingent  interests,  whether 
tbey  were  those  of  expectant  heirs  or  next  of  kin,  or 
legatees  over,  who  were  all  left  to  take  their  chance  alike. 
I(  however,  any  favour  were  to  be  shown,  it  ought 
rather  to  be  shown  towards  those  who  were  nearly  re- 
lated to  the  lunatic,  than  to  strangers.  As  to  the  sup- 
position that  the  savings  of  the  maternal  estate  might 
accumulate  so  as  to  form  an  available  fund  in  case  the 
lunatic  should  recover ;  these  would  not,  like  the  sav- 
ings of  the  other  fund,  be  her  own  to  deal  with  as  she 
pleased  ;  they  could  only  be  applied  towards  her  support 
and  clothing,  and  would  not  be  disposable  by  her  will. 
The  trustees  could  have  no  right  under  the  words  of  the 
will  to  withhold  any  part  of  the  fund  from  the  daughter, 
whether  lunatic  or  sane,  provided  it  could  be  properly 
applied  for  her  benefit ;  nor  would  the  words  relied  upon 
exempt  them  from  accounting,  (a)  The  bequest  being 
^towards"  her  daughter's  maintenance,  was  a  proof  that 
the  testatrix  thought  it  might  not  be   adequate,  and 

that, 

(«)  Upon  this  point  see  Hillier  Hamley  t.  Gilbert,  Jac.  345.  and 
y.HUUer,  3  Frcem.  110^  Gib-  Thurston y,  Etimgtonyib.sei,  n. 
^r.Dawlejft  2  Chan.  Ca.  198. 
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18  SO.        that,  instead  of  being  auxiliary,  it  was  intended  to  be 
the  primary  fund. 


In  re 
Ashley. 


The  Solicitor  General^  in  reply. 

The  Lord  Chancellor. 

I  think  the  testatrix  intended  that  this  fund  should  be 
applied,  in  the  first  instance,  for  the  maintenance,  sup- 
port, and  clothing  of  her  daughter;  —  it  might  turn  out 
eventually  that  it  was  not  a  sufficient  provision,  which 
would  explain  the  use  of  the  word  ^<  towards ;  *'  — and  if 
there  was  any  surplus,  she  gave  it  to  the  l^atees  over. 
Under  these  circumstances,  it  being  for  the  interest  of 
the  lunatic,  and  not  contrary  to  the  intention  of  the  will, 
I  am  of  opinion  that  the  charge  should  be  wholly  borne 
by  the  maternal  estate. 


REPORTS 


or 


CASES 


ARGUED  &  DETERMINED  ,^^^ 

1880. 


IN  THE 


fflGH  COURT  OF  CHANCERY. 


WATKINS  t;.  LEWIS.  ^^"• 

Feb.  34, 25. 
March  9. 

THE  question  in  the  cause  was,  whether  an  estate  Where  the 
twl,  which  had  been  vested  in  Philadelphia  Wat-^  \^ir^ 


by  a  settlement  executed   by  her  husband  after  esute,butthe 
mtrriage,  was,  within  the  meaning  of  the  11  Hen.  7.  deration  is  paid 
C20.,  and  32  Hen.  8.  c.  36.,  an  estate  tail  in  lands  "of  ^  the  sister  of 
tbe  inheritance  or  purchase  of  the  husband,"  so  as  not  condition  that 
lobe  barred  by  a  fine,  which  she  levied  after  her  hus-  ^nl^u^t^ 

huid's  death  •  use  of  the  hut- 

hand  and  wife 
in  tail,  there 
By  artides  of  agreement  under  seal,  dated  the  99th  the  case, 

of  March  1754,  between  Elizabeth  Hughes  and  Latitia  the  letter  of 

ttgiei  of  the  one  part,   and  WiUiam  Watkim  of  the  [J«  ^^^"^^  ^^ 

other  part,  Elizabeth  Hughes  and  Latitia  Hughes^  in  c.  20.,  is  not 

conaderation  of  the  sum  of  2480/.  IO5.,  covenanted  and  ^"^1"  '|j®, 

equity  01  the 

agreed  with  Watkinsj  his  heirs  and  assigns,  that  they,  statute:  and 
tUzahdh  Hughes  and  La:titia  Hughes^  and  the  heirs  of  of^the  wSb^" 

Lcetititty  would,  at  the  costs  of  William  Watkinsy  on  or  after  the  death 

r^  i_   r        ^t  the  bus- 

Cc  before  hand,isvaUd. 
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18S0.  before  the  34th  day  of  June  then  next,  well  and  suf- 
ficiently convey  and  assure  unto  William  Watkins,  his 
heirs  and  assigns,  or  to  such  other  person  and  persons, 
and  to  such  other  uses,  as  William  Watkins^  his  heirs  and 
assigns,  should  direct  and  appoint,  certain  lands,  tene- 
ments, and  hereditaments  in  the  county  of  Monmouth^ 
called  Gelly  VauTj  Qdly  Vachj  the  Pant  Farm^  and  the 
Packhorse^  together  with  some  other  premises  situate  in 
the  same  parish :  and  further,  that  they,  Elizabeth 
Hughes  and  Lcetitia  Hughes^  would,  before  the  execution 
of  such  conveyance,  pay  unto  Elizabeth  Lucas^  or  her 
assigns,  the  mortgage  then  due  on  the  said  premises, 
and  procure  her  to  join  in  conveying  the  lands  to 
Watkins.  On  the  other  hand,  William  Watkinsj  for  him- 
self, his  heirs  and  assigns,  promised  to  pay  unto  Elizabeth 
Hughes  and  Lcetitia  Hughes  the  sum  of  2480/.  10s.  at  or 
immediately  before  the  execution  of  the  conveyance. 

By  indentures  of  lease  and  release,  dated  the  28th  and 
29th  o(  January  1755,  made  between  Elizabeti  Hughes 
and  Leetitia  Hughes  of  the  one  part,  and  WiUiam  Wat^ 
kins  of  the  other  part,  —  after  reciting  that  Watkins  had 
contracted  for  the  absolute  purchase  of  the  before-men* 
tioned  premb^  at  the  price  of  24802.  lOf.;  that  it  had 
been  agreed  between  the  parties,  that  he  shook!  receive 
the  rents  from  the  24th  of  the  preceding  June,  and  should 
from  that  day  keep  down  the  interest  on  Lacasfs  mort*> 
gage;  tliat  he  had  accordingly  been  in  possession  from 
the  24th  of  June ;  that  Elizabeth  Hughes  and  Latitia 
Hughes  had  paid  the  interest  on  the  mortgage  down  to 
that  day,  but  that  the  principal  sum  of  1500/.  still  re- 
mained due,  which  Watkins  was  to  pay  with  part  of  the 
purchase  money,  and  that  the  residue,  being  980^  \0s^ 
was  to  be  paid  to  the  vendors,  —  they,  [Elizabeth  Hughes 
and  Lcetitia  Hughes,  in  consideration  of  the  sum  of 
980/.  10^.,  conveyed  the  property  to  Watkins,  his  heirs 
and  assigns;  and  they  covenanted  that  they  were  seised 

of 
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of  the  premises  in  fee-simple,  free  from  incumbrances,  t^dO. 

except  the  mortgage  fi>r  1500/.  W*^^*"^ 

A  receipt  for  980/.  105.  was  indorsed  on  the  deed  of  I-^'^w. 


By  an  indenture  dated  the  25th  of  4pn7  1755,  be*- 

tween  WiUiam  Wafkins  and  Philadelphia  his  wife  of  the 

first  part,  and  Ann  Conslable^  described  as  sister-in-law 

iXPhUaddphia  WatkitiSy  of  the  second  part,  and  Thomas 

Sj/monds  of  the  third  part,  —  after  reciting  that,  by  the 

deeds  of  the  28th  and  29th  of  the  preceding  «7amia;^,  the 

premises  therein  comprised  liad  been  conveyed  to  Wat^ 

king  and  his  heirs,  subject  to  the  mortgage  of  1500/.,  and 

that  such  purchase  was  agreed  for  and  made  by  Watkins^ 

with  the  approbation  of  the  said  Ann  Constabky  who  gave 

and  advanced  him  the  said  980/.  10s.  upon  condition  that 

such  estate  and  premises  should  be  settled  and  conveyed 

to  the  uses  thereafter  mentioned, — Watkins  conveyed  the 

property  to  Symonds  and  his  heirs,  to  the  intent  that  Ann 

C$tttUMe  should,  subject  to  the  mortgage  for  1500/., 

receive  thereout  a  rent  charge  of  SO/,  per  annum  for  hef 

Kfe ;  and,  as  to  the  fee  and  inheritance,  subject  to  the 

mortgage  and  rent  charge,  to  the  use  of  Watkins  and 

miadelphia  his  wife,  for  their  lives  and  the  life  of  the 

aurnvor,  without  impeachment  of  waste  for  the  life  of 

WiOiam  Watkins :  with  remainder  to  the  use  of  the  heii*8 

of  the  body  cf  Philadelphia  by  Watkins ;  with  remainder 

to  the  nse  of  the  right  heirs  of  Watkins :  and  he  further 

eovenanted  that  he  had  done  no  act  to  incumber  the 

premises. 

In  1758,  1600/.  being  due  on  the  mortgage,  Ann 
OmUabU  paid  it  offf  and  by  indentures  of  lease  and  re- 
kase^  dated  the  24th  and  25th  of  June  1758,  the  mort- 
gigeea  convi^^  the  premises  to  her  and  her  heirs,  as  a 
security  for  that  sum.    Watkins  and  his  wile  were  parties  r 

Cc  2  to 


/ 


iV. 
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18S0.       to  the  release;  and  he  covenanted  for  himself  and  for  her 
to  pay  the  mortgage  money  and  interesL 

By  deeds  of  lease  and  release,  dated  the  6th  and  7th  of 
May  1760,  WatJcins^  in  consideration  of  the  arrears  of 
the  annuity  of  802.  and  of  the  interest  on  the  mortgage 
then  due  to  Ann  Constable,  and  of  her  agreeing  to  pay 
sums  to  the  amount  of  900/.,  for  which  she  was  then  his 
surety,  conveyed  the  lands  and  hereditaments  to  her  and 
her  heirs,  subject  to  the  estate  and  interest  oiPhUadeU 
phiaj  and  the  h&jjps  of  her  body. 

.  William  Watkins  died  in  the  lifetime  of  his  wife,  leav- 
ing several  children  of  the  marriaf|^  him  surviving. 
Edward,  the  eldest  son,  died  in  his  mother's  lifetime^ 
and  without  issue.  John,  the  second  song  also  died  in 
the  life  of  his  mother,  but  leaving  two  daughters,  the 
present  Plaintiffs,  who,  upon  the  death  of  Philadeljpkiay 
which  happened  in  1823,  were  the  heirs  of  her  body. 

After  the  death  of  mUiam  Watkins,  Philadelphia  Wat- 
kins,  with  the  concurrence  of  the  devisees  and  executors 
of  Ann  Constable,  who  had  died  previously,  sold  various 
parts  of  the  property,  and  conveyed  them  to  the  pur- 
chasers, who  entered  into  possession  of  the  rents  and 
profits.  A  fine  had  been  levied  in  the  18th  of  6. 3.  by 
Edward  Watkins,  the  eldest  son,  by  means  of  which  it 
was  supposed  that  a  good  title  had  been  maae ;  but  as 
Philadelphia  was  not  a  party  to  the  fine,  and  Edward, 
who  levied  it,  was  only  heir  in  tail  expectant  on  the 
death  of  his  mother,  and  had  not  then,  and  did  not  live 
to  acquire,  any  estate  or  interest  in  the  premises,  that  fine 
proved  inoperative.  To  remedy  the  defect,  Philadelphia, 
in  the  3d  of  G.4.,  levied  a  fine  for  the  purpose  of  barring 
ber  estate  tail,  and  of  effectually  vesting  the  lands  and 
hereditaments  in  the  several  persons  to  whom  th^  bad 
been  conveyed. 

The 
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*     Tbe  bill  was  filed  by  the  daughters  oijchn  Watkins^        18S0. 

-daiiniDg  to  be  entided  as  heirs  of  the  body  otPhtladel" 

fkioj  against  the  several  persons,  who,  under  the  con^ 

vqranoes  from  Philadelphia^  had  acquired  interests  in* 

the  lands   and  tenements   comprised   in  the  deeds  cf 

Jbmmrjf  1755.    It  charged  that  the  whole  of  the  interest 

of  the  mortgage  debt,  and  a  considerable  part  of  the 

priDcipe],  had  been  paid  and  satisfied  by  the  receipt  of 

tbe  reaXs  and  profits ;  that  the  estates  were  derived  from 

William  Waikins  the  husband ;  and  that  the  fine  levied 

by  Philadelphia  was  wholly  inoperative  to  bar  her  estate 

tailt  inasmuch  as  the  plaintiffs,  who  were  at  that  time 

die  heirs  in  tail  expectant  on  her  death,  were  not  parties 

to  ity  and  were  not  consenting  to  it* 

'  The  Defendants  (a),  by  their  answers,  stated,  that  the 
pordiase  was  made  by  fVilliamJVatkins,  with  the  approba- 
tion and  on  the  behalf  of  Ann  Constable^  who  was  the 
daughter  of  the  father  of  Philadelphia  Watkins  by  another 
mother;  that  Ann  Constable  advanced  to  William  Watkins 
the  purchase  money,  upon  condition  that  the  lands 
should  be  conveyed  to  the  uses  declared  by  the  inden«- 
turea  of  the  24th  and  25th  of  April  1755 ;  and  that  in 
pursuance  of  that  condition  the  lands  were  conveyed  to 
those  uses.  They  submitted,  therefore,  that  the  lands 
were  derived  from  Ann  Constable  and  not  firom  William 
Watkins^  and  that,  consequently,  the  estate  limited  to  the 
wife  was  not  a  settlement  ex  provisione  viri^  within  the 
meaning  of  the  11  Hen.7.  £;.20. 

Mr.  Bickersteth^  Mr.  Preston^  and  Mr.  Jacobs  for  the 


The  11  Hen.T.  c.20.  enacts,  ^^  That,  if  any  woman 

which 

(•}  Hie  ailment  and  judg-      was  decided  on  a  point  of  form, 
on  a  plea  put  in  by  some     are  reported  in  2  Sm.  ^  Stu.  590. 


^die  Defendants,  and  which 

C  c  8 
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18S0.  which  hath  been,  or  hereafter  shall  have  any  estate  in 
dower,  or  for  term  of  life,  or  in  tail,  jointly  with  her  liu»- 
band,  or  oiily  to  herself,  cnr  to  her  use,  in  any  manors, 
^knds,  tenements,  or  other  hereditaments  of  ike  inkeri^ 
once  or  purchase  qf  her  husband^  or  given  to  the  said 
husband  and  wife  in  tail,  or  for  term  of  life^  by  any  of 
the  ancestors  of  the  said  husband,  or  by  any  other  person 
seised  to  the  use  of  the  said  husband  or  of  his  ancestors, 
and  have  or  shall  hereafter,  being  sole^  or  with  any 
other  aftertaken  husband,  discontinued  or  discontinue, 
aliened,  released,  or  confirmed,  alienei  rdease^  or  con- 
firm, with  warranty,  &c^  all  such  recoveries,  discontinu* 
ances,  alienations,  releases,  confirmations,  and  warranties 
so  had  and  made,  and  from  henceforth  to  be  had  and 
made,  be  utterly  void  and  of  none  efiect."  And  it  is 
afterwards  provided,  that  the  act  ^'  extend  not  to  any 
such  recovery  or  discontinuance  to  be  had  where  the 
heirs  next  inheritable  to  the  said  woman,  or  he  or  they, 
that  next  after  the  death  of  the  same  woman  should  have 
estate  of  inheritance  in  the  same  manors,  lands,  or  ten^ 
ments,  be  assenting  or  agreeable  to  the  said  recoveries^ 
where  the  same  assent  and  agreement  is  of  record  or 
inroUed."  Our  propositions  are,  that  the  lands,  of 
which  Philadelphia  Watkins  levied  the  fine,  were  lands 
of  the  purchase  of  her  husband :  that  the  heirs  next  in^ 
heritable  to  her  did  not  assent  to  that  fine ;  and,  tber^ 
fore,  that  it  was  ^  utterly  void  and  of  none  efiect.'* 


By  the  articles  of  March  1 754,  WUliam  Waikitu 
nanted  for  the  absolute  purchase  of  the  lands ;  and  the 
vendors  covenanted  to  pay  off  the  mortgage  to  which 
the  lands  were  subject.  The  conveyance  in  January  1 755 
recited  the  agreement  to  purchase  the  fee-simple  at  the 
price  of  2480/.  IO5.,  and  carried  the  contract  into  effect ; 
but  as  the  vendors  had  not  paid  off  the  mortgage^  the 
purchaser  retained  the  amount  of  the  debt,  and  t<x>k 

upon 
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upon  himself  the  responsibility  of  discharging  the  income       1 SSO. 

branoe.    He  was  the  purchaser  of  the  entire  fee^siniple : 

part  of  the  price  he  paid ;  the  remainder  of  the  parchast 

money,  namely,  the  mortgage  debt,  he  became  bound  to 

pay..   Thus»  in  April  1755,  the  lands  were  ^^c^the  pur* 

chase  of  the  husband ; "  and  the  settlement  then  made, 

which  gave  the  wife  an  estate  tail  in  them,  was  a  settle* 

ment  of  lands  of  the  purchase  of  the  hasband.   At  the 

time  of  the  execution  of  the  settlement,  the  estate  was  in 

him ; .  and  it  was  from  him  that  the  settlement  transferred 

it   If  he  had  paid  off  the  mortgage,  could  a  doubt  hare 

been  raised  as  to  the  question  now  agitated  ?  and  what 

difoence  is  there,  for  the  present  purpose^  between  pay« 

ii^  and  becoming  bound  to  pay  ? 

It  is  true  that  980^,  part  of  the  purchase  money,  was 
ad?anced  by  Ann  donstable^  a  relation  of  the  wife;  but 
that  did  not  make  the  contract  hers,  or^entitle  her  to 
daim  the  estate.  In  Symson  v.  Turner  (a)  the  wife  joined 
with  the  husband  in  barring  on  estate  tail,  which  she  had 
ia  lands  of  the  yearly  value  of  400/*,  and  a  new  settle- 
ment was  made  under  which  she  took  an  estate  tail  in  a 
part  of  the  lands  of  the  value  of  only  150L  a  year:  thus 
she  waSf  by  parting  with  her  former  estate  tail,  a  pur* 
diaser  of  the  latter  estate  tail ;  she  had  given  up  the 
whcrfe  in  order  to  have  a  part  resettled :  yet  the  estate 
limited  to  her  under  the  second  settlement  was  held  to 
\»  ejt  provisione  virif  and  to  be  within  the  statute.  In 
Kuuuion  V.  Lyd  (&),  the  husband  and  wife  sold  the 
wife's  lands,  and  laid  out  the  money  in  the  purchase  of 
other  lands,  which  were  conveyed  to  the  husband  and 
wife;  and  though  the  whole  of  the  purchase  money  arose 
from  the  wife's  property,  it  was  held  that  the  purchased 

lands 

(•)  1  Eg.  Cos.  Ab,  820^  and      title    ^  Jointress    and    Joint- 
ym,Ab.idw.  555.  pi.  25.    The      ure.*' 


on  this  point  are  collected         (b)  Palmer,  917.   Vm»  Ab.  Miii 
'^  fma^B  M,  v(^.  xi?.  under  the      554.  pi.  29. 

C      4 
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1830.  lands  wefe  within  the  statute.  In  Stockbridgifs  case  (a\ 
the  husband,  for  money  paid  by  him,  procured  the  firee- 
hold  of  copyholds,  of  which  he  and  his  wife  were  seised 
in  fee^  to  be  conveyed  to  him  and  his  wife^  and  the 
heirs  of  their  bodies ;  the  wife  afterwards  suflkred  a 
recovery  of  the  lands;  and  this  recovery  was  held  to  be 
void  against  the  heir.  In  Piggot  v.  Palmer  (6),  lands 
purchased  for  160/.,  of  which  140/.  was  paid  by  the 
wife's  father,  were  conveyed  to  the  husband  and  wife^ 
and  the  heirs  male  of  their  bodies ;  and  her  estate  was 
held  to  be  within  the  statute.  The  same  construction  was 
adopted  in  Kirkman  and  Thompson  (c),  where,  in  con- 
sideration of  200/.  paid  by  the  wife's  father  and  of  the 
marriage,  the  father  of  the  husband  conveyed  lands  to 
the  use  of  the  husband  and  wife  and  the  heirs  of  the 
wife :  yet  there  part  of  the  value  of  the  lands  must  be 
considered  as  having  moved  from  the  wife's  &mily. 
ViUars  v.  Beamont.  {d) 

If  the  lands,  of  which  Philadelphia  Watkins  levied  a 
fine,  were,  within  the  meaning  of  the  statute,  lands  of 
the  purchase  of  her  husband,  the  only  other  question  is, 
whether  the  heirs  next  inheritable  to  her  assented  to 
the  fine  ?  The  Plaintiffs  were  such  heirs  in  expectancy, 
when  she  levied  the  fine,  and  such  heirs,  de  facto^  at  the 
time  of  her  death:  and  it  is  not  alleged  that  they 
ever  assented.  The  ineffectual  fine  levied  by  Edward 
Watkins  in  the  18th  of  6«  3.,  when  he  was  next  heir, 
could  not  give  validity  to  the  fine  which  his  mother  levied 
more  than  forty  years  afterwards.  Seymow^s  case,  (e) 
They  were  entirely  distinct  and  independent  proceed- 
ings, and  could  not  be  connected  with  each  other  so  as  to 

form 

(a)  Cro,  EL  24.     Ftn.  Ab,  xiv.  549.  in  margin. 
{b)  Moore,  250.     Fin,  Ab,  xi?.  551.  pi.  5. 
(c)  Cro.  Jac.  474.     Vin.  Ab.  xiv.  554.  pi.  21. 
id)  Dyer,  146.     Fin.  Ah.  xiv.  550.  pi.  1 
(#)  10  Rep.  95. 
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ibnn  part  of  one  and  the  same  transaction ;  a  cir*  1830. 
comstance  which  distinguishes  this  case  from  Doe  v. 
Whitehead,  {a)  Sehxyn  ▼.  Sehyn.  (b)  The  assent,  which 
the  statute  requires,  must  be  an  assent  to  the  very  re* 
coTerjr  or  discontinuance  by  which  the  lands  are  aliened, 
and  by  the  person  who  is  at  the  time  hein  No  assent, 
mtidb  would  satisfy  the  requisition  of  the  statute,  could 
be  giyen  by  Edward  JVatkins,  in  1778,  to  a  fine  which 
was  not  levied  till  1822,  long  after  his  death,  and  when 
other  persons  were  the  heirs  next  inheritable.  Mack* 
wiOiam^B  case,  (c)    Herring  v.  Brawn,  {d) 

Mr.  Tinney  and  Mr.  Wrottedey ;  Mr.  Tredaoe  and 
Mr.  Duckworth ;  Mr.  Pembsrton  and  Mr.  Turner^  for  the 
several  Defendants. 

In  Eyston  v.  Siudd  {e\  a  husband  and  wife,  seised  in 
right  of  the  wife,  levied  a  fine  to  a  third  person,  who 
rendered  the  land  back  to  the  husband  and  wife  and  the 
hdrs  of  their  bodies ;  a  fine  levied  by  the  wife  after  the 
death  of  her  husband  was  held  not  to  be  within  the  oper* 
ation  of  the  statute,  although  the  lands  were,  within  the 
words  of  the  act,  of  the  purchase  of  the  husband  by  the 
first  fine:  (y)  **  the  intent  of  statutes  being  more  to  be 
rq^arded  and  pursued  than  the  precise  letter  of  them  ^ 
br  oftentimes  things,  which  are  within  the  words 
of  statutes,  are  out  of  the  purview  of  them,  which 
purview  extends  no  further  than  the  intent  of  the 
makers  of  the  act ;  and  the  best  way  to  construe  an 
act  of  parliament  is  according  to  the  intent  rather 
than  according  to  the  words.  And  the  intent  of  the 
statute  of  1 1  Hen.  7.  was  to  restrain  women,  who  had 
j^Hotures  which  proceeded  originally  from  their  hus- 
bands,  or  from  the  ancestors  of  their  husbands,   from 

disin-* 

(«)  S  Burr,  704.  (d)  1  Veni.  368.    2  Shower,  185. 

(6)  2  Burr.  1 1  Jl.  (e)  Phwden,  459.^    Fin.  Ab.  xi?. 

(c)  Hob.  53%.  551.  pL4. 

(/)  Phwden,  464. 
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disinheriting  or  doing  other  injury  to  the  heirs  of  their 
husbands.  Wherefore  a  roan  ought  not  to  rest  upon 
the  letter  of  an  act"  Referring  to  the  same  case,  Lord 
Coke  observes  (a),  <^  This  is  directly  within  the  letter  of 
the  statute,  and  yet  it  is  out  of  the  meaning ;  because 
the  state  of  the  land  moved  from  the  wife,  so  as  it  was 
the  purchase  of  the  husband  in  letter,  and  not  in  mean* 
ing."  So  here,  the  lands  in  question  were  the  purchase 
of  the  husband  in  letter  only,  and  not  in  meaning :  he 
purchased  nothing  but  the  equity  of  redemption ;  he 
settled  nothing  but  the  equity  of  redemption ;  and  every 
shilling  that  was  paid  for  the  equity  of  redemption  came 
from  the  wife's  sister  of  the  half-blood.  There  never 
was  any  estate  in  him,  which  he  was  at  liberty  either  to 
settle  or  not.  It  is  evident  from  the  recitals  of  the  deeds 
of  AprU  1755,  that  he  was,  from  the  firsts  a  trustee^  ion 
the  purposes  of  the  proposed  settlement,  of  the  only 
estate  which  he  at  any  time  had  in  the  lands ;  and  Am^ 
Constablej  as  soon  as  the  estate  was  conveyed  to  hiro, 
might  have  filed  a  bill  to  compel  him  to  execute  a  settle- 
ment pursuant  to  the  terms  of  the  agreement,  on  the 
faith  of  which  she  had  advanced  the  purchase  money. 
How  can  lands  be  considered  to  have  been  substantially 
the  purchase  of  the  husband,  or  to  have  proceeded  from 
him,  when  the  money,  with  which  they  were  bought* 
was  furnished  by  the  wife's  relation,  and  furnished  on 
an  express  agreement,  that  the  lands  should  not  remain 
the  property  of  the  husband,  but  should  be  conveyed 
upon  certain  trusts  for  the  benefit  of  the  wife  anc}  the 
heirs  of  her  body  ? 


The  statute  does  not  apply,  if  the  settlement  be  made 
by  a  stranger,  Ward  v.  WaUhew  {b) ;  much  less,  if  the 
property  be  derived,  as  is  the  case  here,  from  the  wife  or 

ber 

(a)  Firtt  TfutUtde,  866  a. 

{b)  Cro,  Jac,  IS3»   Vin,  Ab,  xi?.  554.  in  margiib 
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ber  rebuioDS :  nor  does  it  make  any  difference  that  the 
husband  pays  a  sum  of  money  to  the  relations  of  the 
wife  fitNH  whom  the  settlement  proceeds.  Copland  v. 
Piatt,  (a)  Here  there  is  still  less  question,  for  no  part 
of  the  purchase  money  was  advanced  by  the  husband. 

It  has  been  argued  that  part  of  the  consideration  for 
the  conreyance  is  to  be  considered  as  haying  moved 
from  William  Watkins  /  because,  as  between  him  and  the 
Teodorsy  he  became  liable  to  pay  the  mortgage.  But  the 
setdement  extended  only  to  the  equity  of  redemption, 
sod  not  to  the  estate  discharged  of  the  mortgage.  If 
be  had  paid  off  the  mortgage,  the  security  would  have 
been  transferred  to  him,  and  he  would  have  held  it  for 
his  own  benefit.  He  had  an  indemnity  on  the  estate 
itself  for  all  that  he  might  pay  in  satisfaction  of  the 
nortgage :  whatever  he  might  so  pay  would  be  a  con- 
aderation  for  which  he  would  acquire  an  interest  para* 
mount  to  the  settlement  oi April  1 755;  and,  consequently^ 
the  making  of  such  payments,  and  still  more  the  liability 
to  make  them,  could  not  be  any  part  of  the  consider* 
ation  for  that  interest  which  was  comprised  in  the  set- 
dement. 


1880. 


The  cases  cited  on  behalf  of  the  P]ainti£fs  do  not 
bear  oat  the  proposition  for  which  they  contend.  In 
Symiofi  V.  Turner^  the  estate,  which  the  wife  parted 
withy  was  acquired  under  a  setdement  made  by  the 
busband,  and  was  expraoisione  rdri:  all  that  the  second 
settlement  did  was  to  substitute  an  estate  tail  in  lands 
of  15(M.  a  year  for  an  estate  tail  in  lands  of  greater 
viloe:  the  wife  relinquished  a  settlement  of  lands  which 
were  of  the  purchase  or  inheritance  of  her  husband  for 
a  settlement  of  part  of  the  same  lands :  the  first  settle- 
msDi  being  within  the  statute,  the   second   also    was 

necessarily 

(a)  Jo^  254.  Cro.  Car.  944.    Vhu  Ab,  xiv.  551.  pi.  6. 
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necessarily  within  it  Kinaston  v.  Loyd  proceeded  on 
the  principle,  that  the  money  arising  from  the  sale  c^ 
the  wife's  lands  vested  absolutely  in  the  husband  s  so 
that  the  estate,  purchased  with  it,  was  to  be  considered 
as  paid  for  by  him  alone.  The  decision  in  Stockbridg^s 
case  rested  on  the  ground,  that  the  copyhold  was  com- 
pletely extinguished  by  the  enfranchisement,  and  that 
the  only  estate  which  the  heir  claimed  was  that  free- 
hold which  the  husband  had  purchased  and  paid  for. 
In  Piggot  y.  Palmer  the  transaction  took  place  before 
marriage ;  the  father  of  the  wife  paid  the  140/.  in  con* 
sideration  of  the  marriage  and  of  the  settlement :  and 
the  husband  was  by  the  marriage  the  purchaser  of  the 
wife's  portion.  The  same  observations  apply  to  Khrk^ 
man  v.  JTiompson^  with  this  difference  only,  that  there 
the  money  was  paid,  not  to  the  husband  but  to  the 
husband's  father.  In  cases  of  that  description  the  monegr 
which  proceeds  from  the  wife,  or  her  relations,  cannot 
be  considered  as  part  of  the  price  of  the  estate  which  is 
brought  into  settlement :  it  is  paid  in  consideration  of 
the  marriage. 


Mr.  Bickerstethf  in  reply,  cited  Hawkins  v.  Kemp  (a), 
in  support  of  the  position  that  the  fine  levied  by  Edward 
JVatkins  could  not  be  deemed  an  assent  to  the  fine  sub- 
sequently levied  by  his  mother. 


March  9. 


J%e  Master  of  the  Rolls. 

In  this  case,  a  woman,  seised  in  tail  of  certain  lands 
under  a  settlement  to  which  the  husband  was  a  par^, 
alienates  those  lands  after  the  death  of  her  husband: 
and  the  material  question  in  the  cause  is,  whether  these 
lands  are,  within   the  statute  of  the  1 1  Hen.  7.  c.  90^ 

ex 


(4l)5  £05/,  410. 
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ex  pramsume  xnri?    Being  of  opinion  that  these  lands        1830. 
are  not  within  the  intent  of  the  statute,  it  is  not  ne» 
oenary  for  me  to  state  more  of  the  facts  of  this  case 
than  are  necessary  to  explain  the  reasons  of  my  judg- 
ment 

By  deeds  of  lease  and  release  of  the  28th  and  S9th  of 
Jimuanff  1755,  between  Elizabeth  Hughes  and  Latiiia 
Hughes  of  the  one  part,  and  William  Watkins  of  the  other 
put, — after  reciting  that  WiUiam  Watkins  had  agreed  to 
purchase  the  lands  in  question  for  a  sum  of  2480/.  105. 
and  had  entered  upon  the  possession  on  the  24th  of  June 
then  last  past,  and  was  from  that  day  to  pay  interest  on 
t  mortgage  of  1500/.  stated  to  be  charged  on  the  said 
liodli  and  was  to  pay  the  principal  of  the  mortgage  out 
of  the  said  purchase  money  of  2480/.  105.,  —  the  same 
premises,  in  consideration  of  the  sum  of  980/.  IO5.,  being 
the  residue  of  the  purchase  money,  were,  by  Elizabeth 
Hughes  and  Lietitia  Htdghes^  conveyed  to  William  Wat* 
Idnsj  his  heirs  and  assigns,  to  the  only  proper  use  and 
behoof  of  William  Watkins,  his  h^irs  and  assigns  for 
ever. 

By  an   indenture   of   settlement  bearing    date  the 
25th  day    of  April    1755,    made     between     William 
Watkins  and  Philadelphia  his  wife,  of  the  first  part; 
Jim  Cofistable  therein  stated  to  be  the  sister-in-law,  but 
in  fiict  being  sister  of  the  half  blood,  of  the  said  Phila- 
idphia,  of  the  second  part,  and  Thomas  Symonds  of  the 
third  part,  —  after  reciting  the  effect  o^  the  indenture  of 
idease  of  the  29th  oi  January  1755,  and  that  such  pur- 
diase  80  made  by  William  Watkins  was  agreed  for  and 
made  by  him  with  the  approbation  of  Ann  Constable^ 
who  advanced  him  the  sum  of  980/.  10s.  the  consider- 
ation money  for  the  purchase  thereof,  upon  condition 
that  such  estate  and  premises  should  be  settled  and  con- 
veyed 
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1890.       veyed  to  the  uses  thereinafter  expretsed— it  was  witnessed 
that  the  said  lands  were  therd>y  conveyed  to  the  said 
Thomas  Symonds,  to  the  end,  intent,  and  purpose  that 
the  said  Arm  Constable  might  thereont  receive  an  an- 
nuity of  SO/,  for  and  during  the  term  of  her  natural  life, 
and  subject  thereto,  and  to  the  said  mortgage  sum  of 
1500/.,   to  the  use  and  behoof  of  the  said  WiUiam 
fVatkins  and  Philadelphia  his  wife^  for  and  during  the 
term  of  their  natural  lives,  and  the  life  of  the  survivor 
of  them,  without  impeachment  of  waste  during    the 
life  of   WiUiam    fVatkins  only,    and   from    and   after 
the  decease  of  the  survivor  of  them,  to  the  use  of  the 
heirs  of  the  body  of  the  said  Philadelphia  by  the  said 
William  Watkins  lawfully  begotten,  and  in  de&ult  of 
such  issue  to  the  ^use  and  behoof  of  the  right  hears 
€^  William    Watkins:    and    William  Watkins   thereby 
covenanted  that  he  had  done  no  act  to  diarge  or  in- 
cumber the  premises.     This,  therefore,  is  a  settlement, 
not  of  the  lands  therein  mentioned,  but  of  the  equity  of 
redemption  of  those  lands  only,  subject  to  the  annuity  of 
SO/,  per  annum  to  Ann  Constable^  and  subject  to  the 
mortgage  of  1500/.   and  interest     If  William  Watkins 
had  afterwards  paid   this  mortgage  money,  he  was  at 
liberty  to  keep  the  mortgage  on  foot  for  his  own  per- 
sonal benefit,  and  as  against  all  persons  claiming  under 
the  settlement.    The  whole  consideration  of  the  settled 
property  was  paid  by  the  sister  of  the  wife ;  and  though, 
within  the  letter  of  the  statute  of  1 1  Henry  7.,  this  may 
be  considered  as  a  purchase  by  the  husband,  yet  it  is 
not  a  case  within  the  equity  of  the  statute ;  the  husband 
being,  in  his  character  of  purchaser,  merely  the  instru- 
ment of  the  wife's  sister,  and  having  made  no  provisioQ 
whatever  for  the  wife  or  her  issue. 

I  fully  adopt  the  principle  of  those  authorities  in 
which  it  is  held  that,  where  an  estate  is  settled  partly  in 
consideration  of  the  marriage,  and  partly  in  consider- 
ation 
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alkm  of  money  paid,   the  consideration  of  marriage       1880. 
will  prevail,  and  will  bring  the  case  within  the  statute :     L,   -  -  * 

\Vatkims 

bat  these  authorities  have  no  application  to  this  case. 


V. 

Lewis. 


The  bill  must  be  dismissed,  and  must  be  dismissed 
with  coats. 


1830. 

PALMER  i;.  SCOTT.  Rolls. 

Jifarch  1. 

ITAMPSON  had  received  and  disbursed  monies  as  the  The  written 

"  solicitor  and  agent  of  the  Plaintiff  Po/m^,.  and  in  of  Jn^f 

1882,  on  the  occasion  of  the  sale  of  a  farm,  called  Farley^  will  be  en- 

beknging  to  the  latter,  the  purchase-money,  amounting  though  the 

to  upwards  of  3000/.,  came  into  the  hands  of  Hmupson.   ^^^  party  » 
*^  ^  not  mutually 

bound  by 
On  the  23d  of  December  1822,  Hampson  wrote  to  ^'^• 
Palmer  in  the  following  terms : — ^*  I  have  great  pleasure 
in  informing  you  that  the  Farley  purchase  is  now  finally 
setded.  I  have  on  the  other  side  sent  you  the  par- 
ticulars, with  the  balance  paid  to  me,  amounting  to 
326  l£i  15&  I  will  endeavour  to  obtain,  very  soon,  a  se- 
oority  for  this  sum ;  but  if  I  should  not  be  successful, 
I  will  transfer  to  you  a  mortgage  to  pay  you  4/.  per  cent. 
far  the  interest  of  the  money  until  it  is  invested."  In 
a  letter  of  the  14th  of  Aprils  1823,  Palmer  complained 
diat  he  had  received  no  document  to  show  what  bad 
become  of  the  purchase-money  of  Farley^  and  pressed 
for  a  statement  of  his  account.  Hampson^  in  reply,  stated 
that  be  would  be  in  London  shortly  after  Whitsuntide^ 
when  he  would  bring  with  him  a  security  for  3000/.  and 
settle  the  balance. 

In  June  Mr.  Palmer  again  pressed  for  a  settlement ; 
nd  OD  the  17th  ofjkney  Hampson  answered  as  follows : 

"  I 
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18S0.  — -  '^  I  will  in  a  few  days  make  out  a  statement  of  the  ac- 
count, with  a  remittance  for  the  balance,  and  an  acknow- 
ledgment that  I  have  in  my  hands  a  mortgage  deed  for 
3000/.,  with  an  undertaking  to  assign  it  to  you  when 
required.  This,  I  trust,  will  be  satisfactory  ibr  the  pre- 
sent." On  the  15th  of  Jtifyf  Hampson  again  wrote  to 
PalmeTf  saying,  —  '*  I  have  on  the  other  side  sent  you 
an  acknowledgment  of  having  the  security  of  30002. 
and  a  draft  for  3612.  1 5s.  viz.  261/.  ISs.  being  the  ba- 
lance received  of  Mr.  Crccfxley^  in  December  last,  and 
100/.  on  account  of  the  timber." 

The  acknowledgment  was  in  the  following  words :  -^ 
^*  15th  July  1823.  I  acknowledge  to  have  in  my 
hands  a  mortgage  deed  made  by  Thomas  NtcoU  to  me^ 
of  an  estate  at  StudAam  in  the  county  of  Bedfbrd^  for 
securing  the  sum  of  3000/.  and  interest ;  and  having  re- 
ceived this  sum  dijohn  Sharpe  Palmer  Esq.  in  December 
last,  I  do  hereby  undertake,  when  thereto  required  by 
him,  to  execute  a  transfer  of  this  mortgage  to  him. 

**  Leonard  Hampson.'* 

Mr.  Palmer's  answer  was  dated  on  the  following  day, 
and  was  in  these  words :  •— ''  I  have  this  moment  re- 
ceived your  obliging  letter,  enclosing  a  draft  on  Sir  John 
Perring^  Bart.,  Shaw,  Barber,  and  Co.,  for  361/.  IBs* 
I  shall  be  truly  glad  to  receive  a  statement  of  debtor 
and  creditor,  which  you  kindly  promise  to  send  on  your 
return  home,  as  I  do  not  know  how  to  arrange  my  ac- 
counts till  our  affairs  are  settled." 

On  the  9th  of  August  Mr.  Palmer  wrote  to  Mr. 
Hampson  as  follows :  —  *^  I  have  received  this  morn- 
ing a  letter  from  my  solicitor  at  Chelmsford,  in« 
forming  me  that  he  has  entered  into  an  agreement 
for  the  purchase  of  a  small  farm  contiguous  to  mine 
in    Essex^  which  my  friends    have  recommended   as 

parti- 
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|NUticiilai]y  advantageous  to  the  little  property  I  pos-  1880. 
sett  there.  It  is  therefore  become  absolutely  requi- 
site to  arrange  my  bSbxts  with  you,  for  which  purpose 
I  inteiid  coming  to  Jjuton  either  the  latter  end  of  next 
or  the  banning  of  the  week  following,  when  I  hope  it 
will  be  convenient  to  you  to  give  me  an  hour  'or  two 
some  morning,  that  I  may  discharge  my  debts,  and 
may  be  enabled  to  form  an  idea  what  money  I  shall  have 
at  my  disposal.'' 

This  letter  was  followed  by  another,  dated  the  18th  of 
Augusii  which  was  in  these  words :  —  *^  As  I  have  not 
received  any  answer  to  my  letter  of  Friday  last,  I  con- 
dude  you  are  from  home,  &c.  &c.  I  shall  not  have 
80002.  to  put  out  on  mortgage,  as  I  shall  want  1000/.  to 
pay  for  my  late  purchase  about  the  middle  of  September. 
I  depend  upon  this,  as  the  8000/.  was  left  in  your  hands 
as  a  temporary  arrangement,  agreeable  to  your  desire.'' 

Hdmpsan  died  insolvent,  without  having  paid  the 
aOOOf.  to  Mr.  Palmer^  and  without  having  assigned  the 
mortgage;  The  bill  was  filed  against  his  representatives 
lo  compel  an  assignment  of  the  mortgage,  pursuant  to 
his  undertaking  of  the  15th  otjufy  1828. 

Mr.  JVeslove  and  Mr.  Rawlinsj  for  the  Plaintiff. 

The  letter  of  the  15th  ofjufy  contains  an  express  un- 
dertaking by  which  Hampson  was  bound,  unless  Palmer 
rejected  it  Far  from  rejecting  it.  Palmer  expresses 
himself  satisfied  with  the  communication,  retains  the 
undertaking^  and  acquiesces  in  the  arrangement.  It  b 
tme  that  he  shortly  afterwards  presses  Hampson  for  a 
settlement  of  accounts,  and  states  that  he  would  not  have 
the  8000/.  to  lay  out  on  mortgage,  as  he  would  want 
lOOOJL  to  complete  a  purchase  which  he  had  made.    But 

Dd  all 
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18S0*  all  this  is  perfectly  consistent  with  his  having  acceded  to 
HampsoiC^  undertaking  to  hold  NicaHTs  mortgage  as  a 
security  for  the  debt  due  to  him,  Palmer.  Hampson  and 
Palmer  had  other  pecuniary  dealings  besides  the  trans- 
action as  to  the  SOOO/.  There  was  no  intention  on  either 
side  that  the  money  should  remain  permanently  in 
HampsofCs  hands ;  the  arrangement  was  merely  tempo- 
rary: Palmer  might  at  any  moment  call  in  the  whole  or 
any  part  of  the  money  in  Hampson^s  hands :  but  so  long 
as  any  part  of  the  money  remuned  with  Hampson^ 
NicoWs  mortgage  was  to  be  a  security  for  it. 

Mr.  Bickersteih  and  Mr.  Barber^  contra. 

The  acknowledgment  inclosed  or  contained  in  the 
letter  of  the  1 5th  of  Jidtfy  was  merely  a  proposal ;  and 
in  order  to  constitute  an  agreement,  there  ought  to  have 
been  an  acceptance  of  it  in  writing,  on  the  part  of 
Palmer.  An  agreement  is  not  perfect  till  both  parties 
are  bound ;  here  Palmer  never  was  bound ;  and  he  never 
considered  himself  bound.  The  offer  made  to  him  wa^^ 
that  he  should  become  mortgagee  of  Hampson's  interest 
in  a  mortgage ;  to  that  offer  he  never  acceded :  on  the 
contrary,  before  four  weeks  had  elapsed,  he  was  pressing 
Hampson  for  a  settlement  of  accounts,  and  payment  of 
the  money. 

The  Master  of  the  Rolls. 

Where  there  is  a  proposal  merely,  it  must,  to  consti- 
tute an  agreement,  be  accepted  by  writing :  but  here  it 
is  not  a  proposal,  but  an  express  undertaking,  which  this 
Court,  will  compel  the  party  signing  it  specifically  to 
perform,  although  the  other  party  has  not  bound  himself 
by  writing. 
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GREEN  V.  SPICER.  iSST*. 

nOBEBT  PINNING  the  elder,  by  bis  will,  devised  Where  tnu. 
certain    real  estates  to  John  Sptcer  and  Dantel  will  have  a 

BobertsoHy  and  their  heirs  and  assiinis,  ^*  upon  trust  to  discretion  as 
,  J  ,  *  I  to  the  manner 

Jet  and  manage  the  same,  and  receive  the  rents,  issues,  of  theappli- 

tud  profits  thereof  and  to  pay  and  apply  the  same  rents,  J!j??^^^i*? 
issues,  and  profits  to  or  for  the  board,  lodging,  main-  the  benefit  of 
tenance,   and   support,  and   benefit  of  my  son  Robert  ^^n^bu^no 
Pinning  at  such  times  and  in  such  manner  as  they  shall  power  to  ap 
think  proper,  for  and  during  the  term  of  his  natural  ^^^  than^r 
life;  it  being  my  wish  that  the  application  of  the  rents  the  benefit  of 
and  profits  for  the  benefit  of  my  said  son  may  be  at  tr^t  daring 

die  entire  discretion  of  the  said  John  Sptcer  and  Daniel  ^  ^»^®>  ^"  "^ 

terest  passes 

Bobertsonj  and  the  survivor  of  them,  and  the  heirs  and  to  his  assignees 
assigns  of  such  survivor,  and  that  my  said   son  shall  ^nderthem- 
not  hare  any  power  to  sell  or  mortgage,  or  anticipate  in  notwithstand- 
any  way  the  same  rents,  issues,  and  profits,  or  any  rents,  /n^he  wSr^ 
issnesy  and  profits,  dividends  or  interests,  derived  under  that  he  shall 

tfais  my  wiU.  power  to  sell, 

mortpge,  or 
anticipate  the 
Bobert  Pinning  the  younger  had  taken  the  benefit  of  iocome  of  the 

the  act  for  the  relief  of  insolvent  debtors ;  and  the  bill  ^"^ 
was  filed  by  the  assignee,  praying  that  he  might  be  de- 
clared entitled  to  the  rents  and  profits  of  the  devised 
hereditaments  during  the  life  of  Robert  Pinning  the 
yomiger* 

Mr.  Bickersteih  and  Mr.  Ghrdlestone  jonior,    for  the 
Plaintiff. 

The  mode  of  applying  the  income  for  the  son's  benefit 
is  in  the  discretion  of  the  trustees ;  but  they  have  no 

D  d  2  power 
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1850.  power  to  withhold  it  from  him,  or  to  apply  it  otherwise 
than  for  hb  benefit;  therefore,  he  takes  a  life  estate  ia 
this  property :  and  there  is  no  clause  in  the  will  which 
makes  his  interest  determine,  in  the  event  of  his  attempt- 
ing to  assign  or  incumber  it,  or  of  his  becoming  a 
bankrupt  or  insolvent.  The  son  being  thus  tenant 
for  life  of  the  property,  the  proviso  which  declares  that 
he  shall  not  have  power  to  sell,  mortgage^  or  anticipate 
the  income,  will  not  prevent  his  life  estate  from  passing 
to  his  assignee.     Graves  v.  Dolpkin  (a),  Brofukm  v.  So* 

Mr.  Jgar  and  Mr.  Parker^  eantrd. 

The  son  can  daim  uothing  under  the  will,  except 
through  the  discretion  of  the  trustees.  He  could  not 
have  compelled  them,  through  the  interposition  of  this 
Court,  to  have  paid  him  over  any  part  of  the  rents,  if 
thqr,  in  the  honest  exercise  of  their  discretion,  thought 
that  it  would  be  for  his  benefit  to  keep  the  income  of 
this  property  for  some  time  out  of  his  control ;  and  the 
assignee  cannot  have  a  better  right  than  the  insolvent 
himself  would  have  had.  The  interest  of  the  son  b  only 
a  species  of  possibility,  which  will  not  pass  to  an  assignee : 
Thomas  v.  Freeman,  (c)  If  the  assignee  is  enUded,  the 
discretion  of  the  trustee  b  at  an  end ;  that  is^  an  essen* 
tial  part  of  the  devise  b  annihilated. 

The  Master  i^ihe  Rolls. 

The  question  in  the  cause  is,  whether  the  testator^s 
son  Robert  Pinning  takes  any  estate  or  interest  under 
the  will,  other  than  by  the  exercise  of  the  discretion  of 
the  trustees. 

Robert 

(a)    1  iSuR.    66.      See    aUo  {h)  \  Rote^x^t,    is  r«f.4SS. 

1  Swamton^  481.  n.  (c)  2  Vemouy  565, 
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Bobert  Pinnitig  takes  a  vested  life  estate  of  which  the        1830. 
trustees  cannot  deprive  him  by  any  exercise  of  their  dis- 
cretion :  they  are  bound  to  apply  the  rents,  issuesi  and 
profits  for  the  benefit  of  Bobert  Pinning^  and  their  dis- 
cretkm  applies  only  to  the  manner  of  the  application. 

Decree  for  the  PlaindC 


Rolls. 

MATTHEWS  v.  MAUDE.  March  s. 

nPHE  residuary  clause  in  the  will  of  John  Crozier  Esq.,  ^^^ 

was  in  the  following  words :  —  **  All  my  remaining  po««  by  will  of 

monies  and  securities  for  money,  either  in  the  public  or  which  she  en- 

•ompany's  funds,  or  money  on  mortgages,  or  other  secu-  J^^^  ^J^^^ 

rily,  and  all  my  property  of  what  nature  and  kind  soever  gift  of  her 

and  wheresoever,  I  give  and  bequeath  to  my  sister,  ^[^ifjjrj?*'* 

BUtabeth  Crozier^  during  her  natural  life,  yet,  so  that  she  perty  consist- 

shall  have  powers  to  call  in  the  whole  or  any  part  of  thai  ^mk  stock 

property,  and  to  place  out  the  same  again  either  in  Gk>-  ^^ich,  after 

fcnmient.  Bank,  or  South  Sea  Annuities,  or  in  security  on  death,  was  in- 

hmd.    And  I  moreover  give  to  my  said  sister  EUzabeUm  ^^■•^^  ^y  f 

^  ^  »  bonus  to  8750^: 

and  to  her  heirs  and  executors,  the  whole  or  any  part  of  The  testatrix 
ny  said  residuary  property,  on  condition  that  she  shall  j^JdTshortly 
and  do,  by  a  will  in  writing  duly  executed  by  her,  dis*  after  the  boons 
pose  of  such  whole  or  such  part ;  but  if  she  shall  decline  described  the' 

or  forbear  to  make  such  a  disposition  by  written  will,  Bankstcckas 
-.  -        ,        ,    ,  ,  /.     .  1        .1  consisting  of 

dien  I  direct  that  the  whole  or  such  part  of  said  residuary  7000/. :  The 

property  so  undisposed  of  by  my  said  sister  shall,  on  her  ^^^I'^^^f!^ 
demise^  be  divided  into  four  equal  portions  or  parts ;  two  panedby  force 
of  these  parts  shall  be  given  to  my  nephew  John  Crozier f  pj^^^  ^" 
one  other  part  I  give  to  my  brother  Joseph  Crozier^  and  which  plunly 
the  remaining  part  shall  be  equally  divided  among  my  intention  to 
sister  Robinson^s  sons  and  daughters,  or  their  legal  re*  bequeath  all 

°  °  that  the  testa- 

pieseBtatives."  trix  derived 

Dd  S  The  f«»nh«l>ro- 

ther. 
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Matthews 

V, 

Maudb. 


The  testator  died  in  1806.  He  appointed  John  MU^ 
Mnson  and  Philip  Wyatt  his  executors.  Mitchinson 
alone  proved  the  will. 

The  testator  at  the  time  of  his  death  had  7000Z.  Bank 
Stock,  which  formed  a  part  of  his  residuary  property. 
The  residue  of  the  personal  estate  and  effects  of  the 
testator,  exclusive  of  this  sum  of  Bank  stock,  consisted 
of  4000/.  8  per  cent,  reduced  Bank  annuities,  and 
84,8 18/.  2s.  Sd.  Sper  cent,  consolidated  Bank  annuities. 
These  stocks  were  transferred  into  or  entered  in  the 
name  of  Mitchinsonj  and  afterwards  of  MitchinsorCs  ex- 
ecutors. 


By  the  56  G.  8.  c.  96^  which  came  into  force  on  the 
26th  of  June  1816,  it  was  enacted,  **  that,  in  consider- 
ation of  the  advance  of  3,000,000/.  for  the  public  service, 
the  capital  stock  of  the  governor  and  company  of  the 
Bank  of  England  should  be  increased  and  extended  from 
the  sum  of  11,642,400/.,  of  which  the  same  then  con- 
sisted, to  the  sum  of  14,558,000/.,  making  an  increase  or 
addition  of  2,910,600/.  capital  stock;  and  that  the  sum 
of  2,910,600/.  capital  stock  should  be  appropriated  and 
divided  amongst  the  several  persons,  bodies  politic  and 
corporate,  who  were  proprietors  of  Bank  stock  on  the 
28d  oSMajf  1816,  at  the  rate  of  25/.  for  every  100/.  of 
Bank  stock,  which  such  persons,  bodies  politic  and  cor- 
porate, were  then  respectively  proprietors  of,  or  had 
standing  in  their  respective  names  in  the  books  kept  by 
the  governor  and  company  for  the  entry  and  transfer  of 
such  stock,  and  so  in  proportion  for  a  greater  or  lesser 
sum :  and  that  such  division  and  appropriation  should 
be  placed  to  the  credit  of  the  respective  names  of  such 
persons,  bodies  politic  and  corporate,  in  the  books  of  the 
governor  and  company  accordingly :  and  that  all  such 
persons,  bodies  politic  and  corporate^  should,  from  the 

time 
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time  of  such  division  and  appropriation,  be  lawfully  en- 
titled to  the  additional  sum  of  Bank  stock  so  placed  in 
or  to  the  credit  of  their  respective  names,  and  respectively 
be  entitled  to  be  paid  the  same  rate  of  dividend  thereon, 
and  to  possess  and  enjoy  the  same  profits,  privileges, 
and  advantages  in  respect  thereof,  in  like  manner  to  all 
intents  and  purposes  as  they  were  entitled  to  be  paid, 
possess  and  enjoy,  in  respect  of  the  Bank  stock  which 
itood  in  their  respective  names  on  the  2dd  of  May 
1816.*' 


1830. 


Mattrbwb 

p. 

Mauob. 


In  pursuance  of  this  act,  the  sum  of  7000/.  Bank 
stock,  which  formed  part  of  the  residue,  was  increased 
to  8750/. ;  and  the  additional  1 750/.  was,  on  the  29th 
xXJune  1816,  entered  in  the  books  of  the  Bank  of  JSng- 
Itmd  in  the  names  of  the  executors  of  Mitchinson. 


The  sister,  Elizabeth  Crozier^  made  her  will  on  tlie 
18tb  oi  July  1816,  inter  alia^  in  the  following  words:  — 
**  And  as  to  all  such  monies  as  now  constitute  the  re- 
sidue of  the  personal  estate  of  my  said  late  brother,  John 
Crazier^  and  which,  by  virtue  of  his  will,  I  am  enabled 
to  will  and  dispose  of,  consisting  of  7000/.  Bank 
irtock,  4O00/.  3  per  cent,  reduced  Bank  annuities,  and 
84,818/.  2s.  Sd.  or  thereabouts,  S  per  cent,  consolidated 
Bank  annuities  ;  and  as  to  all  my  own  monies,  goods, 
chattels,  and  personal  estate  and  effects  whatsoever  or 
wheresoever,  after  payment  of  my  debts  and  legacies  and 
testamentary  and  funeral  expences,  and  subject  there- 
unto^ I  do  hereby,  in  exercise  of  every  power  in  me 
tested,  or  me  hereunto  enabling,  give,  bequeath,  limits 
luid  appoint  the  same  and  every  part  thereof  respec- 
tively, unto  George  Bjobinson^  Elizabeth  Matthews^ 
Deborah  Richardson^  Joseph  Henderson^  Jane  Macadam^ 
and  Ann  Henderson^  in  equal  shares :  and  I  direct  the 
same  to  be  paid  or  transferred  to  them  the  said  George^ 

D  d  4  Eliza. 
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1850; 


Mattubwi 
Maudb. 


Elizabeikf  Deborah^  Joseph,  Jane^  and  AnHf  acooriiingl]^ 
as  ^n  after  my  decease  as  conveniendy  may  be." 

The  bill  was  filed  by  appointees  under  the  will  of 
Elizabeth  Crazier,  and  the  question  in  the  cause  was,  — • 
whether  the  8750/.  Bank  stock  passed  by  her  will,  or 
only  the  ori^nal  7000/.  ? 

Mr.  Bickersteth  and  Mr.  Duckworth,  for  the  Plaintiffiit 
contended,  that  the  will  manifested  a  plain  intention  in 
the  testatrix  to  dispose  of  every  thing  which  constituted 
part  of  the  residue  of  her  brother's  personal  estate 
or  which,  under  his  will,  she  had  power  to  bequeath* 
In  enumerating  the  particulars  of  property  she  had 
fallen  into  a  mistake:  probably  in  consequence  of  her 
not  being  aware  that  the  Bank  stock  had  been  increased 
by  a  bonus,  which,  however,  was  not  actually  placed  to 
the  credit  of  the  testator's  estate  till  a  few  days  after  the 
right  to  it  accrued,  she  had  stated  the  amount  of  Bank 
stock  according  to  what  it  had  previously  been,  in* 
stead  of  including  in  her  estimate  the  25/.  per  ceni^ 
which  had  been  lately  added  to  the  capital.  But  sndi 
an  inaccuracy  in  the  specification  of  particular  sums 
would  not  prevent  the  Court  from  giving  e£fect  to  the 
intention  manifested  by  the  general  tenor  of  the  b^ 
quest.     Milner  v.  Milner.  {a) 

The  Defendants  would  probably  rely  on  the  case  of 
N arris  v.  Harrison  {b),  where  bequests  of  14*00/.  and 
1400/.  Bank  stock,  were  held  not  to  pass  the  additi<Hial 
capital  given  by  the  56  G.  S.  c.  96.  But  the  decision  in 
that  case  proceeded  on  the  ground  that  the  testator  had 
given  only  a  specific  amount  of  the  Bank  stock ;  that 
there  were  no  words  in  the  will  which  manifested  an  in- 
tention  to  give  more  than  a  specific  sum ;  that  the  will 

was 
(a)  1  Vet.  sen.  107.  (6)  2  Mad.  268. 
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was  made  before  the  act  giving  the  bonus  was  passed ; 
and  that  there  was  tio  ground  for  supposing  that  the 
testator  meant  to  give  a  portion  of  capital  which  did 
not  then,  exist. 


18S0. 


Matthxws 

V, 

Mauds* 


For  the  defendant  it  was  argued,  that  the  testatrix 
bad,  so  fiir  as  related  to  Bank  stock,  disposed  only  of 
7000^9  and  that  Norris  v.  Harrison  was  an  authority  in 
point.  It  must  not  be  inferred  that  she  would  have  dis- 
posed of  the  whole  8750/.  Bank  stock  in  the  same  way 
IS  she  chose  to  dispose  of  a  much  less  sum.  The  tes- 
tatrix was  either  aware  or  not  aware  that  the  bonus  had 
been  given  by  the  act  of  parliament.  If  she  were  not 
iware  of  the  circumstance,  she  could  not  have  meant  to 
give  a  thing,  of  the  existence  of  which  she  was  altogether 
igniHnaDt:  if  she  was  aware  of  it,  the  specification  of  a 
sum  of  7000L  Bank  stock,  and  the  omission  to  make 
any  mention  of  the  bonuSf  afforded  clear  proof  that  she 
meant  to  appoint  only  the  7000/. 


The  Master  qfihe  Rolls. 

This  is  a  question  of  intention ;  and  it  cannot  be 
donbtedy  firom  the  language  used,  that  the  testatrix 
meant  to  dispose  of  all  the  residuary  property  of  her 
brother,  although  her  enumeration  of  that  property  was 
not  correct. 
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Rolls. 

March  8.  PONTON  V.  DUNN. 

In  a  part-  T|Y  an  indenture  dated  the  25th  oi  December  1825, 

nenhip  deed  W\ 

it  was  Btipu-  John  Dunn  and  Joseph  Bland  agreed  to  become 

tttt^^B  b-^  partners  in  the  business  of  a  tailor  for  a  term  of  seven 

tereit  in  the  years*     John  Dunn  was  to  bring  in  three  fourths  of  the 

o^^lra  alLr  <^pi^;  and  three  fourths  of  the  profits  were  to  be  paid 

his  death,  and  to  him,  his  executors,  administrators,  and  assigns.    One 

dunng  the  i»   i_        •     i 

tennofthe  ^^  ^^  Stipulations  contained  in  the  deed  of  co-partner^ 

Mrtncnhip,  ghip  was  in  the  following  words :  —  "  That  no  ben^t 

should  go  to  *^                                       ® 

such  persons  or  advantage  shall  come  or  accrue  to  the  said  Joseph 

5  IdlKJ  ^^^  ^°  ^^*^  ^^  ^^^  ^^*  ^^  *®  ^*^  "^^^  ^^^"'^  '^^'^ 

or  appoint,  the  expiration  or  other  sooner  determination  of  the  said 

of  appoint-  oo-partnership,  or  otherwise  howsoever,  or  of  or  in  any 

■j^cQ^^fttit  stock  or  stocks,  goods,  debts,  or  other  things  belonging 

Tolve  to  his  ^  ^^  ^^^  co-partnership  trade ;  but  in  case  the  said 

^fh '  'h  ^h*  ^^^  Dunn  shall*  happen  to  die  before  the  expiration  or 

to  his  children  otlier  sooner  determination  of  the  said  copartnership 

an?iiM^!^  term,  that  then  the  said  co-partnership  trade  or  business 

the  death  of  shall  be  carried  on  by  the  said  Joseph  Bland  for  the 


to  hi's  execu^'^  sidue  of  the  said  term,  for  the  benefit  of  himself  and  such 
tors  or  admi-  persons  or  person  as  the  said  John  Dunn  shall  by  his 
Held,  that  the  '^^  ^^'^  ^"^  testament  in  writing,  or  any  codicil  theretc^ 

true  construe-    name  and  appoint ;  and  in  default  of  such  appointment, 

tion  of  this,  is    ^       ,     ,        V.      ..  ,        ..  ^    ,  .,    ^,    ^ 

not  to  create  a  foi*  the  benefit  of  the  widow  of  the  said  John  Dunn  ;  or 

technical  jf  gj^^  gj^^|j  y^  dead,  for  the  benefit  of  his  children,  him 

power  of  ap-  ... 

pointmenty        surviving,  in  equal  shares,  or  in  such  other  manner  as 

to  thet^toUM*  ^^*^  ^  mutually  agreed  upon  between  such  children; 

an  absolute  and  in  case  of  the  death  of  all  and  every  of  the  children 

position  by  ^  ^^  the  said  John  Dunn^  for  the  benefit  of  his  executors  or 

^^  administrators:    such  persons  or  person,   or  the  said 

tor  made  a  widow,  children,  or  executors,  or  adminbtrators  of  the  said 
wUl,  not  con.  j^ 

tainingany  al-  v*^»  • 

lusion  to  the  power,  by  which  he  gave  all  his  estate  and  effects  to  one  of  his  children : 
Held,  that  hb  interest  in  the  partnership  passed  by  this  bequest. 
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Mtn  Dunftf  to  stand  precisely  in  his  place  and  stead,  18S0. 
and  to  be  entitled  to  the  same  shares,  proportions,  and 
interests  in,  and  to  have  the  same  control  over  (as  to  the 
management  and  carrying  on)  the  co-partnership  trade^ 
and  the  capital,  increase,  and  profits  thereof  as  by  the 
terms  of  these  presents  the  said  John  Dunn  would  hav^ 
been  entitled  to  himself,  if  living." 

Jbkn  Dunn  made  his  will  in  the  following  words :  — > 
^  This  is  the  last  will  and  testament  of  me,  John  Dunn^ 
of  Bedford  Street^  Covent  Garden^  in  the  county  of 
Middletes : — I  desire  that  I  may  be  interred  in  the  burial 
ground  belonging  to  the  nearest  church  where  I  may 
depart  this  life,  but  not  in  a  vault.  I  direct  the  payment 
of  all  my  just  debts,  and  funeral  and  testamentary 
cbarges  and  expences.  I  give  to  my  dear  daughters, 
CaHerine  Ponton^  and  Isabella  Bodbery  the  sum  of  5(tf. 
each  for  mourning :  and  as  to  all  my  freehold,  leasehold, 
and  all  other  my  estate  and  effects,  of  whatsoever  nature 
or  description  the  same  may  be  situate  and  being,  I  give;, 
devise,  and  bequeath  the  same,  and  every  part  thereof^ 
onto  my  dear  son,  John  William  Dunn^  a  major  in  his 
Majesty's  service,  his  heirs,  executors,  administrators, 
and  assigns,  absolutely :  I  appoint  my  said  dear  son  sole 
ezecQtor;  and  hereby  revoking  all  former  wills  by  me  at 
any  time  heretofore  made,  I  publish  and  declare  this  to 
be  my  last  will  and  testament,  as  witness  my  hand  and 
seal  the  11th  day  of  April  1827.    J.  Dunn:* 

He  died  a  few  days  afterwards,  leaving  his  two 
daughters,  Mrs.  Ponton  and  Mrs.  Bodber^  and  his  son, 
Jckn  William  Dunn^  surviving.  His  wife  had  died  in 
hb  lifetime.  The  business  had  continued,  since  his 
decease^  to  be  carried  on  under  the  provisions  of  the 
deed,  and  had  been  profitable. 

The  testator  had,  afier  the  execution  of  the  copart- 
nership 
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nersbip  deed,  given  large  portions  to  his  two  danghteis 
npon  their  respective  marriages* 

The  bill  was  filed  by  Mrs.  Ponion  and  Mr.  and  Mrs* 
Rodber.  It  charged  that  the  testator  bad  not  made  any 
appointment  of  his  share  of  the  business ;  that  he  had 
not  by  his  will  referred  or  alluded  to  hb  power  of  ap^ 
pointment ;  and  that  he  did  not  by  his  will  execute^  or 
intend  to  execute,  his  power.  It,  therefore,  insisted  that 
hb  interest  in  the  partnership,  in  defimlt  of  such  qipcHnt- 
ment,  passed  under  the  provbions  of  the  deed  to  bis 
three  children  (hb  wife  having  died  in  hb  lifetimeX  in 
equal  shares ;  and  it  prayed  that  the  Plainti£&  might  ba 
declared  entitled  to  two  thirds  of  the  testator^s  share 
of  the  partnership  trade,  stock,  and  eflfects,  and  to  a 
like  proportion  of  the  profits  during  the  residue  of  the 
term* 


Mr*  Tinney^  Mr.  Pemberionj  and  Mr.  Koe^  for  the 
Plaintifis. 

The  interest  of  John  Dunn  in  the  partnership  would 
have  ceased  on  his  death,  had  not  the  partnership  deed 
stipulated  otherwise ;  and  by  the  words  of  that  stipula- 
tion the  rights  of  those  who  claim  through  him  must  be 
determined.  Now  the  stipulation  is,  that  the  business 
should  be  carried  on  by  Bland,  after  the  death  of  Dunm^ 
for  the  benefit  of  himself  and  such  persons  as  Dunn 
should,  by  will,  appoint ;  in  default  of  appointment,  for 
the  benefit  of  Dunn*B  widow ;  or,  if  she  died,  of  DumCs 
children ;  and  in  case  of  the  death  of  all  his  childreOi 
for  the  benefit  of  hb  executors  or  adminbtrators:  and 
the  persons  to  whom  the  subsequent  profits  are  thus 
given,  are  to  take  also  Dunn's  share  of  the  capital.  The 
deed  amounts  to  a  settlement  of  Dunnes  interest  in  the 
partnership  from  the  time  of  hb  death,  on  hb  widow,  or, 
if  she  b  dead,  on  hb  children,  subject  to  hb  power  of 

appoint- 
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appointment,  by  which  their  interests  may  be  defeated.  1880. 
The  widow  is  dead ;  and  the  only  question  therefore  is, 
has  he. by  his  will  made  any  appointment?  The  will 
does  not  profisss  to  be  an  execution  of  the  power ;  it  does 
not  refer  to  the  power,  nor  to  the  subject  of  the  power ;  it 
is  merely  a  general  disposition  of  the  testator^s  estate  and 
effects.  The  will,  therefore,  is  not  an  execution  of  the 
power;  and  the  testator's  interest  in  the  partnership 
miut  go  to  the  persons  to  whom,  in  default  of  appoint- 
ment by  him,  it  is  limited  by  the  deed.  It  can^ 
not  pass  by  the  will  as  a  part  of  the  testator's  assets, 
becwise  it  was  only  in  the  event  of  the  decease  of  his  wife 
and  of  all  his  children  in  his  lifetime^  that  the  property 
in  qoestion  was  to  go  to  his  executors  and  administrators. 
In  the  erents  which  have  happened,  the  executor  is  ex- 
dttded  by  the  limitaUons  of  the  deed ;  and  under  those 
limitations  the  children  are  entitled  to  equal  shares. 

Mr.  BiekersUih  and  Mr.  Wakefidd^  contrcL 

.  ZXifW  and  Bland  are  the  <mly  parties  to  the  deed  | 
uA  tbc  sole  object  of  it  was,  to  limit  and  fix  thdr  re- 
spective interests  in  the  business.  They  agree  that  three 
finuths  of  the  profits  during  the  whole  continuance  of 
the  partnership  shall,  notwithstanding  DunrCs  death 
before  the  expiration  of  the  term,  be  paid  to  him,  his 
execntors,  or  administrators ;  and  to  avoid  any  doubt 
whidi  might  have  arisen  on  the  point,  he  stipulates  ex^ 
pressly  that  he  shall  have  the  right  to  dispose  by  will  of 
his  interest  in  the  business  and  profits.  The  deed  made 
his  interest  in  the  future  profits  a  part  of  his  estate ;  and 
it  must  pass  by  the  general  words  of  the  wilL  In  no 
part  of  the  deed  can  a  single  phrase  be  found,  which 
manifissts  an  intention  on  the  part  oi  Dunn  to  make  a 
settlement  of  his  interest  in  the  partnership ;  his  only 
olgect  was  to  fix  and  ascertain  his  rights  as  between  him 
and  EUmdj  and  to  secure  to  himself  and  his  legatees,  or 

personal 
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personal  representatives,  three  fourths  of  the  profits 
during  the  whole  of  the  term.  It  would  be  extravagant 
to  allege  that  there  is  any  thing  in  the  deed  which  would 
prevent  his  share  of  the  capital  from  passing  by  his  will 
as  part  of  his  general  estate';  and  the  future  profits  must 
go  along  with  the  capital. 


The  Master  of  the  Rolls. 

It  is  true  the  words  **  name  and  appoint "  are  used  in 
the  deed ;  but  considering  the  relation  of  the  parties^  I 
cannot  understand  them  to  be  used  with  a  view  to  create 
a  power  of  appointment  in  its  technical  sense,  and  to 
limit  the  testator's  power  of  disposition  by  will  over  this 
part  of  his  property.  Without  this  stipulaUon  those  who 
claimed  through  him  would  have  had  no  title  to  share 
in  the  partnership  profits  after  his  death ;  and  it  is  a  mere 
bargain  with  his  partner,  that  he  should  have  a  power 
of  disposition  by  will,  and  if  he  died  without  a  will,  that 
the  property  should  devolve  to  his  family  in  the  manner 
stated.  This  proper^  will  therefore  pass  under  the  de- 
scription in  hb  will,  of  '*  all  other  his  estate  and  eflfect% 
of  whatsoever  nature  or  description." 


The  bill  was  dismissed. 
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WINTERTON  v.  CRAWFURD.  ««"* 

2£ttrch8. 

^T^HE  testator,  William  Board,  devised  the  residue  of  SembU^  That, 
"*•  his  real  estate,  subject  to  a  terra  of  years,  to  trus-  ^p^^^  ^ 
tees  and  their  heirs,  upon  trust,  as  to  one-third  part,  to  tentionof  the 
pay  the  rents  and  profits  to  the  separate  use  of  his  ^orj  tf^urn- 
daoirfater,  Harriett  Bodicoate,  during  her  life,  and  from  ^^f*  ^VI^ 
md  after  her  decease^  in  trust  for  all  her  children,  in  equal  ent  sense  in 
shares,  and  the  respective  heirs  of  their  bodies ;  and  in  ^?^^[  ^^^"^ 
one  or  more  of  such  children  should  die  without 


issae^  then  as  to  his,  her,  or  their  share  or  shares,  in 
trust  for  the  swvivors  or  survivor,  and  others  or  other 
oftkemf  share  and  share  alike,  and  the  several  and  re- 
spective heirs  of  the  bodies  of  such  survivors  or  survivor, 
and  others  or  other  of  them*  Then,  after  giving 
the  other  two  thirds  by  similar  limitations,  to  his 
daughters  Louisa  Moreton  and  Fanny  Board  respec- 
tively, for  life,  to  their  separate  use,  with  remainder 
to  their  children,  he  continued  his  will  in  the  following 
words :  —  *'  And  I  do  hereby  declare  my  will  and  mind 
to  be,  that,  in  case  one  or  more  of  them,  the  said  Har* 
riett  Bodicoate,  Louisa  Moreton,  and  Fanny  Board,  shall 
happen  to  die  without  issue  of  her  or  their  body  or 
bodies,  then  the  share  or  shares  of  her  or  them  so 
dying  without  issue  shall  be  in  trust  for,  and  I  do  here- 
by direct,  limit,  and  appoint  the  same,  to  be  in  trust  for 
the  survivors  or  survivor  of  them  my  said  daughters,  for 
and  during  the  natural  lives  or  life  of  such  survivors  or 
survivor,  the  same  to  be  by  the  trustees  for  the  time  be^ 
iog  held  and  enjoyed  for  and  during  the  joint  natural, 
lives  of  such  survivors  of  my  said  daughters,  in  trust  for 
them  as  tenants  in  common  and  not  as  joint-tenants,  and 
the  rents  and  profits  of  the  accruing  share  or  shares,  to 

which 
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wbicb  each  of  them  my  said  daughters  shall  or  may  be- 
come entitled  of  and  in  my  said  estates,  in  the  events 
aforesmd,  to  be  for  their  and  each  of  their  sole  and 
separate  use,  and  in  such  and  the  same  manner  as  is 
hereinbefore  declared  respecting  their  original  parts  and 
shares  thereof;  and  from  and  immediatdy  after  the  de- 
cease of  the  sud  sunrivor  of  my  said  daughters,  then  in 
trust  for  ail  and  every  the  child  and  children  of  die 
bodies  or  body  of  the  survivors  or  smrAcor  of  my  said 
daughiersj  lawfully  to  be  begotten  (such  children  taking 
per  stirpes  and  not  per  capita^  the  shares  of  the  rents  and 
profits,  whereof  their  respective  parents  will,  if  living 
be  entitled  to  for  life  under  this  my  will),  to  be  equally 
divided  between  or  among  them,  if  more  than  one^  share 
and  share  alike,  to  take  as  tenants  in  common  and  not 
as  joint-tenants,  and  the  several  and  respective  heirs  of 
the  bodies  of  all  and  every  such  child  and  children  law- 
fully issuing;  and  in  case  any  one  or  more  of  such  chit* 
dren  shall  happen  to  die  without  issue  of  his,  her,  (nt 
their  body  or  bodies,  then  as  to  the  share  or  shares  of 
him,  her,  or  them  so  dying  without  issue^  in  trust  fixr 
the  surohorsorsurohxnr^  and  others  or  other  of  them^  to  be 
equally  divided  between  or  among  them,  if  more  than 
one^  share  and  share  alike,  to  take  as  tenants  in  commoii 
and  not  as  joint-tenants,  and  the  several  and  respective 
heirs  of  the  bodies  of  such  swrohors  or  survivor^  and 
others  or  other  of  them ;  and  if  all  such  children  bat 
one  shall  happen  to  die  without  issue  of  their  bodies,  or 
if  there  shall  be  but  one  such  child,  in  trust  for  audi 
surviving  or  only  child,  and  the  heirs  of  his  or  her  body : 
and  in  default  of  such  issue,  then  in  trust  for  my  two 
nephews,  John  Board  and  Richard  Boards  for  their 
lives,'*  with  limitations  over  to  their  children. 


Fanmf  Board  intermarried  with  Gibbs  Crawfierd^  and 
died,  leaving  children.      Afterwards  Louisa  Morekm 

died 
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without  issue.  Harriott  Bodicoate  had  inter- 
married with  the  Earl  of  Wintertm  /  she  had  no  issu^ 
•ud  was  advanced  in  years.  From  the  time  oF  Mrs. 
Moretoris  death,  a  moiety  of  her  third  part  of  the  rents 
had  been  paid  to  Lady  fVinterton ;  and  it  had  been  con- 
sidered that  the  remaining  moiety  belonged  to  Mrs. 
Crmiffiird^a  children. 


409 


V. 

CaAWFgaDb 


The  bill  was  filed  by  Liady  fVirUetion  and  her  husband^ 
br  the  purpose,  among  other  things,  of  having  it  de- 
dared  that  she  was  entided  for  life  to  the  whole  of  that 
one  third  share  of  the  real  estate  which  had  been  given 
to  Zjomsa  Moreton. 

Mr.  Periberton  and  Mr.  Fane^  for  the  Plaintiffs. 

Mr.  Bickersteth^  Mr.  Barber^  and  Mr.  Bolfe^  for  some 
of  the  Defendants. 

Mr.  Tinney  and  Mr.  Spurrier ^  for  others  of  the  De- 
fendants. 


The  argument  on  behalf  of  the  children  of  Mrs. 
Cravfurd  was,  that  the  words  ^^  survivor  and  survivors" 
neoeisarily  meant  in  one  part  of  the  will  *<  other  and 
others,"  and  ought»  therefore,  to  receive  the  same 
meaning  throughout  the  whole  of  the  instrument  When 
the  testator  declares  that  the  share  of  a  daughter  dying 
without  issue  should  be  *'  in  trust  for  the  survivor  and 
nirvivorsof  his  daughters  during  the  natural  life  or  lives 
of  soch  survivor  or  survivors  as  tenants  in  common," 
and  '*  from  and  immediately  after  the  decease  of  the  sur* 
vivor  of  his  daughters,  in  trust  for  all  and  every  the 
diild  and  children  of  the  bodies  or  body  of  the  survivors 
or  survivor  of  his  daughters  lawfully  to  be  begotten, 
fiocli  children  taking,  per  stirpes  and  not  per  capita^  the 
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shares  of  the  rents  and  profits  whereof  their  respectire 
patents  will,  if  living,  be  entitled,  under  this  will,**  the 
words  '*  sonrivors  or  survivor,"  in  the  phrase  '*  children 
of  the  bodies  or  body  of  the  survivors  or  survivor,"  must 
mean  *'  others  "  or  **  other : "  for  if  they  do  not  receive 
that  construction,  it  would  follow  that,  as  Mrs.  Onmfiari 
never  was  a  surviving  daughter,  her  children  coold  not 
take,  upon  the  death  of  Mrs.  MoreUm  and  Lady  Winter^ 
Um  without  issue,  the  shares  given  to  those  two  ladies  for 
life.  But  it  clearly  was  the  intention  of  the  testator 
that,  in  that  event,  the  issue  of  Mrs.  Crwa^iard  were  to 
take;  and  the  fund  was  not  to  go  over  to  the  nephews, 
unless  there  was  a  failure  of  issue  of  all  the  daoghterSk 
Since,  then,  the  words  **  survivors  or  survivor  "  must  be 
read  <<  others  or  other*'  in  tlie  gift  by  way  of  remainder 
to  the  children  of  the  surviving  daughters,  they  should 
receive  the  same  construction  in  the  gift  of  the  share  of 
a  daughter  dying  without  issue  to  the  **  survivors  or 
survivor "  of  the  daughters ;  and  the  children  of  Mrs. 
Cramfwrd  would,  upon  the  death  of  Mrs.  MoreUm^  be- 
come  entitled  to  that  moiety  of  the  income  of  Mrs.  Mon^ 
iorCs  share,  which  their  mother,  if  alive,  would  have 
unquestionably  taken.  It  was  apparent  that,  throughout 
the  whole  of  the  will,  the  testator  used  indiscriminatdy 
the  phrases  **  survivors  or  survivor,"  and  '^  others  or 
other." 


On  the  other  hand,  the  Plaintiffs  contended,  that,  on 
the  death  of  Mrs.  Mareton  without  issne^  the  income  of 
the  whole  of  her  share  went,  according  to  the  words  of 
the  will,  to  **  the  survivors  or  survivor;"  that  is,  to  Lady 
Wtnterton^  who  was  then  the  sole  surviving  daughter  of 
the  testator :  and  there  was  no  reason  for  departing  horn, 
the  natural  and  proper  meaning  of  the  words.  On  the 
contrary,  it  was  clear  that  the  testator  did  not  mean  that 
any  part  of  the  share  of  a  daughter  dying  without  issue 

should 
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liioiild  go  to  the  children  of  a  daughter,  so  long  as  any        1890* 

of  hit  danghters  lived ;  for  the  gift  to  the  children  was    m^J  ^^ 

wly  ^  after  the  decease  of  the  survivor  of  his  daughters.** 

t^  in  order  to  accomplish  the  general  intention  of  the 

imatef,  it  were  necessary,  in  the  clause  which  followed, 

to  give  to  the  words  ^  survivors  or  survivor^  the  sense 

of  ^  others  or  other,"  it  did  not  follow  that  they  ought 

to  reoeive  the  same  construction  in  a  preceding  part 

of  die  will;  especially  as  it  was  apparent  on  the  face  of 

the  instniment,  that  the  testator  distinguished  between 

*•  Mi'fivmB  or  survivor  "  and  "  others  or  other.** 

The  ooansel  for  the  nephews  contended,  that,  in  the 
ereot  of  Lady  Witaertorf%  death  without  issue,  they 
would  be  entitled  to  take  the  whole  of  the  shares  of  her 
Ladjrsbip  and  Mrs.  Moreton^  to  the  exclusion  of  the 
children  of  Mrs.  Crafwfurd^  because  these  children  did 
oot  come  within  the  description  of  *'  children  of  the 
bodies  or  body  of  the  survivors  or  survivor  of  the  testa- 
tor^s daughters;**  and  the  words  ^* survivors  or  survivor" 
ought  there  to  be  read  literally,  and  were  not  to  be  con- 
sidered as  synonymous  with  ^^  others  or  other."  But 
ultimately  they  withdrew  from  the  argument,  on  the 
groond  that  it  was  premature  to  discuss  this  question 
while  Lady  Winterton  was  alive. 

The  Master  of  the  Rolls. 

In  order  to  effectuate  the  intention  of  the  testator,  the 
Court  sometimes  gives  to  the  word  ^^  survivors"  the  sense 
of  <* others."  Here  the  expressions  of  the  testator  are  too 
precise  to  impute  to  him  such  an  intention  ;  and  the  sur- 
fivofB  are  to  take  as  tenants  in  common  for  life  for  their 
separate  use,  which  is  wholly  inconsistent  with  the  notion 
that  the  testator  meant  that  the  children  of  a  deceased 
dajDgfater  should,  as  to  this  third  share,  stand  in  the  place 
of  tbdr  parent. 
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It  18  true  that)  in  the  gift  over  after  the  death  of  thm 
surviving  daughter  to  the  children  of  the  survivors  or 
survivor,  the  words  survivors  or  survivor  may  reo^ve  a 
more  enlarged  meaning,  (a)  The  intention  of  the  testator 
appears  to  have  been,  that  no  part  of  his  real  estate  should 
go  over  to  his  nephews,  except  in  the  event  of  the  fiulure 
of  issue  of  all  his  three  daughters;  and  this  intentioo 
would  be  defeated,  i^  upon  the  death  of  Lady  Winterton 
without  issue,  which  b  stated  to  be  a  probaUe  events 
the  children  of  the  deceased  sister  were  excluded*  This 
question  cannot,  however,  be  decided  during  Lady  Win* 
tertofCs  life;  and  all  that  can  now  be  done  is  to  declare 
that  Lady  Winterton  is  entitled  for  life^  to  her  separate 
use^  to  the  one  third  share  of  the  real  estate  which  by  the 
will  was  given  to  her  sistei*,  Louisa  Moretan* 


(a)  See  WUnwt  y.  WUmot, 
8  Vet,  10.  Dmndion  ▼.  DaUas, 
14  Fes,  578.     Crowder  v.  Stane^ 


5  Ruuell,  885.  MUiom  v.  Awdry, 
5  Vet.  465.  Doe  v.  Wmnwrigki, 
5  TVnn  Rep,  487. 
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BREEDON  V.  BREEDON*  Rouj. 

March  15. 

rilHE  part  of  tlie  will  oiHt.Breedon^  on  which  the  ques-  a  tesutor  de- 

"*•  tion  in  the  cause  arose,  was  in  the  following  words :  V^  *  ^*"°  ^ 

^  °  his  two  sons, 

—  *^  And  I  give  and  bequeath  unto  my  dear  sons  Charles  with  permis- 

and  William  Breedon  (except  as  hereinafter  excepted)!  "f^^^ce^n 

mj  waggons,  carts,  horses,  farming  stock,  hay,  corn,  person8,if  they 

kc  at  Bere  Court  or  Flower  Farm,  or  any  other  place  in  ^"^^f -Tit 

die  parish  of  Pangboum,  conditionally,  that  all  horses  or  '''J^^  "?!''* 

any  horse  or  mare  whioh  shall  have  been  in  my  service,  queathed  it» 

uki  are  more  than  fourteen  years  old,  shall  never  be  '^*^^t,^ 

^  '  cease  of  either 

diqxMed  of,  nor  put  to  any  harder  work  than  harrowing  of  his  sons,  to 

light  land,  or  drawing  very  light  cart  loads,  or  if  lame  or  ^[^dcUrected' 
broken-winded,  not  to  be  used  at  all,  but  to   be  well  that,  after  the 
kept  and  taken  care  of  in  meadows  and  straw  yards ;  \^  should  be  ' 

and  durinir  such  time  I  desire  that  four  shillings  a  week  ^l^>  ^"f!  ^® . 
«    ««  •  .11^,.  1  «r.«.       T^       »  ^  money  dif idea 

shall  be  paid  by  Charles  and  William  Breedon  to  an  aged  equally  be- 

man,  of  good  character,  for  looking  after  the  said  horses.  ^?m^"  ^^^f  h' 
I  also  give  and  bequeath  to  the  said  Charles  and  William  sons :  Held, 
Breedon  the  farm  called  Uowersy  including  Brook^  FuT"  ^ons  were  only 
hng^  Herridg^%  Land^  Woods^  and  Bere  LeySf  with  per-  joint  tenants 
mission  for  them  to  dispose  of  the  said  farm  to  my  son  power  of  sale; 

John  Swnonds  Breedon^  or  next  person  in  possession  of     That  they 

,    could  make  a 
the  manor  of  Pangboum  and  estate  of  Bere  Courts  if  good  title,  and 

they  think  proper  to  do  so  ;  but  advise  them  to  be  Very  f^^^^^^^ 

cautious  and  circumspect  in  this  matter,  and  to  itiake  chase  money; 

dae  provision  for  the  fulfilment  of  the  above  Condition  werejoint^^ 

respecting  the  aged  horses  by  the  purchaser  of  the  said  tenants  for 
_  J  *     ^       ^  .  •  •        r  life  of  the 

property ;  and  m  case  tny  son,  or  next  m  possession  of  purchase 

the  said  manor,  should  liot  airree  to  purchase  the  Same,  money;  and 

that,  upon  the 
and  my  said  sons  Charles  and  William  should  wish  to  death  of  the 

let  the  said  farm,  they  may  do  so,  subject  to  the  same  ^"^jdj'    i 

restrictions.     And  if  the  said  farm  should  not  be  sold,  I  to  their 

E  e  3  bequeath  "^^*^ 
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bequeath  the  tame,  after  the  decease  of  either  of  my  said 
sons,  to  the  survivor ;  and  after  the  decease  of  both,  to 
be  sold  by  auction,  and  the  purchase  money  thereof  to 
be  equally  shared  between  the  children  of  the  said 
Charles  and  William ;  and  if  they  or  neither  of  them 
shall  not  have  left  any  child  or  children,  then  to  be 
shared  equally  between  the  daughters  of  Hemy  Breedan^ 
Elizabeth  Hulme^  and  Jane  Breedon^  if  she  should  have 
any." 


The  testator's  sons  Charles  and  fVUUam  entered  into 
a  contract  with  their  brother,  John  Sjfmonds  Breedtfm^  tout 
the  sale  to  him  of  the  farm  called  FUmers^  including  the 
other  lands  therewith  connected  by  the  will,  subject  to 
the  condition  as  to  keeping  the  aged  horses;  and  the 
bill  was  filed  by  them  for  the  specific  performance  of  this 
contract. 


Two  questions  were  made:  first,  whether  Charles  and 
William  could  give  a  sufficient  discharge  for  the  pur- 
chase money ;  and  secondly,  what  interest  the  parties 
would  respectively  take  in  that  purchase  money. 

Mr.  Pemberton  and  Mr.  Bellasis^  for  the  Plaintiffs. 

A  testator  may  give  a  fee  either  by  words  of  express 
limitation,  or  by  manifesting  his  intention  to  devise  the 
lands  for  a  purpose  which  requires  that  the  devisees 
should  have  the  fee.  Here  the  property  is  devised  to 
Charles  and  William^  and  they  are  to  dispose  of  it :  the 
testator,  therefore,  must  have  meant  them  to  take  the 
fee.  If  they  take  the  fee,  they  take  it  beneficially ;  fer 
there  are  no  words  to  limit  or  control  the  devise  to 
them,  or  to  make  them  trustees  for  others,  except  in  the 
event  of  the  farm  not  being  sold.  The  limitations  over 
to  the  children  of  Charles  Breedon  and  William  Breedan^ 

and 
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aod  to  the  daughters  of  Henry  Breedon,  EUzabeth  Hidnutf  193 
and  Jane  Breedon,  are  only  ^^  if  the  farm  should  not  be 
sold : "  if  the  farm  is  sold  by  WiUiam  and  Charles^  there 
is  no  gSt  of  any  interest  in  the  purchase  money  to  those  ^^^u 
children  or  daughters.  It  may  be  said  that  such  a  dis- 
position of  pn^rty  is  somewhat  singular.  It  is,  how* 
every  the  disposition  contained  in  thb  will;  and  the 
testator  may  have  adopted  it  from  an  anxious  desire  that 
these  particular  lauds  should  be  sold  to  the  person  in 
ponession  of  the  manor  of  Pangboum  and  the  family 
estate.  The  gift  of  the  purchase  money  to  Charles  and 
WUliamf  if  the  sale  took  place  during  their  lives,  was  a 
premium  to  induce  them  to  sell. 

If  Okarles  and  WiUiam  take  the  absolute  beneficial 
interest  in  the  lands  in  the  event  of  their  selling  them,  it 
is  dear  that  there  can  be  no  objection  to  the  title.  But 
even  if  they  do  not  take  the  absolute  beneficial  interest, 
and  if  they  are  to  be  considered  as  mere  tenants  for  life, 
with  a  power  to  sell,  still  it  is  plain  that  the  testator  in- 
tended that  they  should  have  an  immediate  power  of 
sale ;  and  as  infants  and  persons  not  in  esse  were  to  be 
interested  in  the  purchase  money,  it  must  be  inferred, 
according  to  Sowarsby  v.  Laa/  (a),  that  Charles  and 
WiUiam  were  to  have  power  to  grant  receipts  for  the 
pordiase  money.  In  either  way,  therefore,  they  can 
make  a  good  title  to  the  purchaser. 

Mr.  Bickerstethi  for  the  Purchaser. 

The  testator  has  not  given  Charles  and  WiUiam  the 

fee  by  words  of  legal  limitation :  he  has  given  theuir 

only  an  estate  for  life,  with  a  power  of  selling  the  pro^ 

perty   to  certain  persons  :    and   there   is  no  purpose 

expressed  in  the  will,  which  requires  that  they  should 

take 

(a)  4   Mad,  142.     See  also      699.       Lavender   y.    Slanian, 
Ihram  y.   WUUhire^  3  Swansion,      6  Maid.  46. 
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take  more  than  an  estate  for  life,  with  a  power  of  sale. 
If  they  do  not  take  the  legal  fee,  there  is  no  pretext  for 
saying  that  they  are  entitled  absolutely  to  the  purchase 
money ;  and  even  if  the  legal  fee  were  in  them,  they 
would  be  merely  tenants  for  life  of  the  purchase  money, 
with  remainders  over,  in  the  same  manner  as  if  the  lands 
had  not  been  sold  till  after  the  death  of  the  survivor.  It 
would  be  absurd  to  suppose  that  the  testator  meant  that 
the  tenants  for  life  should  take  the  purchase  money  ab- 
solutely, if  they  exercised  the  J30wer  of  sale,  when  it  is 
clear  they  were  not  to  take  it,  if  the  sale  did  not  happen 
till  after  their  death;  in  other  words,  that  their  tide 
to  the  purchase  money  should  depend  on  their  own 
pleasure.  If  the  object  of  the  testator  had  been  to  secure 
the  union  of  these  lands  with  the  family  estate,  he  could 
easily  have  made  it  imperative  on  Charles  and  William  to 
sell  them  to  the  person  in  possession  of  the  manor  of 
Pangboum  and  the  Bere  Court  property. 


Thus,  the  Plaintifis  are  merely  tenants  for  life,  with  a 
power  of  sale:  there  is  no  authority  to  them  to  sign 
receipts  for  the  purchase  money ;  and  in  that  purchase 
money  infltnts  and  persons  not  in  esse  are  or  may  be 
interested :  the  Plaintifis,  therefore,  cannot  give  the  pur- 
chaser a  secure  tide.* 

Mr.  Rolfe  and  Mr.  J.  Busseli^  for  other  Defendants. 

The  Master  of  the  RoLls. 

The  words  of  the  will  import  tm  absolute  power  of 
sale,  if  Charles  and  WiUiam  so  think  fit,  to  the  persons 

described 


*  The  doctrine  on  this  subject  is  stated,  and  the  authorities  col- 
lected, in  SugdefCt  Law  of  Vendors  and  Purchasers,  page  49S* 
ith  edition. 
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described  in  the  will;  and  consequently  Charles  and 
William  are  capable  of  giving  an  effectual  discharge  for 
the  purchase  money. 

It  being  in  the  option  of  Charles  and  WiUiam  whether 
they  would  or  not  make  sale  of  the  estatCf  it  is  not  to  be 
intended  that  the  testator  meant  that,  if  they  thought  fit 
to  sell  the  estflte,  they  should  become  entitled  to  the  pur-« 
chase  money  for  their  own  use;  but  that,  if  they  did  not 
sell  the  estate,  they  should  take  only  a  limited  interest 
in  iu  The  rational  construction  is,  that  all  parties  were 
to  take  the  same  interest  in  the  produce  of  the  estate,  if 
sold  by  them,  as  is  expressly  limited  if  the  sale  by  Charles 
and  WiUiam  did  not  take  place.  Charles  and  WiUiam 
will,  therefore,  be  only  joint  tenants  for  life  of  the  pur- 
chase money,  with  benefit  of  survivorship;  with  re- 
mninders  over,  according  to  the  provisions  contained  in 
the  will,  in  case  the  estate  was  not  sold  by  them* 
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Rolls.  COCKERELL  V.  CHOLMELEY. 

March  17. 

A  court  of       rgiHE  instruments  and  transactions,  out  of  which  this 
equity  relieves     ■        .  ,  .         ^       „  i  i 

against  a  de-  uit  arose,  are  stated  in  3  Eussell,  565*9  where  th^ 

fecuve  «xecu-  judgment  of  Lord  Eldon^  on  the  cause  shown  against 

er,  only  when    dissolving  the  injuuctioni  is  reported* 

the  detect 

consists  in  the 

want  of  some        The  letters  between  Sir  H.  C  Englefield  and  the  pur- 

in  the  manner   chaser,  which  had  been  laid  before  Lord  EldoUf  and 

of  execution ;    introduced  into  the  record  by  amendment,  were  proved ; 
anditwiUre-  -^  .      "^ 

form  a  deed      and  the  cause  was  now  brought  on  to  a  hearing. 

where  the  in- 
tention of  the 

pmies  is  mis.       |^r.  Pemberton  and  Mr.  CockereU,  for  the  PUintifls, 

taken  by  the  ' 

drawer^  but  Tlie 

will  not  cor- 
rect an  error  in  an  instrument  occasioned  by  the  ignorance  of  the  parties  in  matter 
of  law. 

In  order  to  work  confirmation,  the  party  said  to  confirm  must  know  the  law  at 
well  as  the  fact. 

Where  judgment  had  been  given  at  law,  that  a  power  of  sale  had  not  been  wdl 
executed,  the  Defendants  at  law,  claiming  under  the  alleged  execution  of  the  power, 
filed  a  bill  in  equity  to  have  the  defect  in  the  execution  of  the  power  supplied,  and 
the  instrument,  by  which  it  had  been  executed,  rectified ;  and  tney  at  the  same  time 
prosecuted  a  writ  of  error  on  the  judgment :  the  suit  in  equity  having  been  brought  to 
a  hearine.  Held, 

That  Uie  Plaintiffs  in  equity  were  bound  to  elect  either  to  have  the  bill  dismissed 
or  to  abandon  the  writ  of  error. 

Lands  were  devised  to  a  trustee  and  his  heirs,  to  the  use  of  A.  for  life,  without 
impeachment  of  waste,  with  divers  remainders  over;  and  a  power  was  given  to  the 
trustee,  with  the  consent  of  the  tenant  for  life  in  possession,  to  sell  the  property  or 
any  part  of  it,  and  to  lay  out  the  money  in  the  purchase  of  other  lands  to  be  settled 
to  the  same  uses,  and  in  the  meantime,  to  invest  it  in  the  public  funds,  and,  for  the 
purposes  of  such  sale,  to  revoke  the  original  uses,  and  appoint  new  uses.  A  con- 
tract was  entered  into  for  the  sale  of  the  estate  for  13,400/.,  exclusive  of  the  timber, 
which  was  to  be  taken  at  a  valuation ;  and,  it  being  conceived  that  the  tenant  for 
life,  without  impeachment  of  waste,  was  entitled  to  receive  for  his  own  benefit  the 
amount  of  the  valuation  of  the  timber,  a  deed  was  executed,  by  which  he,  in  con- 
sideration of  3448/.,  conveyed  the  timber  to  the  purchaser,  and  the  trustee,  in  con- 
sideration of  13,400/.,  conveyed  the  land  exclusive  of  the  timber.  Many  years 
afterwards,  the  tenant  for  life,  being  advised,  that  he  was  not  entitled  to  the  amount 
of  the  valuation  of  the  timber,  transferred  to  the  trustee  as  much  3  per  cent,  stock 
as  S448/.  would  have  produced  at  the  time  of  the  sale.  After  the  death  of  J.,  the 
next  remainder-man,  though  he  had  concurred  in  proceedings,  in  which  the  fund  pro- 
duced by  the  sale  was  treated  as  applicable  to  the  purposes  of  the  testator's  will, 
brought  a  writ  of  formedon,  and  obtained  judgment,  on  the  ground  that  the  power 
of  sale  was  not  wdl  executed :  (Held, 

That  a  court  of  equity  could  not  relieve  against  that  judgment 
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The  questioDs  to  be  considered  resolve  themselves:  1830. 

chiefly  into  two :  first,  what  wss  the  real  character  of  the  ^  ■■yi^ 

sale  in  1785,  now  sought  to  be  defeated?  and,  secondly,  y. 

what  is  the  effect  of  the  subsequent  transactions,  and  Cbouolst. 
oq>eciaUy  of  the  proceedings  in  the  year  1806,  in  giving 
to  that  sale  ? 


Upon  the  first  point  it  is  observable^  that,  by  Sir 
Emg^kfM%  will,  no  perscwal  confidence  was  reposed  in 
the  trustees ;  the  powers  were  not  confined  to  them 
as  individaals,  but  were  extended  to  their  heirs.  No 
iMmFflitaient  of  the  produce  of  the  sales  was  to  be  made^ 
nnleas  with  the  concurrence  of  the  tenant  for  life,  to 
whom  an  option  waa  left  of  treating  that  produce  either 
as  personal  or  as  real  estate;  it  being  simply  the  duty  of 
Ae  trustees  to  see  that  an  adequate  price  was  obtained. 
That  furnishes  decisive  evidence  of  the  testator's  iuten^^ 
tion,  that  every  thing  should  depend  upon  the  pleasure 
of  the  person  beneficially  entitled.  The  negociation  in 
178S  finr  the  purchase  of  White  Knights^  was  carried  on 
eidosively  by  Martin*^  agent  on  the  one  hand,  and  by 
Sr  HI  C.  Englefleldf  the  then  tenant  for  life,  on  the  other, 
vritboat  the  intervention  of  the  trustees.  The  contract  in 
wlridi  the  treaty  terminated,  and  which  is  recited  in  the 
deed  of  1788,  purported  to  be  for  a  conveyance  of  the 
Isnd  by  the  trustees,  and  of  the  timber  by  the  tenant  for 
life.  In  truth,  however,  there  was  but  one  sale,  and  the 
whole  formed  a  single  and  entire  transaction.  If,  indeed, 
sny  doobt  could  remain  as  to  the  real  nature  of  the  trans* 
selloay  tliat  doubt  would  be  set  at  rest  by  referring  to  the 
emrcapopdenoe  which  formed  the  basis  of  the  contract. 
The  letters  constitute  a  complete  agreement  in  writing, 
made  up  of  proposal  on  the  one  side,  and  acoeptanoef 
on  the  other;  and  they  at  once  supply  materials  for 
correcting  the  erroneous  recital  in  the  subsequent  con- 
vqranoe^  and  fbr  explaining  and  getting  rid  of  die 

difficulty 
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1880*       difficulty  which  was  fatal  to  the  case  at  law.  (a)    These 
^      '  letters  establish,  beyond  dispute,  that  the  full  value  was 

V,  given  for  the  property,  and  that  the  sale  of  the  land  and 

CHoucBut.  ^jg  timber  was  by  one  general  contract  entered  into  by 
the  tenant  for  life^  with  the  consent  and  approbation  of 
the  trustees.  Coupled  with  the  proposition  which  imm^ 
diately  followed,  they  specify  the  terms  upon  which  the 
agreement  was  finally  concluded,  with  sufficient  preci- 
sion to  be  the  foundation  of  a  decree  for  specific  per- 
formance ;  or,  in  another  view,  to  enable  the  Court  to 
reform,  according  to  the  true  intent  of  the  parties,  the 
conveyance  afterwards  executed  to  carry  that  agreement 
into  efiectk  The  indenture  of  1783,  therrfore^  must 
either  be  construed  with  the  aid  of  the  lights  supplied  by 
the  correspondence,  or  the  correspondence  must  be  con- 
sidered as  forming  the  contract  which  was  really  intended 
to  be  efiectuated,  and  the  conveyance  must  be  remoulded 
agreeably  to  it. 

If  these  arguments  should  not  prevail,  still  the  steps 
taken  subsequently  by  Sir  H.  C.  Englffield^  —  his  reiiH 
vestment,  in  1 806,  of  the  produce  of  the  sale  of  the  timber^ 
thereby  in  effect  adding  his  sanction  to  what  had  been 
done,  and  recognizing  it  as  entirely  an  act  of  the  trustees^ 

—  must  give  it  complete  validity  t  and  even  if  that  were 
otherwise,  the  conduct  pursued  by  the  present  Defendant, 

—  his  standing  by  while  large  sums  were  expended  by 
the  purchaser  on  improvements,  his  being  privy  to  the 
measures  for  the  appointment  of  new  trustees,  and  his 
receiving  to  his  own  use  a  portion  of  the  trust  fiinds,  the 
produce  of  the  sale, — amount  in  equity  to  such  a  con- 
firmation of  the  transaction,  that  this  Court  will  not 
now  sufier  it  to  be  overturned* 

Mr.  Bkkersteth  and  Mr.  Lynch  appeared  for  the 
Defendant,  but  were  not  called  upon  to  argue* 

The 

(a)  Ckolmele^  v.  Paxion^  J  Bing,  237. 
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7X^  Master  of  the  Rolls.  1880. 

The  late  Sir  Henry  C.  Englefield  was,  under  the  will  of    Cockibill 
his  lather,  entitled  as  tenant  for  life,  without  impeach-  «• 

ment  of  waste,  to  a  certain  mansion  house  and  lands 
called  Wiite  Knights^  as  to  which  a  power  of  sale^  to  be 
exercised  only  at  the  request  and  by  the  direction  of  the 
person  in  possession  for  the  time  being,  was  given  to  two 
persoiiSy  of  whom  Lord  Cadogan  was  the  survivor.  In 
1782,  Sir  Henry  C.  Englefield^  with  the  privity  of  Lord 
Cadcgan^  entered  into  a  treaty  with  the  agent  of  Sir 
J^fom  Martin  for  the  sale  to  him  of  the  White  Knights 
property;  and  a  contract  was  concluded  between  Sir 
Henry  C.  Englefield  and  Sir  Byam  Martinis  agent  for  the 
sale  to  him  of  the  estate,  exclusive  of  the  growing  timber, 
at  the  sum  of  18,4002.,  and  for  the  sale  of  the  growing 
timber  at  a  valuation,  which  amounted  to  2448/. 
This  contract  was  carried  into  effect  by  an  indenture  of 
bargain  and  sale,  bearing  date  the  I2th  of  May  1788;  and 
it  being  then  conceived,  that,  as  Sir  Henry  C.  Engl^eld 
was  tenant  for  life,  without  impeachment  of  waste,  he 
was  entitled  to  receive  for  his  own  benefit  the  amount  of 
the  valuation  of  the  timber,  he,  in  consideration  of  the 
sun  of  2448/.,  thereby  conveyed  the  timber  to  SxrByam 
Martins  and  Lord  Cadogan^  in  consideration  of  18,400/., 
thereb}'  conveyed  to  him  the  land,  exclusive  of  the 
timber. 

By  the  power  of  sale  given  to  the  trustees  under  the 
will  of  Sir  Henry  EngUfield^s  father,  the  produce  of  any 
sale  was  to  be  laid  out  in  the  purchase  of  other  land  to  be 
settled  to  the  same  uses,  and,  in  the  mean  time,  was  to 
be  invested  in  the  funds  upon  the  same  trusts ;  and  the 
18,400/.  was  accordingly  so  invested  by  Lord  Cadogan. 

In  the  month  cKJune  1786,  Sir  Henry  C.  Englefield^ 
having  discovered  that  he  was  not  entitled  to  the  amount  of 

the 
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1830.  the  valuation  of  the  timber,  transferred  to  Lord  Cadogan 

*      '  ^  '  the  sum  of  36SIL  ^$.  5  percent,  oonsdidated  Bank 

«,,  annuities,  being  the  amount  of  stock  which  2448i.  would 

CMMMMiMt.  jjnyg  purchased  at  the  time  of  the  sale. 

Sir  Henry  C.  Englefield  died  without  issue  in  1898 ; 
and  thereupon  the  Defendant  became  entitled  as  next  in 
remainder  in  tail,  under  the  will  c^Sir  Henry  Engl^fidd^B 
fiither,  to  the  WhUe Knights  estate,  or  to  the  lands  or  stock 
which  should  be  purchased  with  the  price  of  the  estate. 
The  Defendant  was,  during  the  life  of  Sir  Henry  En^^ 
^Idj  aware  of  the  fact  that  Sir  Henry  EngJffieU  bad 
received  the  price  of  the  timber,  and  bad  afterwards 
returned  it  to  Lord  Cadogan  /  and,^  upon  af^lication 
made  to  parliament  by  Sir  Henry  En^^ld  for  authority 
to  employ  part  of  the  purchase  money  of  the  tFkUe 
Knights  estate  for  some  general  purpose  under  his  fiither^s 
will,  which  had  devised  other  considerable  estates  to  the 
same  uses,  the  Defendant  had  notice  of  the  applicatioDt 
as  next  in  remainder  to  Sir  Henry  Englefieldj  and  did  not 
oppose  it. 

Afier  the  death  of  Sir  Byam  Martin^  the  Duke  of 
Marlborough  became  the  purchaser  of  the  White  Knigkts 
estate,  and,  having  greatly  improved  it,  he  mortgaged  it 
to  the  Plaintifis,  Sir  Charles  Cockerell^  and  Henry  DraH^ 
for  a  sum  of  50,000/.  Under  a  power  of  sale,  contained 
in  their  mortgage  deed,  the  estate  was  subsequently  put 
up  to  auction,  and  purchased  by  Sir  Charles  EkMmt  at 
a  sum  of  86,000/. ;  and  he,  together  with  the  Duke  of 
Marlborough  and  his  trustee,  have  joined  as  PlaintiA 
with  Sir  Charles  CockereU  and  Hairy  Trail  in  this  suit. 

In  Michaelmas  Term  1828,  the  Defendant  brought  a 
writ  otformedon  in  the  Court  of  Common  Pleas  to  re- 
cover the  White  Knights  property,  upon  the  ground  that 

the 
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the  fxnrer  of  sale  onder  the  will  of  Sir  Henry  Engleftel^s        IMO. 
Either  was  not  duly  executed;  and  the  judgment  of  that 
Coort  was  in  his  favour.* .  Upon  a  writ  of  error  to  the  v, 

Escheqoer  Chamber,  this  judgment  was  affirmed,  and   ^«^"»«"^- 
a  writ  of  error  from  the  Exchequer  Chamber  to  the 
•Honae  of  Lords  is  still  depending. 

The  present  bill  was  filed  to  restrain  the  Defendant 
from  proceeding  at  law  under  the  judgment  which  he 
had  obtained  in  the  Common  Pleas;  to  have  the  be* 
Diit  of  the  contract  made  by  Sir  Henry  Englefield  with 
Sff  B^^am  Martin  in  178S ;  to  have  the  defect  in  the 
execBtion  of  the  power  supplied;  and  to  have  the  inden- 
toreof  the  12th  ofMaynsS  reformed  and  amended, 
and  made  conformable  to  the  contract 

At  the  opening  of  the  cause,  it  was  insisted  for  the 
Defendant  that  the  Plaintiffs  could  not  proceed  at  law 
and  in  equity  at  the  same  time,  and  that  they  must  either 
abandon  Uieir  writ  of  error  in  the  House  of  Lords,  or 
dismiaa  the  present  bill.  I  was  of  that  opinion ;  and  the 
Pfadndfi  undertook  to  abandon  the  writ  of  errm*. 

The  Plaintiffs  have  given  in  evidence  a  very  long  cor- 
reapondence  between  the  agent  of  Sir  Byam  Martin  and 
Sir  Henry  Englefield  prior  to  the  indenture  of  the  12th 
^May  182S,  for  the  purpose  of  proving  that  by  such 
oorreapond^ice  a  contract  in  writing  had  been  perfected 
betwe^i  Six  Byam  Martin  and  Sir  Henry  Englefidd  for 
the  purchase  of  the  estate  and  timber  from  the  latter.  It 
appears  to  me  that  this  correspondence  did  not  contain  a 
prcqxwal  and  acceptance  of  all  the  terms  of  the  contract; 
bat  it  proves  that,  in  the  treaty.  Sir  Henry  Englefield  dealt 
as  the  owner  both  of  land  and  timber. 

This 

*  Thb  case  if  reported  in  5  Bingham,  237.  under  the  name  of 
Cktmelgy  v.  Paxton, 
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CocKsmBUi 


18dO.  This  U  one  of  the  most  unfortanate  cues  that  ever 

occurred  in  a  court  of  justice.    The  parties  concenied 
••  in  the  transaction  complained  of,  acted  with  the  moft 

Cholmiut.  p^j^foQi  birness  and  integrity,  and,  after  an  enjoyment  has 
been  had  under  it  of  nearly  half  a  century,  and  after  a 
transmission  of  interests  to  other  persons,  and  great  im- 
provements, so  that  the  property  has  become  more  than 
doubled  in  value,  it  is  sought  to  be  recovered  upon  the 
restoration  only  of  the  original  price.  And  it  must  be 
observed  that  the  transaction  at  the  time  worked  no  in* 
jury  to  the  defendant.  It  is  not  pretended  that  fiill 
justice  was  not  done  to  his  contingent  interest  in  the 
price  paid;  and  where  all  was  just  in  substance^  lie 
comes  into  court  and  claims  the  property  upon  a  mere 
mistake  of  form.  But  the  law  is  with  him ;  and  in  the 
exercise  of  the  jurisdiction  of  a  court  of  equity,  I  am 
fettered  by  precedent. 

The  Plaintiffs  call  upon  this  Court  to  supply  the  de- 
fect in  the  execution  of  the  power,  or  to  refcMrm  and 
amend  the  deed  of  the  12th  o(  May  1783.  A  court  of 
equity  will,  in  favour  of  persons  standing  in  the  situation 
of  the  Plaintiffs,  supply  a  defect  in  the  execution  of  a 
power  which  consists  in  the  want  of  some  circumstance 
required  in  the  manner  of  execution,  as  the  want  of  a 
seal,  or  of  a  sufficient  number  of  witnesses,  or  where  it 
has  been  exercised  by  a  deed  instead  of  a  wOl.  But 
here  it  is  at  law  decided,  that  there  was  no  power  in  the 
trustees  to  sell  the  land  without  the  growing  timber,  and 
there  is  no  execution  by  the  trustees  of  the  power  to  sell 
the  land  with  the  growing  timber;  and  I  find  no  autho- 
rity which  applies  to  this  case. 

With  respect  to  the  reformation  of  the  deed,  it  is  true 
that  a  court  of  equity  will,  in  favour  of  persons  standing 
in  the  situation  of  the  Plainti£&,  relieve  against  a  deed^ 

which^ 
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which,  by  mistake  of  the  drawer,  does  not  effectuate  the 
real  intention  of  the  parties.  But  can  it  be  said  that  the 
drawer  of  this  deed  has  mistaken  the  real  intention  of 
the  parties  ?  Can  it  be  said,  that  it  was  not  the  real 
intention  of  Sir  Henry  Englefield  to  convey  the  timber, 
and  to  receive  the  price,  when  he  did  actually  convey 
the  timber,  and  did  receive  the  money,  and  retain  it 
for  some  years  ?  Or  can  it  be  said  that  the  trustee  did 
not  mean  to  convey  the  land  alone,  without  the  timber, 
when  he  receives  the  price  of  the  land  alone,  and  permits 
Sir  Henry  Engle/ield  to  receive  the  price  of  the  timber? 
And  on  the  other  hand,  must  it  not  have  been  the  in* 
tention  of  Sir  Byam  Martin  to  take  the  timber  by  the 
conveyance  from  Sir  Henry  Eng^field^  and  to  take  the 
land  alone  by  the  conveyance  from  the  trustee,  when  he 
paid  to  the  first  the  price  of  the  timber,  and  to  the 
trustee  the  price  of  the  land  only  ? 


4f5 


1830. 


COCKERELL 
V. 

Cholxilst. 


It  has  been  argued,  that  the  Defendant,  being  aware 
of  the  facts  of  the  case  in  the  lifetime  of  Sir  Henry 
Englefield^  has,  by  his  silence,  and  by  being  a  party  to 
the  application  to  parliament,  confirmed  the  title  of  the 
Plaindffi.  In  equity  it  is  considered,  as  good  sense 
requires  it  should  be,  that  no  man  can  be  held  by  any 
act  of  his  to  confirm  a  title,  unless  he  was  fully  aware 
at  the  time,  not  only  of  the  fact  upon  which  the  defect 
of  title  depends,  but  of  the  consequence  in  point  of  law; 
and  here  there  is  no  proof  that  the  Defendant,  at  the 
time  of  the  acts  referred  to,  was  aware  of  the  law  on  the 
lulgect,  nor  was  it  even  alleged  in  argument. 

Upon  the  whole,  I  know  no  precedent  for  a  decree 
in  favour  of  the  Plaintiffs,  and  consider  myself  bound, 
therefore,  though  reluctantly,  to  dismiss  the  bill;  but, 
in  sodi  a  case,  it  must,  of  course,  be  without  costs. 


F  f 
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RpM*  YOUNG  V.  EVEREST. 

March  18. 

Where,  upon  a  fllHE  bill  was  filed  by  a  simple  contract  creditor  of  a 

bill  filed  by  a       I  r       .         f    .  •         •  r    i. 

fimple  con-  testator,  for  the  administration  of  the  assets.     An 

toBct  creditor,  action  had  been  brought  by  a  specialty  creditor,  who, 

dalty  creator  after  the  bill  filed,  was,  upon  the  application  of  the  exe- 

byTnjIiSn  ^^^^^^^  restrained  from  proceeding  at  law.    The  common 

fifom  proceed-  decree  was  made  in  the  cause ;  and  upon  the  Master's 

tion  at  law  '  report  it  appeared  that  there  was  no  other  specialty  cre- 

and  it  turns  ditor  than  the  Plaintiff*  in  the  action,  and  that  the  assets 

Matter's  re-     were  not  sufficient  for  the  payment  of  his  debt. 

port,  that  the 
assets  are  in- 
sufficient  to  The  cause  now  coming  on  to  be  heard,  on  further 

Slty  creclt^      directions,   Mr,  Temple  appeared  for  the  specialty  cre- 

tors,  the  exe-    ditor,  to  object  to  the  diminution  of  his  fund  by  the 

cutor  will  have  *    r        *.    *  r-u 

his  costs  out  of  payment  ot  costs  to  any  of  the  parties. 

the  assets,  but 

Plaintiff.  Mr.  Barber^  for  the  Plaintifl^  insisted  that  the  specialty 

In  such  a  creditor,  not  being  a  party  to  the  suit,  had  no  right  to 
dalty  creditor,  appear :  if  he  wished  to  be  heard  on  any  point,  it  was  at 
wm  toSe*     least  necessary  that  he  should  present  a  petition. 

suit,  may  ap- 

gear  at  the 
earing  on  fur-       The  Master  of  the  RoLLS  held  that,  if  the  specialty 

without  pre-  Creditor  had  a  case  to  make,  depending  upon  any  ftct 
seating  a  peti-  which  did  not  appear  on  the  Master's  report,  he  could 
case' which  he  ^^^  "^  heard  without  presenting  a  petition,  and  proving 

has  to  make  ^^^  ^^^ .  \^^^  jf  y^^  desired  to  take  advantage  of  nothing 
depends  only  ,  °  ^  J^* 

upon  what  ap«  except  what  was  to  be  found  in  the  report,  a  petition 

Sn^e?s^r^  would  be  an  unnecessary  expence,  and  he  had  a  r^ht  to 
port.  be  heard  in  defence  of  his  interest 

Mr.  Temple  then  argued  that,  if  the  costs  of  the  salt  were 
paid  out  of  the  estate,  they  would  in  effect  be  borne  by 

the 
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the  specialty  creditor,  whose  demand  the  assets  were  not  l8^. 
sufficient  to  pay.  To  him  the  suit  had  produced  nothing 
but  delay ;  he  had  been  content  to  assert  his  rights  at 
law ;  be  bad  not  called  for  the  intervention  of  a  court  of 
equity :  why  then  should  he  pay  for  proceedings  alto- 
gether useless,  which  others  had  instituted  ^ith  a  view 
to  tbeir  own  benefit,  and  to  his  detriment? 

Mr.  Barter 9  contra. 

The  simple  contract  creditors  had  no  means  of  being 
acquainted,  before  the  institution  of  the  suit,  with  the 
amount  of  the  assets ;  it  is  only  by  the  proceedings  in 
the  Master's  office  that  their  amount  has  been  ascer- 
tained: the  specialty  creditor  has  the  sole  benefit  of 
what  has  been  done;  the  account,  which  has  been 
taken,  shows  to  what  funds  he  is  entided ;  and  by  this 
suit  these  funds  are  put  into  his  possession.  In  I^cA" 
mere  ▼•  Brazier  {d)^  the  suit  was  instituted  by  simple 
ccMitract  creditors;  the  assets  turned  out  to  be  in- 
sufficient for  the  payment  of  the  specialty  debts ;  yet 
the  plaintifTs  had  their  costs  out  of  the  fund. 

Mr.  Woodi  for  the  executors,  submitted  that,  as  the 
suit  was  not  collusive,  the  executors  ought  to  have  theii: 
costs. 

7%^  Master  of  the  Rolls  said,  that,  as  the  suit  did 
not  ^pear  to  be  collusive^  the  executor  was  entitled  to 
kis  GOita  cot  of  the  assets,  but  was  of  opinion  that  the 
iiMts  ought  not  to  be  further  diminished  by  th6  pay- 
matt  of  the  costs  of  the  Plaintiff. 

It  appearing,  however,  that  there  was  a  probability  of 
fitftber  assets  being  realized,  it  was  referred  back  to  the 
ix>  ooBttnue  the  accounts. 

.(a)  I  Ruu.72, 

Ff  2 
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18S0w 


jflfcWftlv* 


HARRISON  V.  €OURTAULD.^ 


In  eqmty,  an 
objection  to 
the  compe- 
tency or  a 
witneM  ii  not 
waived  by 
crow-examin- 
ation. 


npHE  Plaintiff  o£fered  to  read  the  evidence  of  a  De- 
fendant  who  had  disclaimed)  but  to  whose  com- 
petency there  was  a  valid  objection ;  it  being  apparent  oa 
the  bill  itself  that  he  had  an  interest  in  the  success  of 
the  Plainti£  The  principal  Defendant  had  cross-ex- 
amined him  on  the  merits  at  great  length. 

'NLt. PemberUm  objected  to  his  competency;  and,  to 
prove  that  the  objection  was  not  waived  by  the  cross- 
examination,  cited  Moorhouse  v.  De  Passou.  (a) 

Mr. 

(a)  19  Ves.453.     Cooper,  500. 


*  PIGOTT  V.  CROXALL. 


The  suit  was  instituted  by 
parties  claiming  under  a  will, 
to  set  aside  a  subsequent  co- 
dicil, on  the  ground  that  the 
testator  was  not  of  sound 
and  disposing  mind  when  he 
executed  it.  In  support  of 
the  codicil  the  defendants 
had  examined  several  wit- 
nesses who  took  legacies  un- 
der it :  .and  the  plaintiff  had 
cross-examined  these  wit- 
nesses on  the  merits.  Their 
competency  was  objected  to 
on  the  ground  of  interest; 
and  it  was  insisted  for  the  de- 
t&aiaxkts,  that  the  plainti£Ei, 


by  cross-examining  them,  had 
waived  the  objection. 

Mr.  Heald  and  Mr.  mOis, 
for  the  defendants. 

The  fact,  out  of  which  the 
objection  arises,  was  well 
known  to  the  plaintiffs  at 
the  time  of  the  examination ; 
they  do  not  choose  to  rely 
on  the  objection,  but  they  sift 
the  witnesses,  as  if  they  were 
in  all  respects  competent. 
In  Moorhouse  v.  De  PasioUf 
the  interest  which  disquali- 
fied arose  out  of  a  particular 
agreement  between  the  wit* 

ness 
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499 


Mr.  Bickersteth  contended,  that  here  the  fiu^t  of  in- 
terest, out  of  which  the  objection  arose^  was  apparent 
on  the  record ;  notwithstanding  which,  the  Defendant, 
with  fall  knowledge  of  the  objection,  had  cross-examined 

the 


18S0. 


HAaaisoK 
CovaTAoui. 


Hess  and  the  defendant :  and 
the  judgment  of  Sir  JViUiam 
Grant  proceeded  on  the 
ground,  that  the  objection 
was  not  known  to  the  plain- 
ti£  ''ThewaiTer/'8ay8he(a), 
''arises  from  pursuing  the 
examination  after  the  objec- 
tion to  the  competency  of 
the  witness  is  known ;  but  it 
is  difficult  to  see  how  an 
unknown  objection  can  be 
waived."  In  The  Corporation 
of  Sutton  Coldfield  v.  JVil- 
mm  (&),  the  interest  which 
disqualified  was  of  a  noto- 
rious character;  and,  accord- 
ingly»  the  objection  was  held 
to  be  waived  by  cross*ex- 
imination. 

Mr.  Tinnei/  and  Mr.  Bus- 
tdlf  contrci. 

It  is  not  enough  that  the 
pfauDtiff  knows  or  suspects 
that  the  witness  is  interested; 
he  must  have  from  the  wit- 
ness himself  an  admission  of 
die  existence  of  the  interest, 
or  he  must  have  proof  of  it 
upon  articles  exhibited  after 
publication  passed:  and  as 


he  is  ignorant  what  answers 
are  given  to  the  several  in* 
terrogatories  till  publication 
is  passed,  he  cannot  till  then 
know  whether  there  is  a  suf- 
ficient ground  for  objecting 
to  the  competency  of  the  wit- 
nesses. He  cannot  safely 
omit  to  cross-examine,  be- 
cause, it  may  turn  out  that 
the  witness  has  denied  all  in- 
terest ;  and  the  party  cannot 
be  sure  that  he  could  after- 
wards shew  this  denial  to  be 
faUe.  The  point  was  care- 
fully considered  by  the  Ba^ 
rons  of  the  Exchequer  in 
Scott  V.  Fewwick  (c);  and  they 
laid  down  the  rule  in  the  fol- 
lowing words : — ''  The  rule 
of  evidence  in  equity  ought 
to  be  analogous  to  the  courts 
of  law.  When  the  interro- 
gatories are  drawn,  it  is  im- 
possible for  the  party  to 
know  what  answer  the  wit- 
ness will  give  to  them ;  con- 
sequently there  is  no  oppor- 
tunity of  stopping  in  the 
course  of  the  cross-ex&min- 
ation,  and  of  urging  the 
objection,  till  after  the  de- 
positions 


(«)  19  Ves.  435. 


(5)  1  Vernon^  854. 
Ff  3 


(c)  Qwmm,  \UB. 
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ISSO* 


Hajisisok 

V. 


tbe  witness,  not  merely  to  rebut  the  Plaintiff's  opscs  but 
to  prove  the  defence. 

Tbe  Master  ^  the  Rolls  held^  that  the  ^Fidence 
could  not  be  read. 


positions  are  published,  and 
the  evidence  comes  to  be 
read  in  Court.  Then,  if  the 
party  permits  the  evidence 
to  be  read,  he  thereby  waives 
the  objection  to  the  com- 
petency of  the  witness ;  but, 
if  he  uses  the  first  oppor- 
tunity that  ofers,  by  urging 
it  at  the  hearing  before  the 
evidence  is  read,  it  ought  to 
be  admitted  and  to  prevail." 
In   ne    Charitable   Cor- 

{m)2Alk,405.  BeeBleoBUtnd 
V.  The  Arckbiikop  of  Amu^, 
a  Bro.  P.  C  6S0.  TomL  edit. 
Ti^fve  the  ol^ection  went^  not 


poration  v.  &c/fofi(a),  the 
objection  to  the  competency 
of  a  witness  was  held  to  have 
been  waived  by  ^  such  of 
defendants  as  had  cross-exa- 
mined him  and  had  thought 
proper  to  read  his  depoei- 


n 


tion. 

Sir  John  Lea€kf  Vice- 
chancellor,  rejected  the  evi- 
dence. 


to  the  competency,  bu(  to  tiie 
credibility  of  tb^witoevei;  and 
their  depoiitions  ha4  beep  resfi 
without  objection« 
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isia 


WEST  V.  BERNEY.  {a)  1819. 

Jan.  S7. 

TN  this  case  the  Master  had  reported  that  a  good  title  Learning  as 

was  shewn;  and  exceptions  were  taken  to  the  re-  towhatpow- 

,  en  of  appoint- 

port      The   question   arose   on   the  following  instru-  mentareca- 

or  reieaiecL 
Sir  Jckn  Bemey^  being  seised  in  fee  under  a  settle- 
ment made  in  17899  conveyed  the  estate  to  the  use  of 
himself  for  life;  remainder  to  such  one  or  more  of  his 
sons  as  he  should  appoint ;  remainder,  in  default  of  ap- 
pointment to  his  first  and  other  sons  in  tail ;  remainder 
to  himself  in  fee. 

In  1811,  on  the  occasion  of  the  marriage  of  his  eldest 
soDj  Sir  John  Bemey  was  a  party  to  a  deed  of  settle- 
men^  to  which  the  intended  wife  was  also  a  party,  and 
to  a  fine  and  recovery  levied  and  suffered  in  pursuance 
thereof^  whereby  the  estate  was  limited  to  the  use  of  Sir 
John  Bemey  for  life ;  remainder  to  the  use  of  Hanson 
Bemey,  his  eldest  son,  for  life ;  remainder  to  the  first 
and  other  sdns  of  Hanson  Bemey  in  tail,  with  divers  re- 
mainders over.  And  in  this  deed  a  power  was  given  to 
the  trustees,  authorizing  them,  at  the  request  of  Sivjohn 
Bemey  during  his  life,  and,  afler  his  death,  at  the  re- 
quest of  Hanson  Bemey^  to  sell  the  estate ;  and,  after 
paying  the  incumbrances  to  which  it  was  at  this  time 

subject, 

(a)  The  report  of  this  case,  judgment  in  it  was  the  ground 

vladi  the  Master  of  the  Rolls  of  the  deciuon  in  Bickley  v. 

hit  allowed  to  be  extracted  from  Guett^  which  immediately  fol* 

his  liSS^  10  inserted  here,  as  the  lows. 
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M2  CASES  IN  CHANCERY. 

1819*       subject,  to  invest  the  produce  in  the  purchase  of  other 
estates  to  be  settled  to  the  same  uses. 

Sir  John  Bemey  had  not  previously  escecuted  anjp 
appointment  in  favour  of  his  eldest  son ;  and  a  doubt 
occurring  whether  he  might  not  still  execute  his  ap- 
pointment in  favour  of  any  other  son,  and  so  defeat  the 
settlement,  he,  in  1815,  executed  a  deed  of  appointment 
in  favour  of  the  eldest  son  in  fee,  reciting,  that  it  was  for 
the  purpose  of  confirming  the  marriage  settlement  of 
1811. 

Against  the  titles  It  was  urged  by  Mr.  Presion,  that 
the  power  of  appointment  in  the  deed  of  1789  was 
merely  collateral,  and,  being  for  the  benefit  of  particular 
objects,  was  an  interest  in  them,  and  in  the  nature  of  a 
trust  in  Sir  John  Bemey,  and,  therefore,  could  neither 
be  released  nor  extinguished  by  him ;  that  the  power  of 
appointment  remained  in  him,  therefore,  notwithstand- 
ing the  settlement  of  1811 ;  and  that  it  was  not  well 
executed  by  the  deed  of  1815,  because  the  eldest  son 
Was  not  capable  of  receiving  an  interest  in  the  estate 
inconsistent  with  the  settlement  of  1811.  He  cited 
Co.  LitL  237  a.  265  b.^  ALbanjfs  case  (a},  and  Diggef% 
case,  (b) 

Mr.  Sugden^  who  was  also  against  the  title,  differed 
altogether  in  his  argument  from  Mr.  Preston.  He  ad- 
mitted that  the  power  was  extinguished  by  the  settlement 
of  1811;  but  insisted  upon  the  form  of  the  pleadings, 
that  a  good  title  could  be  made  only  for  a  certain  term 
of  500  years,  under  which  the  Plaintiffs  claimed.  He 
relied  upon  Albany^s  case  (a)  and  Diggers  case  {b) ;  and 
cited  also  Le^h  v.  Winter  (c).  Bird  v.  Christopher  (rf), 

Edmards 

(a)  1  Rep.  111.  (c)  Sir  W,  Janes,  41 1. 

(b)  1  Rep.  175.  (d)  StUet,  389. 
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Edwards  Y.  Slater  (a),  King  v.  MeUing  (6),  Tomlinsm  v.        1819. 
DighUm  (c),  Savilie  v.  Blacket  {d\  Morse  v.  Falconer,  {e) 

The  Vice-Chancellor  (Sir  John  Leach). 

In  AIbanjf%  case  {g)  it  was  held,  that  the  reserved 
power  of  the  grantor  may  be  extinguished  by  his  release. 
He  took  in  the  settlement  an  estate  for  life. 

In  Diggers  case  (A)  it  was  held,  that  the  reserved  power 
of  the  grantor,  who  took  by  the  deed  also  an  estate  for 
lifis,  being  to  be  executed  by  deed  indented  and  inroUed, 
was  extinguished  by  his  fine  levied  after  a  revocation, 
bat  before  inrohnent. 

In  Leigh  v.  Winter  (f )  it  was  held  that  the  grantor 
could  release  his  reserved  power  of  revocation.  He 
took  by  the  settlement  an  estate  for  life. 

In  Birdy.  Christopher  {k)  it  was  held  that,  if  A.  enfeoff 
with  power  of  revocation,  and  afterwards  levy  a  fine,  the 
power  is  extinguished. 

Edwards  v.  Slater  (a)  was  cited  for  the  able  reasoning 
of  Lord  Hale  upon  the  distinctions  of  powers ;  whose 
opinion  seems  to  be,  that  where  the  party  to  execute  the 
power  has  or  had  an  estate  in  the  land,  it  is  not  simply 
collateral ;  and  whether  it  be  appendant  to  his  estate,  as  a 
leasing  power,  or  unconnected  with  his  particular  estate 
and  therefore  in  gross,  it  may  be  destroyed  by  release 
finey  or  feoffment. 

In 

(c)  Hardres,  410.  (g)  1  Rep.  11 1. 

(*)  1  FefU,  825.  (/*)  1  Rep.  173. 

(c)  I  P.  Wnu.  149.  (i)  Sir  W.Jonti.Ul. 

li)  I  P.  Wms.  777.  {k)  SUUeSy  S89. 
(•)  lAtutr.lU  3Swantt.429.H. 
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1S19»  Ib  Kjng  V.  MeUing{a\  it  was  held  that  a  power  m 

the  devkee  for  life  to  jointure  his  wife  was  extingiiisbed 
by  a  recovery. 

In  Tamlinson  v.  Dighton  {h)  it  seems  to  be  admitted^ 
that  where  there  is  a  devisee  for  life,  with  power  to 
appoint  to  her  children,  the  power  would  be  extin- 
guished  by  fine. 

In  SaviUe  v.  Blackett  {c)  it  was  held  that  a  tenant  for 
ninety-nine  years,  if  he  should  so  long  live,  extinguished 
his  power  to  charge  the  estate  with  a  sum  of  money  by 
joining  in  a  recovery  and  re-settlement  of  the  estate, 
because  he  would  otherwise  defeat  his  own  grant. 

In  Morse  v.  FaJkener  (J)}  A.  sold  a  copyhold  estate 
to  which  he  had  no  title*  It  afterwards  descended  upon 
him,  and  he  died.  On  a  bill  by  the  purchaser  against 
his  heir,  the  Court  was  of  opinion  that  the  purchaser 
would  have  had  a  personal  equity,  but  doubted  whether 
it  could  reach  his  heir. 

Upon  the  authorities  and  principle  my  opinion  is,  that 
a  power  simply  collateral,  that  is,  a  power  to  a  stranger, 
who  has  no  interest  in  the  land,  cannot  be  extinguished 
or  suspended  by  any  act  of  his  own  or  others  with 
respect  to  the  land*  It  is  clear,  too,  that  it  cannot  be 
released,  where  it  is  to  be  exercised  for  the  benefit  of 
another* 

It  must  be  equally  clear  that  it  may  be  released,  where 
it  is  for  his  own  benefit,  as  a  power  to  charge  a  sum  of 
money  for  himself;    In  such  case,  his  joining  in  a  ooa- 

veyance 

(a)  1  reni.2StS.  (c)  1  P.  Wmi.ni7. 

(k)  1  P.  Wmt.  140*  (<0  1  Amtr.  11.  5a»md.499.iu 
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vtyanoe  of  the  land  dear  of  the  charge,  would  be  a       1819* 
ideaae. 

J  think  that  every  power  reserved  by  the  grantori 
whether  he  has  retained  an  interest  in  the  estate  as 
tenant  for  life  or  otherwise^  is  an  interest  in  bim,  which 
may  be  released  or  extinguished.  Bird  y.  Christopher; 
It  idiflfers  altogether  from  a  naked  authority  given  to  a 
more  stranger*  It  is  so  much  reserved  by  him  out  of 
the  ffffratf*!, 

I  think  that  every  power  reserved  to  a  grantee  for  life^ 
though  not  appendant  to  his  own  estate,  as  a  leasing 
power,  but  to  take  effect  after  the  determination  of  his 
own  esttate^  and  therefore,  in  gross,  may  be  extin- 
gnished.  In  respect  of  his  freehold  interest  he  can  apt 
upon  $he  estate^  and  his  dealing  with  the  estate  so  as  to 
create  interests  inconsistent  with  the  exercise  of  hif 
pow^,  must  extinguish  his  power.  The  general  prin* 
dple  iSf  that  it  is  not  permitted  to  a  man  to  defeat  his 
own  gninL  Such  a  power  in  gross  in  tenant  for  life 
would  not  bo  defeated  by  a  coAveyanoe  of  his  life  estate^ 
18 1^  power  appendant  or  leasing  power  would  be  de^ 
feated ;  because  the  conveyance  of  his  life  estate  is  not 
iocofuiftent  with  the  exercise  of  his  power. 

Qfuere.  —  Could  such  a  power  in  gross  in  a  tenant  for 
life  be  released  ?  If  he  were  grantor,  it  is  decided  by 
ASbamfz  case  (a)  and  JLn^  v.  Winter  (5)  that  it  could 
be  released ;  imd  I  think  it  may  equally  be  released,  if 
be  is  grantee ;  because  his  release  must  be  to  him  who 
tfikcf  subject  to  the  power;  and  the  exercise  of  the  power 
would  bie  inconsistent  with  the  release^  which  is  a  species 
of  oopiveyanoe  affecting  the  land.    Sed  quare. 

Mr. 

(^  li7cyi.lll.  (b)  SbrW.Jmu$9 411. 
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Mr.  Preston  admits  all  this  reasoning  as  applied  to 
general  powers,  bat  disputes  it  as  to  powers  to  appoint 
to  particular  objects,  as  children.  Here^  he  says,  the 
power  b  not  an  interest  in  the  appointor  but  in  the 
appointee,  and  is,  therefore  in  the  nature  of  a  trnsC, 
which  the  trustee  cannot  release  or  extinguish. 

It  is  not  a  trust,  because  the  alleged  ceshd  que  trusi 
cannot  call  for  the  execution  of  it.  It  may  be  exercised 
or  not ;  and  a  dealing  with  the  estate,  inconsistent  with 
the  exercise  of  it,  determines  the  option  to  exercise 
it.  In  King  v.  Melling  (a),  the  power  was  a  particular 
power. 

'  But  this  reasoning  would  apply  to  a  power  simply 
collateral.  The  difference,  however,  is,  that  no  act  in 
the  latter  case  can  affect  the  land ;  whereas  in  the  other, 
the  interest  of  the  person  gives  him  the  power  to  create 
an  inconsistent  estate  in  the  land,  though  defeasable. 

Mr.  Preston  urged  the  relief  given  against  frauds  upon 
the  power;  as  in  the  case  of  an  appointment  by  a  father 
substantially  to  himself.  This,  however,  does  not  prove 
the  existence  of  a  trust.  It  proves  only  that  a  power 
given  for  a  particular  purpose  shall  not  by  circuity  be 
exercised  for  a  different  purpose.* 

It 

(a)  1  Vent.  925. 


Peb.  15. 

A  fund  being 
limited  to  a 
father  for  life, 
with  remain- 


♦  CUNYNGHAME  v.  THURLOW. 


By  an  indenture  bearing     being  a  settlement  made  oo 

date  the  29th  of  April  1801,     the  marriage  of  Sir  Damd 

Cunyng- 

der  to  biB  children  in  such  shares  as  he  should  appoint,  and  in  default  of  «p|H»iil* 
ment,  to  the  children  equaUv,  the  &ther  released  the  power  as  to  a  portion  of  the 
fund  so  as  to  vest  a  share  of  it  in  himself  as  executor  of  a  deceaseci  son,  who,  in 
default  of  appointment,  took  a  vested  interest;  the  Court  refused  to  order  the 
transfer  of  this  share  to  the  fiither. 
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It  does  not,  upon  the  whole,  appear  to  me  to  be  a 
proper  case  to  decide  the  general  principle,  that  every 
power  reserved  by  a  grantor  may  be  released  or  extin- 
guished. 


1819. 


Cumynghamet  a  sum  of  mo- 
ney was  vested  in  trustees^ 
t^Km  certain  trusts,  for  the 
husband  and  wife,  and  the 
torvjvor  of  them,  and  after 
the  decease  of  the  survivor, 
opoa  trust  for  all  and  every 
or  such  one  or  more  chUd  or 
children  of  the  mam'age,  in 
sudi  shares,  &c.  as  the  hus- 
band and  wife  during  their 
yAot  Uves,  by  any  deed  or 
deeds,  with  or  without  power 
of  revocation,  &c*  should  ap- 
point,   and,    in    default    of 
tnd  subject  to  such  appoint- 
ment, as  the  survivor  of  them 
should,   after  the  death   of 
the  other,  by  deed  or  writ- 
ing, with  or  without  power 
of  revocation,  &c.  or  by  will 
sppoint,  &c.,  and,  in  default 
of  and  subject  to  such  ap- 
pointment, for  the  children 
of  the    marriage,  in  equal 
shares;   such  shares  to  be 
vested  interests  in  sons  on 
their    attaining   twenty-one, 
snd  in  daughters,  on  their 
attaining  that  age  or  mar- 
riage. 

There  were  seven  children 
of  the  marriage ;  one  of  them 
died  in  infancy ;  Edxoardf  the 
eldest,  attained  twenty-one, 
and  died,  having  bequeathed 


the  residue  of  his  personal 
estate  to  his  brother  Davids 
and  appointed  executors. 
Robert,  another  of  the  child- 
ren, attained  twenty-one,  and 
died,  having  appointed  his 
father  his  executor,  and  be- 
queathed toliim  all  his  per- 
sonal estate  and  effects. 

Various  instruments  were 

* 

executed  in  execution  of  the 
power,  which  were  from  time 
to  time  revoked.  Finally, 
by  a  deed  poll  dated  the 
30th  of  May  1831,  Sir  D. 
Cunynghamcy  who  had  sur- 
vived his  wife,  appointed  four 
equal  fifUi  parts  of  the  fund 
to  his  two  daughters  and  an 
infant  son,  in  equal  shares, 
with  a  proviso,  that  none  of 
these  three  children  should 
claim  any  part  of  the  fifth 
share  remaining  unappointed, 
without  bringing  his  or  her 
appointed  shares  into  hotch- 
pot ;  and  by  the  same  instru- 
ment he  released  the  unap- 
pointed share  from  his  power 
of  appointment. 

The  bill  was  filed  by  the 
father  and  all  his  surviving 
children,  except  the  infant, 
together  with  the  represent- 
atives of  Edtvardf  for  the 
purpose  of  having  the  one 

fifth 


vW 
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gutehed,  althoQgh  he  reserved  no  other  ktterest  in  the 
estate, — or  the  other  principle,  that  every  grantee  for  life 
with  a  power  in  gross  may  in  like  manner  release  or 

extinguish ; 


fifth  of  the  fund,  which  re- 
nained  nnappointed,  trans- 
ferred to  tiie  father. 

Mr.  Tredcne  and  Mr.Round^ 
fbf  the  Flaintifis. 

The  effect  of  the  appoint- 
ment which  has  been  made 
is  to  giye  four  fifths  of  the 
fund  to  three  of  the  children, 
but  In  SYich  a  way  as  to  ex- 
clude them  from  all  possibi- 
bOity  of  interest  in  the  re- 
mainitig  fifth  part;  for  each 
of  tbeKe  three  children  takes 
tinder  the  deed  of  May  1881 
four  fifl^eenthsy  and  if  they 
were  to  bring  their  appointed 
shares  into  hotchpot,  each 
would  have  only  one  sixth. 
That  the  power  is  extin- 
guished by  the  release  is  esta- 
bHfllied  by  Stnitk  Y.Death(a)y 
and  by  the  various  cases 
dted  in  Sir  E.  Sugden'a  trea- 
tise. The  remaining  one 
fifth,  therefore,  must  go, 
after  the  Other's  death,  to 
the  other  three  children  as 
unappointed,  that  is,  to  Da- 
\>idf  the  executors  of  jE^- 
mard^  and  Sir  D.  Cunyng' 
kamCf  as  die  executor  of  Ro' 


bert.  David  and  the  exe- 
cutors of  Edtoard  are  desfr- 
ous  that  their  shares  of  this 
one  fifth  should  be  paid  oveir 
to  Sir  DaM  Cunynghamef 
who,  as  executor  of  Robert^ 
is  entitled  to  the  remaining 
one  third  of  it,  and  is  tenant 
for  life  of  the  whole. 

Mr.  Preston^  for  the  trus- 
tees, denied  that  the  power 
was  extinguished  by  the  re- 
lease ;  and  insisted,  that,  even 
if  such  a  power  could  be  ex- 
tinguished, the  donee  of  the 
power  could  not  be  allowed 
to  release  it  so  as  to  acquire 
an  immedate  benefit  to  him- 
self; for  here  the  power  Was 
released  with  no  other  view 
than  that  the  father,  as  exe- 
cutor of  the  deceased  son, 
who  would  take  a  vested  in- 
terest in  so  much  of  the  fund 
as  was  not  appointed,  might 
become  entitled  to  that  son's 
share. 

The  Vice  Chakckllor 
(Sir  L.  Shadvoett)  was  of 
opinion  that  the  power  was 
extinguished  by  the  release, 

but 


(^  5  Modi,  571. 
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eztiDguish;  although  I  was  and  am  of  opinion,  that  such 
two  general  principles  are  established.  But  I  decide 
the  case  upon  the  ground  that  the  settlement  of  1811 
was  substantially  and  equitably  an  appointment  by  Sir 
J,  Bemejf  in  favour  of  his  eldest  son,  and  that  the  limit- 
ations in  the  setdement  were  to  be  considered  as  limit* 
.dons  made  by  him. 


but  that  the  Court  ought  not 
to  give  present  effect  to  the 
release,  so  far  as  it  operated 
to  Test  a  share  of  the  fund  in 
the  fitther,  who  was  the  donee 
of  the  power. 

The  order,  therefore,  was, 
that  only  two  thirds  of  the 


remaining  one  fiflh  (being  the 
shares  which  had  become 
vested  in  Edxoard  and  Daviii) 
should  be  paid  to  Sir  David 
Cunynghame :  and  the  re- 
maining one  third  of  the  unap- 
pointed  share  was  to  continue 
in  the  hands  of  the  trustees. 
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Rolls.  BICKLEY  V.  GUEST. 

March  15.  25. 

Semble,  W^  indentures  of  lease  and  release  dated  respectively 

^t^forMfe,  *®  ^^^^  *"^  ^^*  ^^y^  of  April  1783,  the  release 

havingapower  being  made  between  Thomas  Bumpas  and  William  Guesif 

estate^r  ^    ®^  ^'^^  ^""^^  P*^^^»  ^^^^'^  Gi^5/  the  elder  and  Mary  his 

his  death  for     wife,  and  John  Gtiest,  the  son  of  John  Guest  the  elder^ 

the  benefit  of«-  -  __  x^,.         /•ii-i 

his  children,     ^1  the  second  part,  Hebecca  BaylteSj  of  the  third  par^ 

lenes  a  fine,  ^nd  John  Baylies  and  JoAn  Dolphin^  of  the  fourth  part^ 

will  be  ex-  and  being  a  settlement  executed  in  contemplation  of  thfe 

^"j^'l^mar-  ™»™*«®  oVJohn  Guest  the  younger  and  Mary  Baylies^ 

riage  settle-  John  Guest  the  elder  and  Mary  his  wife,  and  John  Guest 

were  limited  ^^  younger,  did  grant,  bargain,  and  sell  the  lands  and 

to  the  use  of  tenements  therein  described,   situate  in  the  parish   of 

for  life,  re-  Kin^s  Norton^  to  hold   the   same   unto  John  Baylies 

mainder  to       ^Lud  John  Dolphin^  and  their  heirs,  from  and  after  the 

the  wife  for  .,,.,, 

life,remidnder  solemnization  of  the  intended  marriage,  to  the  use  of 

for^atera  of  "^^^^^  Guest  the  elder  and  Mary  his  wife  for  their  lives, 
four  hundred    and  the  life  of  the  longest  liver  of  them ;  and  after  the 

mence  from*""  ^^^^^^^  ^^  such  longest  liver,  to  the  use  of  John  Guesi 
the  decease  of  the  younger  during  his  life,  and  after  his  decease  to 
of  the  bus-  ^6  use  of  Maty  Baylies  during  her  life;  and,  after  the 
band  and  several 

wife,  remain- 
der to  the  heirs  of  the  body  of  the  wife  begotten  by  the  husband,  remainder  to  the 
heirs  of  the  husband.  The  trust  of  the  term  was,  in  case  there  should  be  issue  of 
the  marriafe  a  son  and  one  or  more  younger  child  or  children,  who  should  live  to 
attain  his,  her,  or  their  age  or  ages  of  twenty-one  years,  to  raise  such  sum,  not 
exceeding  800/.  in  the  whole,  as  the  husband  and  wife  should  by  any  deed  or  writing 
appoint,  or  in  default  thereof,  as  the  survivor  should  by  deed  or  writing,  or  hit  or 
her  last  will  or  testament,  appoint ;  and  in  default  of  such  appointment,  or  subject 
thereto,  after  the  monies  so  appointed  should  have  been  raised,  and  the  costs  of  the 
trustees  paid,  the  term  was  to  cease  or  be  assigned  in  trust  to  attend  the  inheritance. 
There  were  younger  children  of  the  marriage  who  attained  twenty-one.  The  wife 
died  without  having  joined  in  any  appointment,  and  afterwards  the  husband  levied  a 
fine  of  the  prembes:  Held,  that  the  power  was  extinguished  by  the  fine. 
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several  deceases  of  ihe  survivor  of  them,  John  Guest 
the  yottDger  and  Mary  Baylies^  to  the  use  of  John 
Baylies  and  John  Dolphin^  their  executors^  adminis- 
trators,  and  assigns,  for  the  term  of  400  years,  to 
commence  from  the  day  of  the  decease  of  the  survivor 
of  them,  John  Guest  the  younger  and  Mary  Baylies^ 
upon  the  trusts  thereinafter  mentioned ;  and,  after  the 
determination  of  the  term,  and  in  the  meantime  subject 
thereto,  to  tlie  Ui>e  of  the  heirs  of  the  body  of  Mary 
Baylies  by  John  Guest  the  younger  lawfully  to  be 
begotten,  with  au  ultimate  remainder  to  the  use  of 
John  Guest  the  younger,  his  heirs  and  assigns:  and 
it  was  declared  that  the  term  of  400  years,  therein- 
before limited  to  John  Baylies  and  John  Dolphin,  their 
executors,  administrators,  and  assigns,  was  upon  the 
express  trust  and  condition,  tliat,  in  case  there  should 
be  issue  of  Mary  Baylies  on  her  body  by  John  Guest 
the  younger  lawfully  begotten,  a  son,  and  one  or 
more  younger  child  or  children,  on  the  body  of  Mary 
Baylies  by  John  Guest  the  younger  also  lawfully  be- 
gotten, who  should  live  to  marry,  or  attain  his,  Iier, 
or  their  full  age  or  ages  of  twenty-one  years,  then 
and  in  such  case  it  should  be  lawful  for  John  Baylies 
and  John  Dolphin,  or  the  survivor  of  them,  or  the  ex- 
ecutors or  administrators  of  such  survivors,  out  of  the 
rents,  issues,  and  profits  of  the  said  messuages,  lands, 
and  premises,  or  by  sale  or  mortgage  thereof,  or  of  a 
suCBcient  part  thereof,  for  all  or  any  part  of  the  term, 
to  levy  and  raise  such  sum  and  sums  of  money,  not  ex- 
ceeding in  the  whole  the  sum  of  200/.,  as  they,  John 
Guest  the  younger  and  Mary  Baylies,  should  by  any 
deed  or  writing  during  their  joint  lives,  by  them  to  be 
sealed  and  delivered  in  the  presence  of  two  or  more 
credible  witnesses,  or  in  default  thereof,  as  the  survivor 
of  them^  John  Guest  the  younger  and  Mary  Baylies, 
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i^hould,  after  the  death  of  one  of  them,  by  any  deed  o ' 
writing  executed  as  aforesaid,  or  by  his  or  her  last  wil 
and  testament  in  writing,  to  be  attested  by  three  ot 
more  credible  witnesses,  order,  direct,  or  appoint,  and, 
in  default  of  such  order,  direction,  or  appointment,  or 
»ubgect  thereto,  after  the  monies  so  appointed  should 
be  raised,  and  all  costs  and  expenses  of  the  trustees  in 
and  concerning  the  trusts,  which  the  trustees  were 
thereby  also  authorized  to  raise  and  pay  to  themselves, 
the  term  of  400  years,  should  cease  or  be  assigned  in 
trust  to  attend  the  inheritance  of  the  premises. 


In  Easter  term  179S  a  fine  was  levied  by  John  GueU 
the  ekler  and  Mary  his  wife,  which  it  was  declared 
should  enure  to  the  uses  of  the  settlement.  The  lands 
had  previously  stood  limited  to  John  Guesl  the  elder  for 
life,  remainder  to  his  wife  Mary  for  life,  remainder  to 
the  heirs  of  her  body  by  John  Guest  the  elder  b^;ottient 
remainder  to  the  heirs  of  John  Guest  the  elder. 

The  marriage  between  John  Guest  the  younger  and 
Mary  Baylies  was  solemnized.  There  were  five  children 
of  the  marriage  who  survived  both  parents,  and,  at  the 
death  of  the  father,  had  all  attained  twenty-one  years 
of  age. 


Maty  Baylies^  the  wife,  died  in  1820,  without  having 
joined  in  any  appointment  of  the  200/.;  and  in  Michael^ 
mas  term  1 823,  John  Guest  the  younger,  conceiving  him- 
self to  be  tenant  in  tail,  levied  a  fine  with  proclamations 
to  the  use  of  himself  in  fee. 


John  Guest  the  younger,  by  his  will  dated  the  19th  of 
January  1824,  and  attested  by  three  witnesses,  gave  100/. 
to  his  daughter  Charlotte,  100/.  to  his  daughter  Mary, 

and 
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and  200/.  to  his  daughter  Elizabeth ;  all  which  legacies  he 
charged  on  his  freehold  lands  in  the  parish  of  Kings- 
Morton^  and  subject  thereto  he  devised  those  lands  to  his 
eldest  son  John  in  fee;  and  he  directed  that  these 
legacies  should  be  accepted  by  his  daughters  in  full 
compensation  for  any  sum  of  money  they  might  be 
entitled  to  under  the  marriage  settlement,  or  by  virtue 
of  the  term  of  400  years  therein  created  for  raising 
portions  for  his  younger  or  other  children. 

By  a  codicil  he  increased  the  amount  of  the  sum 
given  to  Mary  and  Elizabethj  and  expressly  exempted 
his  personal  estates  from  the  legacies  charged  on  his 
lands  in  Kingsnorton. 

The  testator  had  no  lands  in  Kingsnorlon  except  those 
which  were  comprised  in  the  settlement.  He  died  in 
March  1825.  His  eldest  son  then  took  possession  of 
the  lands  in  Kingsnorton  as  heir  of  the  body  of  his 
mother,  and  refused  to  pay  the  legacies,  inasmuch  as 
his  father,  being  only  tenant  for  life,  had  no  power  so  to 
charge  the  inheritance. 
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The  daughters  then  insisted  that  the  will  amounted 
to  an  execution  of  the  power,  and  was  in  effect  an 
appointment  of  the  200/.  among  them  in  the  proportions 
of  their  respective  legacies;  and,  in  January  1828,  the 
present  bill  was  filed  to  have  the  200/.,  with  interest^ 
raised  by  virtue  of  the  term  of  400  years. 

In  the  argument  there  was  considerable  discussion  on 
various  subordinate  points ;  as,  whether  the  entry  of  the 
tenant  in  tail,  revesting  his  own  estate,  had  any  and  what 
effisct  on  the  power ;  whether  the  term  ceased  by  virtue 
of  the  proviso;  whether  the  entry  of  the  tenant  in  tail 
revested  the  term;  whether  time  could  run  upon  the 
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fine,  pending  the  suit  in  equity ;  whether  it  was  now  too 
late  for  the  termor  to  enter.  Bat  the  material  question, 
and  that  on  which  the  decision  ultimately  turned,  was, 
whether  the  power  was  extinguished  by  the  fine  leyied 
in  Michaelmas  1823« 


Mr.  Pembefion  and  Mr.  Holfe^  for  the  Plaintiff. 


Mr.  Richards^  for  a  Defendant  in  the  same  interest. 

Tiiere  can  be  no  doubt  that  the  testator  meant  to 
execute  his  power.    He  possessed  no  properly  in  KingS" 
norton,  except  what  was  subject  to  the  power ;  the  sums 
which  he  has  disposed  of  are  expressly  directed  to  be 
raised  out  of  that  estate  and  by  means  of  the  term;  and 
though  larger  than  the  power  warranted,  the  appoint- 
ment is  void  only  for  the  excess,  and  to  the  extent  of 
200/.  is  a  good  execution.     Parker  v.  Parker,  {a)     In 
creating  tliese  charges,  the  purpose  of  making  provision 
for  his  younger  children,  as  the  power  enable<l  him  to 
do,  was  distinctly  in  the  testator's  contemplation ;  and  the 
Court,  in  construing  an  instrument  which  provides  for  the 
younger  branches  of  a  family,  will  restrict  and  cut  down 
general  expressions,  in  order  to  uphold  it  as  a  valid  exe- 
cution. Bristo'j)  V.  Wardc{b\  Hinchinbroke  v.  SeT/mour,{c) 
A  power  to  appoint  in  favour  of  younger  children  is 
regarded  as  a  species  of  trust  imposing  a  moral  duty  on 
the  parent,  who  is  considered  rather  as  a  trustee  for  the 
exercise  of  the  power  for  their  benefit,  than  as  having  a 
discretion  whether  he  shall  exercise  it  or  not;  and  in 
default   of  an  appointment,  the  children  take.      If  a 
will  be  executed  by  the  donee  of  a  power  in  favour  of 
such  objects,  the  will  is  referred  to  the  power,  without 
which  it  could  have  no  operation,  and  is  treated  as  an 

effectual 

(a)  Giib.  Eqtu  JR.  1(58.      {b)  S  Tm. jun. 336.     (c)  1  Bro.  C.C.59S. 
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effectual  appointment.  Bristow  v.  Warde^  Brown  v.  1830. 
Higgs  {a\  Madoc  v.  Jackson,  [b)  Tlie  Court  adopts  the 
same  principle  as  in  trusts,  and  will  not  permit  negli-< 
gence  or  mistake  in  the  parent,  who  is  the  trustee,  to 
disappoint  the  interests  of  those  for  whose  benefit  the 
power  was  bestowed. 

That  would  of  itself  be  a  sufficient  answer  to  any 
objection  founded  on  the  supposed  effect  of  the  fine ; 
for  the  fine  was  unquestionably  levied  by  the  testator 
under  the  erroneous  notion  that  he  was  tenant  in  tail ; 
and  equity  would  relieve  from  the  consequences  of 
the  error.  But  whatever  force  such  an  objection 
might  have  had,  if  this  were  a  mere  general  power 
to  charge  a  sum  of  money,  the  fine  cannot  operate 
to  destroy  the  power,  where,  as  in  the  present  case, 
a  term,  upon  which  the  power  attaches,  has  been 
created  for  the  express  purpose  of  bearing  the  charge. 
That  term  is  now  actually  subsisting ;  and  there  is  on 
the  part  of  the  testator,  an  explicit  declaration  of  his 
will  that  it  should  be  resorted  to,  in  order  to  effectuate 
his  purpose.  '  In  Cross  v.  Hudson  (c)  (the  converse  of 
this  case)  it  was  held,  that  where  a  power  was  defeated 
by  the  happening  of  a  contingency  subsequently  to  the 
execution  of  the  will,  the  interest  of  the  devisor,  though 
at  the  date  of  the  will  contingent  only,  should  come  in 
aid  of  the  disposition,  and  enure  to  support  the  appoint- 
moit.  Dobbins  v.  Bowman  (d)  depended  upon  a  similar 
principle.  I^  instead  of  being  a  joint  power  with  re- 
mainder to  the  survivor,  this  power  had  been  limited 
first  to  the  husband  and  then  to  the  wife,  and  if  the 
husband,  after  making  an  appointment  by  will,  had  ac- 
quired 

(dl   4  Vet.  708.      S  Vet.  495.  (0  ^  ^ro.  CC.Si, 

8F€f.561.  W3Atk.4QS. 

{h)  9  B.  C  C.  588. 
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18S0.  quired  the  fee  and  died,  could  it  be  for  a  momenteoil- 
tended  that  it  was  still  open  to  the  wife  to  execute  the 
power? 

Mr.  Tirme!/  and  Mr.  Jeremy^  contra* 

By  the  fine  leried  after  the  death  of  the  wife  a  tortioos 
fee-simple  was  gained ;  all  the  limitations  existing  under 
the  settlement  were  displaced  and  devested  {a) ;  and  the 
power,  which  was  annexed  to  the  husband's  life  interestf 
was  of  course  destroyed.  It  is  incorrect  to  say  that  the 
term  is  still  subsisting :  in  default  of  appointment  (and 
here  we  contend  that  there  could  be  no  appointment 
after  Michaelmas  1823,  and  that  tliere  has  been  none,) 
it  was  to  cease  absolutely.  This  b  a  mere  general 
power  for  raising  a  sum  of  money,  not  confined  to 
children,  or  specifying  any  purposes,  but  to  be  exercised 
at  the  discretion  of  the  husband  and  wife,  and  in  favour 
of  such  objects  as  they  or  the  survivor  should  think  fit 
to  select.  If  it  had  been  otherwise,  however,  and  if 
children  had  been  designated  as  the  objects,  still  it  is 
expressly  provided  that,  in  the  event  of  the  power  iic»t 
being  exercised,  the  legal  estate  on  which  it  was  to 
operate  shall  determine.  In  Bristow  ▼•  Warden  which 
was  a  case  on  marriage  articles,  there  was  an  ultimate 
limitation  to  the  children  in  default  of  appointment. 
Here  the  power  is  created  not  by  articles,  but  by  a  deed^ 
and  the  propei*ty,  failing  an  appointment,  is  dhrected  to 
go  to  the  eldest  son.  Notwithstanding  these  special 
drcumstances,  even  Bristam  and  Warde  has  been  ques* 
tioned ;  and  Sir  Edward  SugdeUj  in  his  treatise  on  Pow* 
ers  (6),  has  observed  that  it  must  not  be  considered  a» 
establishing  a  general  rule. 

When 

(a)  1  Preston  on  Conveyancing,         {b)  Svgden  en  Powers^  p.  4ea.  n. 
907.,  where  the  outhoritics  are      4th  cd. 
collected.     1  Cruise  en  Fines  and 
Hecovcries,  849, 
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Wben  the  testator  made  his  will,  devising  several  sums  ^  ISSjG^ 
of  money  to  his  different  children,  he  had  no  intention  to 
execute  the  power.  On  the  contrary,  his  intention  was 
that  the  charges  should  be  raised  out  of  the  fee  simple 
which,  he  supposed,  he  had  acquired  by  the  fine.  There 
is  no  direction  to  raise  the  money  for  the  benefit  of  the 
younger  children  as  such.  The  sums,  which  they  were 
to  receive  respectively,  varied  considerably  in  amount, 
in  the  whole  g^reatly  exceeding  the  extent  of  the  powear ; 
and  there  is  neither  principle  nor  authority  upon  which,  . 
if  this  will  were  held  to  be  a  good  appointment  of  tlie 
SOQLy  their  several  shares  could  be  apportioned.  The 
natural  inference  from  all  these  circumstances  is,  that 
the  devise  was  not  intended,  and  cannot  be  considered, 
to  be  an  execution  of  the  power;  and  then,  as  the  term 
is  gone^  in  the  event  of  the  party  failing  to  appoint,  it  is 
impossible  that  an  entry  should  revive  it  The  effect  of 
an  entry  avoiding  the  fine  could  only  be  to  revest  the 
ulterior  estates,  not  those  which  were  already  at  an  end.  (a) 
I^  indeed,  thb  were  a  power  simply  collateral,  no  act 
of  the  donee  could  effectually  bar  it;  but  the  power  is 
coupled  with  an  interest;  and  it  has  been  determined  in 
Smiik  V.  Death  (&),  in  conformity  with  the  previous  de- 
dsioD  in  West  v.  Bemey  (c),  that  the  power  of  a  father, 
who  is  himself  tenant  for  life,  to  appoint  in  favour  of 
diildren  may  be  destroyed  by  the  acts  of  the  do^ee. 
8mtk  V.  Death  was  followed  by  Sir  T.  Plumer  in  Homer 
^.Swann.{d)  The  authorities  cited  from  AUyns  and 
JSronw  have  no  bearing  on  the  question,  inasmuch  as  they 
sppLy  only  to  cases  in  which  the  testator  had  a  power 

of 

(«)  1  PreiUn  on  Conveyancings  Powert^  p.  80.  4th.  edit.,  and  re- 
Si?,  ported  aniCf  p.  451. 
(h)  6  Moid,  371.  (</)  1  Turn,  ^  Muss. 
(e)  Referred  to  in  Sugden  on 
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of  appointment,  subsisting  at  the  time  of  the  execution ; 
whereas  here  it  was  absolutely  gone. 

Mr.  Whitmarsh^  for  the  trustees. 


Mr.  Pembertorii  in  reply.  The  term  has  not  ceased, 
even  granting  that  the  power  was  never  exercised* 
Failing  any  appointment,  the  trusts  are  to  determine ; 
but  the  term  itself  continues  to  subsist,  it  being  kept 
alive  for  the  benefit  of  the  trustees  to  reimburse  them  for 
the  costs  they  may  have  incurred  in  performing  their 
office ;  and  subject  to  that  charge,  it  is  directed  to  be 
assigned.  It  is  impossible  to  doubt  the  testator's  inten- 
tion ;  for  he  expressly  declares  that  the  larger  sums 
given  by  his  will  shall  be  taken  in  satisfaction  of  the 
smaller  sums,  which,  under  the  marriage  settlement 
containing  the  power,  he  might  have  appointed  to  his 
children.  The  father  died  in  March  1825,  and  in  Janu^ 
ary  1828  the  present  suit  was  instituted.  Pincte  v. 
Thomycrqft  {a)  has  decided  that  the  filing  of  a  bill  is 
in  some  cases  equivalent  to  an  entry;  or,  at  all  events, 
that  the  court  will  not  allow  a  fine  to  be  set  up  as  a  bar, 
especially  where  the  non-claim  has  run  during  the  pen- 
dency of  the  suit.  Baker  v.  Pritchard{b\  Dormer  y. 
Fortescue.  {c) 


This  cannot  be  considered  as  a  general  power.  It 
was  a  power  reserved  to  the  husband  and  wife  by  the 
contract  of  marriage ;  and  was  made  to  depend  on  the 
contingency  of  there  being  issue  of  the  marriage  other 
than  a  son,  and  of  such  issue  attaining  an  age  which 
would  make  a  provision  for  them  necessary.  It  has 
never  been  determined  that  such  a  power  is  extinguished 

by 


(a)  1  Bro  C,  C.  289.     4  B,  P. 
C.  92.  Tom/.ed. 


(6)  2  Mk,  387. 
(c)  2  Aik.  282. 
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by  a  fine.  *     Smiih  v.  Death  proceeded  on  the  ground 
that  the  donee  of  the  power  had  determined  his  option^ 
by  dealing  with  the  estate  in  such  a  manner  as  gave  to 
other  persons  interests  inconsistent  with  the  exercise  of 
the  power. 


The  Master  of  the  Rolls  stated,  that  in  tliis  case  a 
tenant  for  life,  with  a  power  to  charge  the  estate  after 
his  death  for  the  benefit  of  his  children,  levied  a  fine 
with  proclamations,  and  afterwards  made  his  will  in 
execution  of  his  power ;  and  that  the  material  question 
in  the  cause  was,  whether  the  power  was  destroyed  by 
the  fine? 


18S0. 


March  S5. 


His  Honour  then  read  a  very  full  note  of  the  case  of 
West  V.  Bemey,  in  which  all  the  leading  authorities  on 
the  point  were  referred  to,  and  commented  on  by  him, 
and  in  which  he  had  expressed  a  decided  opinion,  al- 
though ultimately  the  case  went  ofi^  upon  another 
ground,  that  such  a  power  would  be  destroyed  by  a  fine; 
and  he  stated  that,  upon  re-consideration,  he  continued 
of  the  same  opinion. 

The  bill  was  dismissed,  without  costs. 


•  See  Jetton  v.  Wright,  2  Sligh,  8. 
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^^*«**  COMBER  V.  GRAHAM. 

March  18. 

Where  a  •urn    T^HE  will  of  A.  D.  BradshaWf  after  giving  to  his  mo- 

b^llSdin  ^^^^  *"^  '*'*^  ^'*f^  *  life-interest  in  all  his  effects, 

terms  ibatgiYe  with  the  remainder,  after  the  death  of  either,  to  the 
hiterest  to  the  Survivor  for  her  life,  continued  as  follows: — "After 

legatee,  the      whose  decease  I  give  and  bequeath  the  principal  from 
mere  addition      ..,,.  ,.  ilmj 

by  subsequent  Which  such  interest  may  have  arisen  to  such  cbila  or 

urords  of  a  children  as  I  may  have,  in  equal  proportions,  whom  all 

pose  of  the  failing,  after  the  death  of  my  said  mother  and  wife,  I 

during  the^*  8*^®  ^"^  bequeath  the  principal  from  which  such  interest 

continuance  will  have  arisen  in  the  following  manner;  first,  I  reckon 

interest^n  the  ^7  Property  at  present  not  much  under  2000/.,  and  as 

money,  does     J  have  been  honoured  with  Lord  Adam  GordorCs  pa- 
not  by  im*  _.  ,  •■<*  i«*t 

plication  ex-     tronage  durrog.  the  period  of  my  accumulating  it,  i 

elude  the  right  therefore  give  and  bequeath  to  the  Right  Hon.  Lord 

of  the  legatee      ^^, 

to  dispose  of  it  A.  Gordon  the  sum  of  2000/. ;  but  as  this  would  be  an 

Si'dJrSr    ^'"P^y  co'HpW'nent,  considering  the  possibility  of  either 
the  same  my  wife  or  myself  surviving  him,  I  therefore  hereby 

^"^  confirm  the  disposal  he  may  make  by  will  of  the  above 

sum  of  20002.,  the  same  as  if  he  had  succeeded  to  it 
during  his  life,  and  after  the  decease  of  my  mother  and 
wife  and  failing  of  childrai  as  aforesaid;  provided  he 
does  not  bequeath  or  leave  it,  or  any  of  it,  to  my  unde 
Sir  A.  5.,  or  to  either  of  the  brothers  of  my  wife,  or  in 
such  manner  that  the  descendants  of  any  of  the  said 
excepted  persons  shall  become  possessed  of  it.'' 

The  testator  died  in  1781,  leaving  no  issue.  In  1787 
Lord  A.  Gordon^  in  the  lifetime  of  the  testator's  mother 
and  widow,  assigned  his  reversionai-y  legacy  of  2000L  to 
a  person  whose  interest  was  now  represented  by  the 
Plaintiff.  The  only  question  was,  whether  the  assign- 
ment. 
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ment,  being  made  during  the  lives  of  the  tenants  for 
life,  was  a  valid  disposition  of  the  legacy  ? 

Mr.  John  Wilsemf  for  the  Plaintifi^  contended  that  the 
sum  bequeathed  to  Lord  A.  Gordon  was  effectually 
passed  by  his  assignment.  The  language  of  the  will 
was  founded  on  a  mistaken  idea  that,  during  the  ex* 
istence  of  a  prior  life  interest  in  the  legacy,  it  could 
not  be  effectually  aliened  by  the  legatee;  and  the 
olject  of  the  testator,  who  had  previously  made  the 
bequest  in  words  which  of  themselves  were  sufficient 
to  confer  an  absolute  interest,  was  simply  to  enlarge 
the  gift,  by  adding  to  it  (what  he  did  not  know  would 
be  implied),  a  power  of  testamentary  disposition.  Robin' 
MM  ▼•  Dusgate  {a\  Maskefyne  v.  Maskelyne.  (Jb)  The 
sabaeqaentclause,  excluding  certain  specified  individuals 
fixMn  the  benefit  of  that  power,  was  a  valid  condition  (c), 
and  by  no  means  incompatible  with  a  wish  on  the  part 
of  the  testator  that  the  legatee  should  enjoy  a  right  of 
alienation  in  other  respects  unlimited. 


Mr.  Bickersteth  and  Mr.  Le  Marchant^  for  the  per« 
sonal  representatives  of  the  testator,  insisted  that  the 
will  was  obviously  framed  upon  the  notion  that  Lord 
A»  Gordon  would  take  no  more  than  a  contingent  inte- 
TCstf  unless  he  survived  the  mother  and  the  widow ;  and 
88  the  testator,  when  his  purpose  was  to  enhance  the 
talue  of  the  gift  by  enabling  the  legatee  to  dispose  of 
bis  interest  during  the  supposed  contingency,  only  gave 
bim  a  power  of  disposition  by  will,  and  that  too  a  power 
limited  in  its  objects,  as  well  as  in  the  manner  of  its 

exercise, 


(1)  S  Yem.  ISl. 
(6)  Aiidfn  750.    See  also  Halca 
V>  Margerunif  5  Ves*  899.    J^aU' 


not  k  V.  Hortotif  7  Fes.  39 1 .  Hixon 
V.  Oliver^  15  Ves.  108. 

(c)Liit,§56l.    Large* s  case, 
S  Leon.  82.  sLeon,  18S« 
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18S0.  exercise,  the  implication  was  irresistible  that  he  meant 
to  bestow  no  larger  power  than  was  conferred  bj  ex- 
press words.  A  contrary  construction  was  directly 
opposed  to  the  intention,  and  would  render  the  cautious 
provisions  of  the  will  not  merely  superfluous,  but  nuga- 
tory. What  availed  the  prohibition  against  a  bequest 
to  any  of  the  excepted  persons,  if  the  legatee  were  to  be 
at  liberty,  notwithstanding,  to  convey  his  interest  by  a 
deed  ?     Mackell  v.  Winter  {a)  was  referred  to. 

Mr.  Barber^  for  other  parties. 

The  Master  of  the  Rolls  was  of  opinion,  that 
under  the  first  words  of  the  bequest  Lord  A.  Gordon 
took  an  absolute  interest  in  the  legacy ;  and  that,  inas- 
much as  the  subsequent  clause,  empowering  him  to  dis-* 
pose  of  it  by  will,  was  evidendy  intended  to  enlarge 
instead  of  abridging  the  extent  of  the  interest  previously 
gtven,  Lord  A.  Gordon  was  not  thereby  precluded  from 
assigning  his  legacy  by  a  deed  inter  vivosj  executed 
while  the  mother  and  widow  of  the  testator  were  still 
living. 

(a)  3  Fes.  236.  536. 
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CAMPBELL  V.  GRAHAM.  Rolls. 

1850. 
March  4,  5.  8. 

jyiLLIAM  GRAHAM,  who,  at  the  date  of  his  will        l.  C. 
and  codicil,  and  for  many  years  previously,  was     r  }^^^* 
domiciled  in  the  island  of  Jamaica,  and  possessed  of      A%tg.  23. 
considerable  property  there,  by  will  dated  the  17th  of  A  testator, 

Jwie  1768,  bequeathed  to  John  Campbell,  of  Nrj)  Hope  ^^m\ci\ed  in 

^  ^  *■      Jdmatca,  gave 

in  Jamaica,  the  sum  of  1000/.  Jamaica  currency ;  and  to  legacies  in 

Henrietta  Campbell  and  Margaret  Campbell  (afterwards  j^^^*^^  ^^^ 
Hay)  the  sum  of  500/.  each,  like  currency;   and  he  if. C, and 
desired  that  these  legacies  should  be  paid  out  of  the  ^jg^  domicned 

money  ^^  t^&t  island, 

and  desired 
tbem  to  be  paid  out  of  money  due  to  him  on  certain  bonds  which  the  will  spe- 
cified. At  nis  deatb,  which  happened  in  Scotland  in  1790,  no  such  bonds  were  to  be 
fooDd ;  but  J.  C,  was  then  indebted  to  his  estate  upon  other  bonds,  in  a  sum  which 
exceeded  the  value  of  his  legacy,  and  which,  a  year  after  the  testator's  death, 
ndodiDg  interest,  was  equal  to  the  amount  of  the  penalties.  In  1794,  actions 
were  bmight  in  Jamaica  upon  those  bonds,  by  the  testator's  personal  repre^cnt^ 
atire  there,  and  judgments  recovered  against  J.  C,  for  the  full  penalties  and  costs ; 
bat  DO  attempt  was  made  to  levy  execution  upon  the  judgments,  and  they  remained 
UDsatisfied.  About  the  time  of  the  testator's  death  the  legatees  came  to  England, 
and  never  returned  to  Jamaica^  nor  did  any  of  them  set  up  a  claim  to  their  legacies 
pior  to  the  year  1817.  In  the  year  1818  H,  C.  and  M,  C,  assigned  their  respective 
legacies  to  the  Plaintiff,  who  was  the  personal  representative  of  J,  C,  the  other 
legatee;  and  he,  in  the  year  1821,  when  administration  was  for  the  first  time  taken 
out  to  the  testator's  estate  in  England,  filed  the  bill  for  the  purpose  of  enforcing 
payment : 

field.  That  the  legacies  were  demonstrative  only,  and  were  not  to  be  considered 
as  having  been  adeemed : 

That  as  they  were  payable  out  of  assets  in  this  country,  their  Value  was  to  be 
computed  according  to  the  standard  par  of  exchange  between  Jamaica  and  Britiih 
currency,  and  not  according  to  the  actual  rate,  at  the  time  of  payment : 

That  J.  C.  must  be  considered  as  having  been  paid  his  legacy  by  retaining  the 
amount  out  of  the  bond  debts,  and  that  that  amount  was  to  be  deducted,  first 
from  the  interest,  and  then  pro  tanto  from  the  principal  due  from  him  upon  the 
bonds,  as  at  the  end  of  a  year  afler  the  death  of  the  testator ;  and  interest  was 
then  to  be  calculated  on  the  balance  till  the  amount  equalled  the  sum  for  which  the 
judgments  were  recovered,  and  no  further : 

That  such  retainer  and  set-off  could  not  be  allowed  in  respect  of  the  legacies 
which  the  Plaintiff  claimed  only  as  assignee :  and. 

That  the  assigned  legacies,  under  the  circumstances,  and  after  thd  lapse  of  twenty- 
ieven  years  without  demand,  ought  to  be  presumed  to  have  been  satisfied. 
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1830. 

Campbell 
Gbauam. 


money  due  to  him  on  bonds  from  the  said  John  Camp^ 
bell  and  his  mother.  The  testator  afterwards,  by  a 
codicil  dated  the  Idth  of  June  1772,  gave  to  the  same 
John  Campbell  1000/.  Jamaica  currency,  over  and  above 
his  former  legacy. 


The  testator  died  in  Scotland  on  the  1st  of  December 
1790.  John  Campbellj  Henrietta  Campbellj  and  Margaret 
Campbelly  the  legateesi  were  brother  and  sisters;  they 
were  all  natives  o(  Jamaica^  and  were  domiciled  there  at 
the  time  when  the  testator  made  his  will  and  codicil. 
About  the  year  1790,  John  Campbell  quitted  Jamaica^  and 
neither  he  nor  Margaret  Campbell^  who  had  previously 
left  the  island,  ever  returned  to  it.  None  of  the  executors 
proved  the  will ;  but  in  August  1791  administration,  with 
the  will  and  codicil  annexed,  was  duly  granted  in  Jamaica 
to  James  Graham,  as  the  attorney  in  that  island  of  the 
testator's  next  of  kin:  and  afterwards,  letters  of  adminis- 
tration de  bonis  non  of  the  testator's  personal  estate  in 
Jamaica  were,  in  the  years  1793,  1794,  and  1818,  suc- 
cessively granted  to  persons  therein  described  as  the 
attorneys  in  Jamaica  of  the  testator's  next  of  kin  residing 
in  Great  Britain.  There  was  no  personal  representative 
of  the  testator  in  this  country  till  the  month  of  November 
1821,  when  the  Defendant,  William  Graham,  took  ont 
administration  to  the  personal  estate  and  effects  in  Eng* 
land.  John  Campbell,  the  legatee,  died  in  the  year  1801^ 
and  in  October  1803  administration  of  his  personal  estate, 
with  his  will  annexed,  was  granted  in  Jamaica  to  the 
Plainti£^  John  Graham  CampbeU,  bis  son,  who^  after 
several  intermediate  representations  taken  out  here^  ob- 
tained, in  May  1810,  administration  de  bonis  non  of  hb 
father's  personal  estate  from  the  prerogative  court  of 
Canterbufy* 


By 
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By  an  indentore  of  the  Hth  of  December  1818,  made 
between  the  said  Henrietta  Campbell  and  Dame  Mar^^ 
garet  Hajfj  widow,  formerly  Margaret  Campbell^  of  the 
one  part,  and  the  PlaintilT,  J.  G.  Campbell^  of  the  other 
parti  after  reciting  that  the  said  two  legacies  of  500/. 
and  5002.  were  then  due  to  Henrietta  Campbell  and 
Margaret  Hay  respectively,  they,  in  consideration  of 
95/.  to  each  of  them  paid  by  the  Plaintiff,  J.  G. 
Campbell^  and  also  in  consideration  of  natural  love  and 
■Section  to  him  as  their  nephew,  assigned  to  him  then* 
Mid  several  legacies  for  his  own  use,  together  with  al 
interest  accrued  or  that  might  thereafter  accrue  due 
thereupon. 


Campbell 
Gbahah. 


The  bill,  which  was  filed  in  the  year  1821  by  John 
G.  Campbell  against  William  Graham  as  the  personal 
representative  of  the  testator,  charged  tliat  assets  had 
eome  the  Defendant's  hands,  over  and  above  the  judg- 
ments afterwards  mentioned,  suiBcient  to  satisfy  the  tes- 
tator^a  debts  and  legacies,  and  it  prayed  an  account  and 
payment  of  the  sums  bequeathed  to  John  Campbell  and 
his  sisters.  The  answer  merely  stated  the  Defendant's 
Mief  that  the  testator's  assets,  including  therein  the 
ioms  dae  in  respect  of  those  judgments,  were  more  than 
sufficient  to  satisfy  all  the  outstanding  demands  against 
the  testator's  estate. 


Under  an  order  in  the  cause  directing  the  Master  to 
inquire  and  report  whether  the  said  legacies  of  1000/., 
1000/L,  500/.,  and  500/.  or  any  and  what  parts  thereof 
respectively  were  then  due  and  payable,  and  if  necessary 
to  take  an  account  of  what  was  due  for  principal  and 
interest  in  respect  of  them,  with  liberty  to  state  any  special 
circumstances,  the  facts  above  detailed  were  found  by  the 
report. 

The 
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Campbeli. 
GaAaAX. 


The  Master  also  found  that  the  value  of  the  l^acies, 
all  of  which,  together  with  the  interest,  he  certified  ta 
be  still  unpaid,  ought  to  be  ascertained,  not  according 
to  the  then  present  current  rate  of  exchange,  which  was 
22^  per  cent  above  par,  but  according  to  the  established 
par  of  exchange  between  Jamaica  and  British  currency, 
that  being  in  the  proportion  of  140/.  currency  to  100/. 
sterling ;  and  that  there  was,  therefore,  due  to  the  Plain* 
tiff  on  account  of  the  four  legacies  in  question,  including 
interest  thereon  at  4  per  c^nt.  from  the  end  of  a  year 
after  the  testator's  death,  the  sum  of  5243/.  15s.  \\d. 
sterling. 


It  did  not  appear  whether  at  the  date  of  the  will  any 
money  was  due  to  the  testator  on  bonds  from  John 
Campbell  and  his  mother ;  and  the  report  took  no  notice 
of  the  existence  of  any  such  bonds.  But  the  Master 
stated  that,  in  the  months  of  October  1773  and  March 
1774  respectively,  (/o//;i  Campbell  himself  executed  to  the 
testator  two  several  bonds  with  penalties  of  52721.  and 
1400^.  to  secure  the  repayment  of  2632/.  and  700/.  sterling 
with  interest;  that  neither  of  these  sums  had  ever  been 
paid ;  and  that  soon  after  the  testator's  death,  his  personal 
representative  commenced  actions  u}x>n  the  bonds  in  the 
supreme  court  of  Jamaica  against  John  Campbell^  and  on 
the  2d  of  June  1794  recovered  judgments  for  the  fiiU 
penalties  and  the  coats,  amounting  together  to  the  sum 
of  6703/.  5s*  sterling. 


The  Master  found  that,  under  a  decree  made  in  a 
creditor's  suit  against  the  personal  representatives  of  the 
said  John  Campbell^  deceased,  and  in  which  the  Defend* 
ant,  William  Graham^  was  Plaintiff,  and  the  Plaintiff 
John  G.  Campbell  and  others  were  Defendants,  the  sum 
of  6703/.  5$.  sterling  was  reported  to  be  then  due  to 

Graham 
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Graham  in  respect  of  tbe  aforesaid  two  judgments ;  that        1830. 
Graham  excepted  to  the  report,  and  in  addition  to  that     ^,    -  '  * 
sum  claimed  interest  thereupon  at  6  per  cent,  from  tlie  v, 

2d  oinhme  179^9  but-  that  the  exception  was  overruled;      G^^ham. 
that  other  accounts  and  inquiries  were  then  directed, 
and  some  further  proceedings  were  had,  but  that  no 
whsequent  report  was  ever  made  in  that  cause. 

The  Master  further  found  that,  by  an  indenture  dated 
the  20th  o£  August  1828,  made  between  the  Plaintiff, 
J,  G.  Campbell  and  the  Defendant  WiUiam  Graham,  for 
the  comprombe  of  the  cause  of  Graham  v.  CamjibeUj  the 
said  J.  G.  Campbell  agreed  to  take  upon  himself  the 
payment  of  the  sum  of  67032.  5s.j  together  with  the 
costs  of  that  suit,  after  deducting  what,  if  any  thing, 
should  be  found  due  to  him  in  the  present  cause  of 
Cawgpbdl  v.  Graham^  in  respect  of  the  said  several  lega* 
des  and  of  the  costs. 

Tbe  report  also  set  forth  the  affidavit  of  the  Defend* 
ant  William  Graham,  in  which  he  stated,  that  he  never 
heard  of  any  claim  or  demand  in  respect  of  the  said 
legacies  till  the  year  1817,  although  in  1794  the  said 
bonds  had  been  put  in  suit  in  Jamaica,  and  judgments 
been  there  obtained  upon  them ;  but  that  such  claim 
was  6rst  brought  forward,  on  the  Plaintiff  being  pressed 
fiir  tbe  settlement  of  the  bond  debts. 

The  Master  reported  that  it  did  not  appear  to  him 
that  tbe  legacies  were  to  be  considered  as  having  been 
adeemed  or  satisfied ;  or  that  no  interest  was  due  upon 
them;  or  that  the  principal  thereof  should  be  set  off 
and  deducted  from  the  amount  due  to  the  Defendant 
upon  the  said  bonds  and  judgments,  as  on  the  first  of 
December  1791  — one  year  after  the  testator's  death, — 
and  the  interest  be  thereafter  calculated  upon  the  amount 

H  h  which 
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1830*        which  would  then  remain  due  upon  the  said  bonds  and 
Campbell     judgments,  until  the  same  should  amount  to  the  said  sum 
V-  of  6703/.  5s. ;  or  that  although  interest  was  calculated 

upon  the  said  legacies,  it  should  in  like  manner  be  cal- 
culated upon  the  said  sum  of  6703/.  5s. 

To  this  report  the  Defendant  took,  among  others, 
the  following  exceptions :  — 

I.  Because  the  Master  had  certified  that  it  did  not 
appear  to  him  that  the  legacies  were  to  be  considered 
as  having  been  adeemed,  or  paid  and  satisfied. 

II.  Because  he  had  not  certified  that  the  principal  of 
the  legacies  of  1000/.  and  10002.  should  be  set  off  and 
deducted  from  the  amount  due  to  the  Defendant  upon 
the  bonds  and  judgments  as  on  the  1st  of  December 
1791;  and  that  interest  should  be  thereafter  calculated 
on  the  amount  remaining  due  on  the  said  bonds  and 
judgments  after  such  deduction,  until  the  same  should 
amount  to  6703/.  5s. 

III.  Because  he  bad  not  certified  that  the  prindpel 
of  the  legacies  of  500L  and  500/.  should  in  like  manner 
be  deducted  from  the  amount  due  to  the  Defendant,  as 
on  the  1st  of  December  1791,  &c.  (as  in  the  foregoing 
exception). 

IV.  Because  he  had  calculated  the  value  of  the  l^;a- 
cies,  and  of  the  interest  thereon,  not  at  the  rate  of  2^ 
per  cent  premium  on  the  sterling  value  of  bills  of  ex- 
change drawn  in  Jamaica  upon  England,  but  according 
to  the  ordinary  par  or  rate  of  exchange  between  the  two 
countries. 

Mr.  Pemberton  and  Mr.  Simpkinson,  for  the  excqfH 
tions. 

The 
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The  long  interval  of  time  that  has  elapsed  between 
the  death  of  the  testator  and  the  filing  of  the  bill,  raises 
an  irresistible  presumption  that  all  these  legacies  have 
been  already  satisfied.  The  legatees  were  nearly  related 
to  the  testator:  they  resided  in  the  same  country  with 
Um,  and  they  could  not  possibly  be  ignorant  of  their 
rights  under  his  will.  The  reasonable  inference  is»  that 
they  either  received  payment  of  their  several  legacies, 
from  some  of  the  various  individuals  who  successively 
administered  to  the  estate  in  the  JVest  Indiesj  or  that 
tbey  intended  and  consented  to  give  up  their  claims. 
But  whatever  be  the  fact,  it  is  a  sufficient  answer  to  the 
Plaintiff  to  say,  that  seven  and  twenty  years  have  been 
sofiered  to  pass,  without  a  demand  made,  or  any  circum- 
stances shewn  to  account  for  the  delay.  Pickering  v. 
Stamford  {a\  Jone$  v.  TurbervUle  {b)j  Roper  on  hega- 
da.  (c) 

Tl»  leg.de.  gi,»  b,  4e  .ill  .»  ^fic  Tbe, 
were  payable  out  of  certain  moneys  then  due  to  the  tes- 
tator upon  the  bonds  of  John  Campbell  and  his  mother. 
Tbe  report  is  altogether  silent  as  to  those  bonds ;  and 
it  does  not  appear  that  when  the  testator  died,  any  such 
bonds  were  outstanding.  Tlie  presumption  is,  that  they 
had  been  paid  off:  and  the  bequests  charged  upon 
them,  therefore^  must  be  considered  as  adeemed. 


1830. 


Campbell 

V. 
GaAHAK. 


If  any  of  these  legacies,  however,  can  now  be  regarded 
as  existing  demands,  those  to  John  Campbell  ought  cer- 
tably  to  be  set  off  pro  tanio  against  the  sums  due  from 
CampieB  upon  the  bonds,  as  at  the  end  of  a  year  after 
the  testator^s  death.    Those  bond  debts  were  assets  in 

the 


(a)  t  Fa.  jao.S72.  58]. 
4i7ro.CC.814. 


(b)  2  Ves.jun.  11.4  Bro.  C  C. 
115. 

(c)  Vol.1,  p.  791. 
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18S0.       the  debtor's  hands  applicable  to  the  payment  of  his 

^;;;^;^     legacies,  and  more  than  adequate  for  that  purpose ;  and 

«.  he  must,  therefore,  be  taken  to  have  so  applied  them. 

GiABAir.      j^  ^^  Wood{a\    Ranking  v.  Barnard  {b\   Ex  parte 

CfFerraU.(c)     In  like  manner  the  500/.  legacies  sub- 

sequently  assigned  to  the  Plaintiff  ought  to  be  set  off 

and  deducted  from  the  amount,  which,  as  the  personal 

representative  of  John  Campbell^  he  then  owed  to  the 

testator's  estate. 

The  principle  upon  which  the  Master  has  proceeded 
in  taking  the  account  works  gross  injustice.  He  has 
not  computed  interest  upon  the  bond  debts  beyond  the 
penalties,  and  as  they  carried  6  per  cent  interest,  they 
roust  have  reached  the  amount  of  the  penalties  before 
the  testator's  death,  or,  at  all  events,  before  the  judg- 
ments were  recovered  in  the  actions;  whereas  In  cal- 
culating what  is  due  upon  the  legacies,  he  has  allowed 
interest  at  i  per  cent  from  a  year  after  the  testator's 
death  till  the  present  time,  a  period  of  nearly  tortj 
years.  There  is  no  inflexible  and  peremptory  rule  in 
equity,  that  the  moment  the  sum  secured  by  a  bond 
amounts  to  the  penalty,  interest  shall  cease  to  ran. 
Lord  EUlon^  in  Grant  v.  Grant  {d)^  expressly  iDqiudiated 
that  doctrine.  The  manifest  unfairness  of  applying  the 
ordinary  rule  to  a  case  circumstanced  like  the  present, 
justifies  the  Court  in  departing  from  it,  and  allowing 
interest  beyond  the  penalty.  Clarke  v.  Seton  (r).  Tew 
V.  Winterton.  (g)  At  any  rate  if  the  sum  due  in  respect 
of  the  legacies  be  retained  and  set  off  pro  tanio  against 
the  bond  debts,  assuming  that,  at  the  time  when  the 
legacies  became  payable,  those  debts  equalled  the  amount 

of 

(fl)  2  P.  Wnu.  128.  {e)  6  Vet.4n. 

\h)  S  Mad.  32.  (g)  3  Bro.  C,  C.  489.     1  Vet. 

\c)  1  G.  4- J.  347.  jun.451. 

(rf)  5  Hvss.  598. 
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of  the  penalties^  interest  must  be  suffered  to  run  upon 
the  balance  till  the  sum  again  reaclied  that  point 

The  effect  of  computing  the  value  of  the  legacies  in 
Jamaica  currency  according  to  the  nominal,  and  not  the 
real  par  of  exchange,  is  to  impose  upon  the  testator's 
estate  an  additional  charge  of  22^  per  cent,  the  exlra 
cost  of  remitting  the  amount  to  England. 

The  Master  of  the  Rolls  said,  that  upon  several  of 
the  points  raised  he  could  not  entertain  a  doubt.  The 
sums  bequeathed  by  the  will  were  not  specific  but  de« 
monstrative  legacies,  and  could  not  be  considered  as 
adeemed.  The  assignee  of  a  legacy  continued,  until  it 
was  pud,  to  stand  precisely  in  the  same  situation  as  the 
assignor  had  done ;  and  in  that  respect  the  case  of  Jeffs 
V.  Wood  had  no  application.  The  argument  upon  the 
rate  of  exchange  was  wholly  beside  the  question.  The 
legacies  were  to  be  paid  out  of  assets  in  England^  where 
the  Defendant  had  taken  out  administration  to  the 
estate,  so  that  there  could  be  no  expense  of  remit- 
tance. The  third  and  fourth  exceptions  must  therefore 
be  oveivruled. 

Mr.  Tifin^,  Mr.  Rennalls,  and  Mr.  iZo^,  for  the 
Plaintiff,  upon  the  first  and  second  exceptions. 

The  circumstances  sufficiently  explain  the  conduct  of 
the  legatees  in  so  long  neglecting  to  claim  their  legacies* 
The  parties  were  all  resident  in  this  country  at  the  time 
when  the  testator  died,  and  although  a  regular  series  of 
adnunistrations  was  taken  out  to  his  estate  in  the  West 
IndieSf  he  had  no  personal  representative  in  England  till 
the  year  1821 ;  nor  were  there  any  assets  out  of  which 
the  judgment  could  be  satisfied.  John  Campbell  could  not 
take  a  single  step  in  compelling  payment  of  his  legacies 

H  h  3  without 
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18S0.  without  being  himself  called  upon  to  discharge  the 
larger  sum  due  on  his  bonds  to  the  estate  of  the  de* 
ceased.  It  was  not  his  interest  to  stir  in  the  matter, 
and,  consequently,  the  presumption,  which  is  founded 
on  its  being  for  the  party's  own  benefit  to  enforce  pay- 
ment, entirely  fails.  The  objection,  however,  if  it  could 
be  maintained,  comes  with  a  bad  grace  from  one  who 
himself  seeks  to  set  up  a  counter-demand,  the  origin  of 
which  is  carried  twenty  years  farther  back.  As  to  the 
legacies  assigned  to  the  Plaintiff  by  his  aunts,  it  is  not 
very  surprising  that  those  ladies  should  be  unwilling 
to  resort  to  legal  proceedings  against  a  relative  for 
sums  not  exceeding  350/.  sterling  to  each  of  them, 
especially  as  such  proceedings,  in  order  to  be  effisctual, 
must  have  been  carried  on  in  a  foreign  court,  by  some 
person  holding  a  power  of  attorney  to  act  on  their 
behalf. 

The  bond  debts  must  have  reached  the  full  amount 
of  the  penalties  at  the  time  of  the  testator's  death  in 
December  1790,  or  at  the  end  of  a  year  afterwards,  cer« 
tainly  long  before  the  judgments  were  recovered  in  the 
actions.  No  authority  can  be  produced  to  warrant  the 
Court  in  implying  a  retainer  of  the  kind  now  contended 
for.  In  the  cases  referred  to,  the  executor  insisting 
upon  the  set*off,  always  admitted  assets.  That  was 
done  expressly  in  Jeffs  v.  Wood,  {a)  Unless,  indeed, 
there  be  an  admission  of  assets,  or  an  assent  signified 
by  the  personal  representative,  a  legatee  can  have  no 
right  to  claim  satisfaction  of  his  legacy  by  way  of  re- 
tainer, till  all  the  debts  are  discharged  and  the  fund  is 
clear.  Here  so  far  from  there  being  any  such  assent  or 
admission,  the  administrator  in  Jamaica  brought  actions 
and  recovered  judgments  for  the  full  penalties ;  a  dr« 

cumstance 

(a)  8  P.  Wmt.l2Z, 
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camstanoe  proTing,  if  evidence  were  necessary,  that  no       18S0. 
payments  had  ever  been  made  in  respect  of  the  bond     " '~-  "-' 
debts.     When  those  debts  reached  the  amount  of  the  «. 

penalties^  interest  from  that  moment  ceased  to  run  upon     G^^ham. 
them;  and  having  once  stopped,  it  could  not  revive, 
when  the  deduction  caused  by  a  set-off  implied  at  the 
end  of  a  year  after  the  testator's  death,  reduced  the 
total  sum^^due^^below  that  amount 

TTke  Master  of  the  Rolls. 

The  single  question  is,  whether  the  delay  that  has  takeir 
place  here^  is  or  is  not  satisfactorily  explained;  and  I 
am  of  opinion,  that  as  far  as  relates  to  the  legacies  given 
to  John  Campbell^  that  delay  is  satisfactorily  explained. 
It  never  was  CampbeWs  interest  to  settle  the  account 
with  the  representatives  of  Graham  t  because,  upon  such 
account,  a  considerable  balance  would  have  been  found 
against  him ;  and  if  he  had  called  upon  them  for  satisfac- 
tion of  his  legacy,  he  must  necessarily  have  come  to  a  set- 
tlement of  the  general  account  and  have  paid  the  balance. 
The  circumstances  referred  to  in  the  argument  in  no  way 
affect  this  reasoning.     In  the  year  1794,  four  years  after 
the  testator's  death,|his  personal  representative  in  Jamaica 
brought  actions  against  Campbell  for  a  large  sum  alleged 
to  be  due  upon  two  bonds,  and  recovered  judgments  in 
respect  of  those  bonds.     It  is  said  that  CampbelTs  at- 
tention must  have  been  then  called  to  the  subject  of  his 
counter-demand,  and  that,  though  he  could  not  have 
daimed  to  set  it  off  in  the  actions,  he  might  still  have 
availed  himself  of  the  same  benefit,  by  a  bill  in  equity  filed 
in  Jamaica.    And  it  is  no  doubt  true  that  he  might  have 
so  done;  but  he  must  in  that  case  have  submitted  to  pay 
the  balance  due  from  him  oa  the  account :  and  it  is  plain, 
that,  from  the  year  1794  down  till  the  present  time,  the 
judgments  recovered  against  Campbell  have  been  wholly 
unavailable  to  the  testator's  estate. 

H  h  4  There 
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There  is  much  greater  difficulty  with  respect  to  the 
legacies  of  5002.  givea  to  Henrietta  Campbell  and  Afar- 
garet  Hay.  The  only  reason  assigned  why  these  legacies 
were  not  sooner  demanded,  iS|  that  the  legatees  iefl  the 
island  o(  Jamaica  where  the  assets  of  Graham  were  to  be 
administered,  and  came  to  England  with  their  brother ; 
a  fact  which  the  Master  has  found  with  respect  to  one  of 
the  sisters,  and  which,  as  they  both  formed  part  of  Join 
Campbell's  family,  may  not  unnaturally  be  presumed  with 
respect  to  the  other.  Another  reason,  which  was  not  sug- 
gested at  the  bar,  seems  very  possible,  namely,  that  there 
were  not  assets  forlhcoming.  It  was  at  first  alleged,  that 
the  answer  of  the  defendant  contained  an  unqualified  ad- 
mission of  assets.  On  examination,  however,  the  passage 
will  be  found  to  amount  to  nothing  more  than  an  ad- 
mission, that  if  the  representatives  of  Graham  should 
recover  the  sums  due  on  bond  from  the  representatives 
of  Campbelly  there  would  then  be  sufficient  funds  to 
satisfy  the  legacies.  Upon  these  grounds  I  am  disposed 
to  think  that  the  Master,  in  allowing  the  claim  for  thetie 
legacies,  has  followed  the  safer  course ;  and  the  excep- 
tion must,  therefore,  be  over-ruled. 


Upon  the  question  raised  by  the  other  exception,  I 
think  I  must  assume  (what  indeed  appears  to  be  con- 
ceded), that,  at  the  time  of  the  testator's  death,  or  at  the 
end  of  a  year  afterwards^  when  the  right  to  receive  the 
legacies  accrued,  the  principal  and  interest  due  upon 
the  bonds  amounted  to  the  penalties;  and,  assuming 
that  to  be  the  fact,  my  opinion  is,  that  the  Master^s 
calculation  cannot  stand,  but  that  the  amount  of  the 
two  sums  bequeathed  to  John  Campbell  must  be  con- 
sidered as  giving  him  a  right  of  retainer  as  at  the  end  of 
one  year  after  the  death  of  the  testator,  and  that  the 
debt  due  from  him  must  be  computed  upon  the  prin- 
ciple of  such  retainer.     Whether  or  not  the  debt  is  then 

to 
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to  carry  interest  till  it  again  reaches  the  amount  of  the 
penally  is  a  question  which  I  should  wish  to  have 
farther  inquired  into  before  deciding  the  point 


MS 


The  point  reserved  at  the  hearing  was  again  argued 
at  some  length.  Clarke  v.  Set(m{a)j  and  Doran  v. 
OtRfilfy  (i)|  were  the  only  cases  referred  to. 

'ne  Master  of  the  Rolls. 

It  does  not  appear  to  me,  that  the  cases  proceed  upon 
any  other  principle  than  that  the  master  is  not  to  com- 
pute interest  beyond  the  amount  of  the  penalty. 

I  am  of  opinion,  that  when  these  legacies  became 
payable,  which  was  at  the  end  of  one  year  after  the  death 
of  the  testator,  they  are  to  be  considered  as  paid,  that  is 
to  say,  they  are  claims  which  the  debtor  then  had  on  the 
creditor,  and  which,  therefore,  he  was  entitled  to  set  off 
at  that  time.  I  am  also  of  opinion  that  the  retainer 
operates  in  the  same  way  as  if  ^payment  had  been  then 
made^  and  that  the  obligee  of  the  bonds  had  a  right  to 
apply  that  payment,  first  in  discharge  of  the  interest, 
and  then  pro  tanto  in  reduction  of  the  principal. 

Although  the  judgments  recovered  in  the  actions 
brought  in  1794*  were  taken  for  the  full  penalties,  they 
formed,  in  truth,  a  security  only  for  the  amount  of  the 
sums  which  might  then  be  due  upon  the  bonds ;  and 
the  principal  sums  so  remaining  due  would  carry  in- 
terest, until  the  amount  of  that  interest,  together  with 

the 


(a)  6  Fes.  411, 

(b)  3  Ptice,  250.  Most  of  tlie 
cases  on  the  lubject  are  collected 
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V.  Thomaif  1  Fern.  350.  See 
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the  principal,  was  equal  to  the  penaltiesi  a  point  which 
was  expressly  decided  in  the  case  of  Clarke  v.  Seton. 


By  the  decree  it  was  declared,  that  **  the  amount  of 
the  two  several  legacies  of  1000/.  and  1000/.  Jamaica 
currency,  certified  to  be  due  to  the  Plaintiff  John  6. 
Campbellf  as  administrator  of  John  Campbell  deceased,  is 
to  be  considered  as  giving  to  the  legatee  a  right  of  re- 
tainer as  on  the  1st  of  December  1791,  being  the  end  of 
one  year  after  the  death  of  WiUiam  Graham^  the  testator, 
to  the  amount  of  the  said  two  legacies,  out  of  the  debt  due 
by  the  said  John  Campbell ^  deceased,  to  the  said  William 
Graham^  deceased,  upon  the  bonds  on  which  the  judg- 
ments in  the  pleadings  mentioned  were  obtained ;  and 
to  be   considered  as  applied  first  in   payment  of  the 
interest,  and  the  remainder,  if  any,  in  payment  of  the 
principal  of  the  said  debt;  and  that  the  account  between 
the  parties  is  to  be  computed  upon  the  principle  of  such 
retainer ;  and  that  it  be  referred  back  to  the  Master  to 
inquire  and  ascertain  what  was  due  upon  the  said  judg- 
ments on  the  2d  day  of  June  1794,  when  they  were  ob- 
tained, having  regard  to  the  declaration  hereinbefore 
contained  as  to  the  right  of  retainer  in  respect  to  the 
said  two  legacies ;  and  the  said  Master  is  to  compute 
interest  on  what  he  shall  so  find  to  be  due  on  the  said 
2d  day  oi  June  1794*  upon  the  said  judgments,  from  the 
said  £d  day  of  June  1794,  until  the  amount  due  on  the 
said  judgments,  together  with  the  costs  therein  men- 
tioned, shall  have  reached  the  sum  of  6  703/.  Bs.  sterlings 
being  the  amount  of  the  penalties  of  the  said  bonds,  and 
of  the  said  costs,"  &c. 


1851. 
July  15,  16. 


Both  parties  presented  petitions  of  appeal. 
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On  the  rehearing  of  the  exceptions  before  the  Lord  18S1. 
Chancellor  three  questions  only  were  argued :  first,  with 
respect  to  the  set-off;  secondlyi  upon  the  effect  of  laches 
in  barring  the  claim  of  the  legatees;  and,  thirdly,  as  to 
the  correctness  of  the  Master's  calculation  of  the  value 
of  the  legacies. 

Mr.  Tmnoff  Mr.  RennaUsj  and  Mr.  Rolfe^  for  the 
Plaintiffi. 

The  Master  was  right  in  computing  what  was  due  in 
respect  of  J.  Q.  CampbelPs  legacy  at  the  time  when 
the  bill  was  filed,  and  deducting  the  amount  from  the 
judgment  debt  That  the  one  claim  carried  interest  at 
4  per  cent,  while  the  other  carried  no  interest  was  an 
accident,  which  here  is  favourable  to  the  legatee ;  but 
the  advantage  might  have  been  the  other  way.  Suppose, 
fi>r  example^  the  debt,  instead  of  being  secured  by  a 
judgment,  had  been  due  upon  a  bond  bearing  interest 
at  5  per  cent.,  could  the  legatee  have  then  insisted  as  a 
matter  of  course  on  having  his  legacy  set  o£^  as  at  the 
date  of  the  testator's  death,  or  at  the  end  of  a  year 
ailerwards,  against  the  money  due  upon  the  bond? 
The  doctrine  has  never  gone  to  that  extent  Though 
recognized  in  equity  long  before  the  legislature  ven- 
tured to  make  it  available  at  law,  the  application  of 
set-off  has  been  always  founded  on  mutual  dealings 
and  on  some  evidence,  however  slight,  of  the  assent 
or  contract  of  the  parties.  Curson  v.  African  Com^ 
pam/{a)9  Hawkins  v.  Freeman  {b)j  Carr  v.  Taylor  {c)f 
Ex  parte  (yPerralL  (rf)  In  Jeffs  v.  Wood  {e\  which  was 
much  relied  upon  in  the  Court  below,  the  circumstances 

are 

(fl)  1  Yem.  121.    The  prin-  (c)  10  Km.  574. 

cipal  cases  on  the  subject  are  (</)  \G,9fJ,'5M, 
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are  incorrectly  stated :  the  judgment  really  turned  upon 
an  agreement,  and  the  executor  besides  had  admitted 
assets.  But,  so  far  as  it  seems  an  authority  for  applying 
the  doctrine  generally,  wherever  there  are  opposite 
debts,  without  proof  of  understanding  or  intent,  it  b 
contradicted  by  the  later  cases  of  P^gg  v.  Crreen  {a)  and 
JVhilakery.  Busk,  {b)  A  legatee  never  can  be  permitted 
to  pay  himself  by  retaining  the  value  of  his  legacy  out 
of  a  debt,  unless  the  personal  representative  has  given  his 
assent,  or  has  distinctly  admitted  assets.  Till  then  there 
are  no  mutual  demands ;  for  the  legatee  is  a  mere  vo- 
lunteer, and  the  executor,  who  takes  upon  himself  to 
authorize  such  a  retainer  before  all  the  testator's  debts 
are  satisfied,  incurs  the  hazard  of  committing  a  deoa9^ 
taviL  It  is  an  option,  therefore,  which  can  belong  only 
to  the  personal  representative,  and  his  right  must  stand 
upon  the  same  footing  as  that  of  any  other  person  who 
unites  the  character  of  debtor  and  creditor  of  another. 
The  party,  who  would  have  the  benefit,  must  declare  'his 
election ;  he  must  either  adopt  his  right  at  the  moment 
when  the  mutual  claims  arise,  or  he  is  presumed  to  reject 
it.  Here  the  administrator  rejected  it,  for  he  insisted 
on  full  satisfaction  of  the  debt,  and,  in  the  actions  brought 
upon  the  bonds  judgments  were  recovered  for  the  whole 
amount  of  the  penalties.  It  is  impossible,  upon  principle 
that  set-off  should  be  applied  by  relation  to  any  antece- 
dent period,  unless  there  has  been  some  intimation  of  in- 
tention ;  nor  can  any  precedent  be  produced  for  giving  it 
a  retrospective  operation.  It  can  only  take  effect  from 
the  time  when  the  Plaintiff  by  filing  his  bill  asserted 
the  existence  of  a  cross  demand.  Why  should  the  end 
of  a  year  after  the  testator's  death  be  fixed  upon  as  the 
time  for  striking  the  balance  between  the  counter-claims 
rather  than  any  other  period  ? 

The 
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The  administrator,  by  his  answer  to  the  bill|  did  not 
set  up  time  as  a  defence,  but  resisted  the  payment  on  quite 
a  different  ground,  —  that  the  legacies  were  not  general 
legacies,  but  specific,  and  that  no  bonds  could  be  found 
to  satisfy  them.  The  denial  of  the  validity  of  a  claim  is 
a  circumstance  that  rebuts  the  presumption  of  satisfaction 
nused  by  the  lapse  of  time.  Beeves  v.  Brymen  (a)  No 
administration  was  taken  out  in  England  till  1821,  and 
till  then,  consequently,  there  was  no  person  upon  whom 
the  demand  could  be  made.  Where  the  statute  of 
limitations  has  been  set  up  against  a  claim,  it  has  been 
decided  that  no  cause  of  action  accrued,  until  there  was 
an  administration  to  the  estate  of  a  party  in  whose 
right  the  action  was  brought.  Murray  v.  Eiisl  India 
Compamf.Qj)  The  same  rule  must  apply  where  the 
party  against  whose  estate  a  demand  is  made,  has  been 
unrepresented  for  a  series  of  years.  Here  there  was  no 
fund  out  of  which  the  legacies  could  be  paid ;  for  the 
assets  were  not  collected,  and  of  course  could  not  be 
distributed  till  the  year  1821.  It  is  true  that  length  of 
time  will  raise  a  presumption  of  the  payment  of  legacies : 
thus  in  Pickering  v.  Stamford  {c)  it  was  said  that  had 
that  been  the  case  of  a  legacy,  thirty-five  years  would 
have  been  a  bar ;  and  in  Jones  v.  Turberville  (d)  a  legacy 
was  presumed  to  be  satisfied  afler  forty  years.  Hercy  v. 
Dinwoody.  {e)  In  fact,  a  much  less  time  would  be  sufficient 
to  raise  the  presumption  in  the  absence  of  all  circumstances 
to  rebut  it;  for  as  a  legacy  is  in  the  nature  of  a  simple 
contract  debt,  six  years,  and  not  twenty,  would  be  the 
period  of  limitation  against  the  demand  of  the  legatee. 
But  in  this  case  there  are  abundant  circumstances  to  repel 
the  presumption  of  payment;  for  besides  the  impossibility 

of 


(fl)  4  K«.692.     6  Ves.5\9. 

{b)  5B,^A,  204. 

(c)  2  F4r#.jun.272.  581. 


(d)  2  FM.jun.  11. 
{c)  2  Kei,  jun.  87.      4  Bro. 
C,  C.  257. 
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9. 

Graham. 
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18S1.  ^  of  making  the  demand  while  the  estate  of  the  testator 
was  not  administered  to,  the  absence  of  a  creditor  in  a 
foreign  country  is  of  itself  sufficient  to  prevent  the  statute 
of  limitations  from  running,  and  by  analogy  from  raising 
a  presumption  of  payment  as  against  the  legatees. 
Fladong  v.  Winter,  {a) 

In  Cockerell  v.  Barber  {b)  Lord  EMon  has  distinctly 
laid  down  that  a  legacy  in  foreign  specie  must  be  paid 
in  this  country  according  to  the  current  value  of  that 
specie,  without  any  reference  to  the  rate  of  exchange, 
or,  what  was  the  same  thing,  the  expence  of  remittance. 
Raymond  v.  Brodbelt  (c),  Phipps  v.  Anglesea.  {d) 

Sir  Edward  Sugden  and  Mr.  Simpktnson^  for  the  De- 
fendant. 

His  Honor's  decree  is  founded  in  substantial  justice, 
and  is  not  inconsistent  with  authority.  Nothing  can  be 
more  fair  than  that  the  legacy  should  go  to  extinguish 
pro  tanto  the  amount  of  the  judgment  debt  subsisting  at 
the  testator's  death;  nothing  more  mischievous  than 
that  a  premium  should  be  held  out  for  laches,  and  that 
a  legatee,  while  he  evades  the  payment  of  his  obligatfons 
with  impunity,  should  be  thereby  enabled  to  swell  the 
amount  of  his  cross  demand.  I(  as  might  have  hap- 
pened, thb  judgment  had  been  the  only  assets  left  by 
the  testator,  the  Plaintiff's  clfdm  would  have  been  con- 
tinually accumulating,  while  the  fund  to  discharge  it 
remained  stationary.  The  law  of  set-ofl^  which  was 
intended  to  prevent  a  circuity  of  actions,  rests  on  a  tacit 
understanding  between  persons  mutually  indebted,  that 
a  balance  shall  be  struck  between  the  opposite  claims  as 

they 

(a)  19  Veg.  196.  (c)  5  Vet.  199. 

(fi)  16  Vet.  461.    •  (d)  5  Vin.  Ah.  209.  pi.  8. 
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they  arise,  and  that  the  amount  of  the  difference  only        18S1. 
shall   constitute  the  debt     Jeffi  v.  Wood  is  not  to  be 
explained  away ;  it  did  not  stand  on  the  footing  of  agree- 
ment, but  was  a  decision  upon  the  general  principle,  and 
has  been  uniformly  followed.    Ranking  ▼•  Barnard,  (a) 

Upon  the  lapse  of  time,  the  principle  established 
in   Cholmondeley  y.  Clinton  {b)    is  applicable.     Acqui- 
escence for  upwards  of  twenty  years  in  the  right  of  a 
party  in  possession,  or  against  whom  a  claim  was  never 
brought^  is  a  bar  in  equity  as  well  as  at  law.     That 
principle  has  been  repeatedly  extended  to  legacies.   The 
language  of  Lord  Chief  Baron  Eyre  in  Jones  v.  Turber* 
ville{c)  is  extremely  strong  to  that  effect;  and  is  only  a 
recognition  of  the  doctrine  which  had  been  laid  down 
and  acted  upon  long  before  in  Smith  v.  Clay,  (d)     There 
is  no  evidence  whatever  of  these  legacies  having  been 
claimed  in  the  long  interval  between  the  year  1790, 
when  the  testator  died,  and  the  year  1821,  when  the 
.bill  was  filed  by  the  party  representing  the  legatees; 
neither  is  there  any  evidence  that  the  assets  were  de- 
ficient    At  the  time  of  the  testator's  death,  which  took 
place  in  Jamaica^  the  legatees  were  domiciled  in  that 
island,  where  a  regular  series  of  administrations  has 
been  taken  out  from  1791  downwards.     The  legatees 
must  have  had  little  &ith  in  the  validity  of  their  own 
chum,  when  they  assigned  their  supposed  title  for  the 
paltry  consideration  of  25/.    All  the  circumstances  of 
the  case  confirm  instead  of  weakening  the  presumpticm 
arising  from  the  lapse  of  time. 

In  calculating  the  difference  between  pounds  sterling 
and  pounds  in  Jamaica  currency,  the  Master,  by  adopt- 
ing 

(a)  5  Mad.  52,  (</)  Amb,  645.     3  Bro,  C. 

\h)%J.^W.l.  C.659.n. 

(c)  srri.jun.ll. 
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1831.  ing  thenominal  instead  of  the  real  standard  of  Yaliie,  has 
added  to  what  ought  to  have  beea  the  estimated  amount 
of  the  legacies  at  the  rate  of  22^  per  cent. .  The  per- 
manent standard  of  value  as  between  this  connuyand 
Jamaica  is  in  the  ratio  of  14  to  10 ;  in  other  words, 
when  the  exchange  is  at  par,  100/.  sterling  are  equiva- 
lent to  140/.  Jamaica  currency.  But  the  actual  rate  of 
exchange  is  22^  per  cent  beyond  par  in  iavoar  of- this 
country;  so  that  every  100/.  paid  in  this  country  arein  fiMt 
equal  to  1  SiL  1 0&  Jamaica  currency,  and  thus  the  legatees 
would,  upon  the  Master's  calculation,  gain  22^  per  oeM. 
upon  the  whole  amount  of  their  legacies.  All  they  are 
entitled  to  receive^  admitting  the  validity  of  the  daim^  is 
the  value  of  the  legacies  in  pounds  sterling  or  hills  of 
exchange  supposing  them  to  be  paid  in  Jamoiau 


•  I 


August  23.         JTie  Lord  Chancellor.  • 

By  the  first  of  the  three  exceptions  brought  iinder 
review  on  this  appeal,  a  question  was  raised  touching  the 
right  of  a  legatee^  who  was  also  indebted  to  the  t^tatbir 
upon  a  bond,  to  retain  and  set  off  his  legacy  agafaist  die 
amount  of  the  bond  debt :  and,  npcm  a  full  consideradoik 
of  the  case^  I  am  of  opinion  that  his  Hondt  has  decidb^ 
rightly  in  allowing  that  exception. 

The  next  exception  related  to  a  suligect  of  more  genlend 
importance^  and  as  I  have  not  here  the  good  forttih^  t6 
agree  with  his  Honor  in  the  tionclosion  to  which  he  has 
come,  it  is  proper  that  I  should  state  the  facts  of  the 
case  more  fiilly,  and  assign  the  reasoils  (otiAfWktmce 
of  opinion.  ■  ?:      ;   .  -^ 

The 

•  Lord  Broug/iam, 
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llie  last  exception  had  reference  only  to  the  mode,  in 
which  the  value  of  certain  legacies  given  in  Jamaica 
carrency  were  to  be  estimated:  and,  as  I  think  that 
thate  legacies  ought  not  to  be  paid,  the  question  as  to 
the  value  of  the  currency,  or  the  manner  in  which  that 
should  be  ascertained,  does  not  arise. 


1831. 


My  observations,  therefore,  will  be  confined  to  the 
question  raised  by  the  second  exception :  and  the 
&ictS|  upon  which  the  judgment  will  turn,  are  shortly 
these:  — 

The  testator  died  in  the  year  1790,  having  bequeathed 
to  John  CampbeUj  who  survived  him,  two  legacies  of 
lOOOJL  each,  the  right  to  which  came  into  discussion 
under  the  former  exception  already  adverted  to.  The 
present  question,  however,  does  not  arise  upon  them, 
bat  upon  two  legacies  of  500/.  given  by  the  will  to 
two  other  legatees,  from  whom  the  Plaintiff,  who  is 
the  personal  representative  of  the  same  John  Campbell^ 
and  as  such  entitled  to  the  two  former  legacies,  purchased 
them  for  the  sum  of  25/.  each,  that  is  to  say,  5  per  cent 
upon  the  principal,  and  at  the  same  time  had  them 
regularly  assigned  to  him.  And  the  question  now  being, 
"Whether  the  Plaintiff,  by  virtue  of  that  assignment,  is 
entitled  to  those  legacies  of  500/.,  I  am  disposed  to 
hold,  so  far  differing  from  his  Honor's  judgment,  that, 
in  the  peculiar  circumstancei^  of  this  case,  the  Plaintiff 
has  &iled  to  make  out  his  title;  and  to  that  extent^ 
therefore^  that  the  order  should  be  reversed. 


Altboogfa  the  testator's  death  happened  in  the  year 
1790»  no  steps  were  taken  by  the  legatees,  either  during 
the  life  of  John  Campbell^  or  afterwards,  to  assert  their 
dums  under  the  will :  nor  did  the  present  Plaintiff,  at 
whaterer  time  he  acquired  his  title,  resort  to  any  measures 

I  i  for 
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G&AUAli. 


for  the  recovery  of  tiiese  legacies  prior  to  the  year  181 7« 
In  that  year  a  demand,  or  something  like  a  demand, 
appears  for  the  first  time  to  have  been  made  on  behalf 
of  the  legatees,  and  that  was  the  earliest  symptom  which 
the  parties  exhibited  of  their  being  alive  to  their  in- 
terests under  Mr.  GrahanCs  will.  The  bill  was  filed 
in  1821.  Here  then  is  a  period  of  at  least  seven  and 
twenty  years,  or,  reckoning  down  till  the  filing  of  the 
bill,  of  more  than  thirty  years,  during  the  whole  of 
which  the  Plaintiff,  or  those  in  whose  shoes  he  stands, 
were  perfectly  quiescent  and  inactive  with  regard  to 
any  claims  they  might  intend  to  assert  against  the  testa- 
tor's estate. 


The  question,  putting  it  in  a  general  form,  is  very 
important;  —  Whether  laches  of  so  long  a  duration, 
leaving  so  many  years  to  elapse,  so  many  deaths  to 
occur,  and  so  many  changes  of  circumstances  and 
parties  to  take  place,  —  whether  in  such  a  case  the  mere 
lapse  of  time  ought  not  of  itself  to  operate  here,  as  it 
certainly  would  with  respect  to  any  demand  at  law,  I 
will  not  say  as  a  bar,  but  as  constituting  such  an 
acquiescence  as  justifies  a  court  of  equity  in  presuming 
payment*  The  statute  of  limitations,  while  it  en- 
deavoured to  apply  a  remedy  to  the  case  of  simple  con- 
tract debts  and  actions  upon  tort,  to  personal  and 
mixed  actions  as  well  as  to  other  rights  of  a  real  nature, 
left  the  case  of  actions  upbn  specialties,  judgments  as 
well  as  bonds  and  recognizances,  entirely  unprovided 
for;  and  many  complaints  in  consequence  arose,  traces 
of  which  are  to  be  met  with  both  in  the  dicta  and  de- 
cisions of  our  early  judges.  Lord  Hale  was  among  tlie 
first  who  countenanceil  the  notion,  that,  after  lapse  of 
time,  satisfaction  might  be  presumed  even  of  a  specialty; 
and  that  doctrine,  which  subsequently  received  the  as- 
sent of  Lord  Hard'joickej  derived  some  confirmation  from 

the 
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the  statute  of  WtUiam  (a),  by  which  twenty  years  were 
fixed  as  the  period  of  limitation  for  reversing  judg- 
ments by  writ  of  error.  Following  the  analogy 
aflorded  by  that  statute,  or  more  probably  rather  the 
analogy  of  the  period  within  which  pergonal  or  mixed 
actions  for  the  recovery  of  real  rights  are  limited,  the 
courts  have  come  to  adopt  the  doctrine  of  Lord  Hale 
by  a  pretty  uniform  train  of  decisions :  and  they  now 
hold  that  the  lapse  of  twenty  years,  if  not  taken  as 
a  positive  bar,  shall  at  least  be  fatal  to  actions  upon 
bonds,  the  Judge  always  directing  the  jury,  under 
such  circumstances,  to  presume,  in  the  absence  of  con- 
trary evidence,  that  the  debt  has  been  satisfied.  If  in- 
terest is  proved  to  have  been  paid,  or  if  upon  demand, 
any  acknowledgment  has  been  made  that  the  debt  re- 
mains still  unsatisfied,  there  is,  of  course,  an  end  of  the 
presumption.  On  this  subject  considerable  diversity  of 
opinion  has  prevailed  among  the  Judges  at  different 
times;  Lord  Mansfield  going  a  good  deal  farther  than 
others  have  done  with  respect  to  the  period  that  must 
elapse  in  order  to  found  the  presumption;  and  Mr. 
Justice  Bullcr  having  once  or  twice  said  that  he  had 
known  instances  where  eighteen  years  had  been  consi- 
dered as  sufficient  for  that  purpose. 


J83L 


Campbell 
Gear  Air. 


The  cases  where  the  subject  has  been  chiefly  con- 
sidered, are  a  case  at  law  in  Bunows  [b) ;  and  as  far 
as  this  Court  is  concerned,  Flcdotig  v.  Winter  (c)  and 
Wynne  v.  Waring^  which  is  stated  in  the  report  of  that 
case.  In  the  two  latter,  the  presumption  of  payment  is 
admitted  to  be  capable  of  beiui^  rebutted  by  circum- 
stances, —  not  only  the  circumstances  already  adverted 
to,  of  acknowledgment,  on  a  demand  made,  or  a  stat^ 

ment 

(a)  lO&ll  W.3.C.14. 

{b)  4  Burr.  1962.     Oswald  v.  Legh,  1  T.R»  STCw 

(c)  19  Fes.  196. 
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183  ]  •  ^  ment  of  inability  to  pay,  or  an  actual  payment  of  interesty 
which  at  all  events  keeps  the  claim  alire,  but  by  the  in- 
solvency of  the  specialty  debtor,  or  his  incapaci^  to 
discharge  his  obligations.  In  Fladong  v.  Winter^  Lbiid 
Eldon  decided  in  favour  of  the  report,  (which  was  agamst 
the  debt,)  unless  the  exceptant  chose  to  try  the  qaestum 
at  law.  There  seems  to  be  some  inaccuracy  in  the  note 
of  what  fell  from  his  Lordship  upon  that  occasion ;  for 
that  eminent  Judge  is  represented  as  expressing  his 
surprise  that  no  attention  was  paid  to  the  material  cir- 
cumstance of  the  bond  having  remained  in  the  hands 
of  the  obligee ;  ^^  a  circumstance,''  adds  hb  Lordship, 
.^^  of  great  weight"  But  it  is  to  be  observed,  that 
in  all  but  those  very  rare  cases  where,  upon  the  prin- 
ciple adopted  in  Read  v.  Brookman(a\  the  party  is 
permitted  to  declare  upon  a  lost  instrument,  this  cir* 
cumstance,  on  which  Lord  Eldon  lays  so  much  stress, 
must  of  necessity  occur.  If  it  were  not  so,  the  ques- 
tion never  could  arise;  for  it  is  only  by  reason  of 
the  appearance  of  the  bond,  —  because  the  instrument 
is  on  the  spot  and  is  produced,  —  that  the  Court  pre- 
sumes the  debt  to  be  still  subsisting.  Counsel,  no 
doubt,  endeavour  to  contend  that  that  circumstance  is 
itself  a  proof  that  the  debt  must  remain  unpaid ;  since 
it  would  be  a  singular  thing  if  the  obligor,  who  paid  i^ 
should  leave  so  important  a  document  in  the  hands  of 
the  creditor.  But  the  Court  invariably  refuses  to  listte 
to  any  such  argument.  The  language  of  the  Judges  in 
such  cases  is,  ^^  The  creditor  has  chosen  to  lie  by  Iw 
twenty  years :  true  it  is,  he  may  have  kept  quiet  p6^ 
session  of  the  bond;  but  to  supply  the  defect  in  the 
statute  of  limitations,  to  shew  our  enmity  to  stale  dc^ 
mands,  and  our  adherence  to  the  principle  of  tfigSdiiU* 
bus  tion  dotmientibui  servat  leXf  it  is  our  duty  to  Teih 
strongly  in  favour  of  the  presumption.'*  " 

If 

Co)  ST.  2J.  151. 
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Iftbat  be  the  clear  rule  as  to  specialties  at  law,  notwith- 
standing the  production  of  the  instrument  uncancelled, 
and^simply  because  twenty  years  have  been  suffered  to 
dapse  without  any  steps  taken  against  the  debtor,  what 
rational  ground  can  be  suggested  for  excluding  the  same 
doctrine  from  courts  of  equity  in  the  peculiarly  equitable 
matter  of  a  suit  for  the  payment  of  a  legacy  ?  If  the 
foundation  of  the  rule  at  law  be  considered,  it  should 
seem  that  precisely  the  same  principle  justifies  courts  of 
equity  in  adopting  a  similar  course.  The  facilities  pos- 
sessed by  a  legatee  for  recovering  his  legacy  from  the 
personal  representative,  are  just  as  great  as  those  pos- 
sessed by  an  obligee  for  recovering  his  bond  debt  from 
the  obligor.  Exactly  the  same  presumption  arises  from 
his  loi^g  quiescence;  the  presumption  either  that  the 
demand  has  been  satisfied,  or  that  he  does  not  mean  to 
enforce  it;  and  there  is  this  material  difference  between 
the  cases,  — the  one  is  a  volunteer,  the  other  a  creditor 
for  valuable  consideration :  the  obligee  is  a  creditor  for 
httb  value,  the  evidence  of  consideration,  the  deed  and 
seal  being  of  so  high  a  nature  in  the  law,  that  no  proof 
can  be  given  of  the  want  of  consideration,  and  except 
as  between  creditors,  the  party  is  estopped  from  alleging 
that  no  consideration  passed.  In  point  of  fact,  however, 
jo  almost  every  bond  transaction  a  money  consideration 
has  been  given. 


18S1. 


I  cannot  see,  therefore,  why  the  same  doctrine  should 
not  be  applicable  to  equitable  as  to  legal  jurisdiction :  but 
at  nothing  can  be  more  dangerous  than  to  proceed  upon 
rsasoqa  of  analogy,  even  where  they  only  follow  the 
Cpavse  pursued  by  courts  of  equity  in  adopting  the  prac- 
tice of  the  common  law,  I  should  not  feel  myself  jus- 
tified in  that  inconsiderable,  and,  as  it  seems,  rea- 
lonable  and  beneficial  step,  if  I  did  not  find,  that  the 
principles  upon  which  I  am  disposed  to  make  it,  had 

lis  been 
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18S1.  been  recognised  by  the  decisions  of  this  Court  and  by 
the  dicta  of  my  predecessors  in  office.  The  case  to 
which  I  would  particularly  refer  in  that  view  is  Herof 
Y.  Dinwoodj/.  {a)  The  doctrine  is  there  laid  down  in 
the  way  in  which  it  is  safest  to  propound  it,  that  equity 
has  not  yet  established,  nor  the  practice  of  this  Coart 
adopted  any  rule,  which  makes  twenty,  of  twen^->five, 
or  even  thirty  years  a  bar,  any  more  than  the  courts  of 
law  have,  with  respect  to  specialty  debts,  but  that  each 
case  roust  depend  on  its  own  circumstances.  Courts 
of  law,  indeed,  have  gone  somewhat  farther;  for  they 
consider  it  as  the  next  thing  to  a  necessary  presump* 
tion ;  they  throw  the  proof  on  the  other  side,  on  him 
that  would  rebut  the  presumption.  Their  language  isp 
*^  If  no  contrary  circumstance  appears,  twenty  years 
shall  be  an  absolute  bar."  In  Herty  v.  Dinwoody  Ix>rd 
Alvanley  said,  that  no  certain  rule  had  been  worked  out 
by  the  Court,  but  that  each  case  was  to  depend  upon  its 
own  circumstances,  with  a  strong  leaning,  however,  to 
take  into  consideration  the  lapse  of  time,  when  no  con- 
trary circumstance  rebutted  it. 

These  principles  are  sanctioned  by  the  high  an- 
thority  of  Lord  Camden  in  the  case  of  SmM  ▼• 
Clia/{b)f  of  which  there  is  an  imperfect  account  in  Jwh^ 
bier,  but  which  is  well  reported,  from  the  notes  a(  the 
learned  Judge  himself,  in  tlie  third  volume  of  Mr. 
Brcfwn^s  Chancery  Cases,  in  a  note  to  the  case  of  JLord 
Deloraine  v.  Browne.  It  is  true  that  Smiik  v.  Cbgf 
was  at  first  a  good  deal  cavilled  at  and  objeded  to. 
The  way,  however,  in  which  those  objections^*^— ob- 
jections evidently  taken  per  incuriamj  —  have  yielded 
to  further  inquity  and  reflection  is  extremely  reoMurli- 

abk 
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able  and  instructive,  and  greatly  adds  to  its  weight 
AS  an  authority.      In  Pickering  v.  Lord  Stamford  {a)j 
^k  case  undoubtedly  of  great  value,  though  rather  per- 
Isaps  for  the  argument,  than   for  the  particular  point 
^which  it  decided,  Lord  Alxxiidey^  the   Master  of  the 
Holls,  in  the  first  breaking  of  the  case,  expresses  an 
opinion  extremely   adverse  to  Smith  v.  Clay.     When 
tiie  counsel  for  the  Defendant,  referring  to  Smith  v. 
€JIe^j   cited  the  language  of  Lord   Camden^  that  ^'  a 
court  of  equity,  which  is  never  active  in  relief  against 
conscience  or  public  convenience,  has  always  refused  its 
«d  to  stale  demands,  where  the  party  has  slept  upon  his 
Tight  and  acquiesced  for  a  great  length  of  time,"  the 
Ikfaster  of  the  Rolls  observed,    ^^  That  was  a  bill  of 
review  I  believe ;  it  is  clear  there  was  a  mistake."    And 
on  die  counsel  proceeding,  his  Lordship  again  carps  at 
it,  saying,  ^^  They  were  not  bound  to  know  the  decree 
was  wrong.     They  knew  there  was  such  a  will,  and 
they  knew  tliere  was  a  decree.     I  think  there  ought 
to  be  a  bill  of  review  at  any  distance  on  error  ap- 
parent"    This  was  upon   the   first  argument  of  the 
case.     When  he  next  comes  to  consider  the  question, 
however,  after  an  interval  of  nine  or  ten  days  had  given 
Urn  time  to  reconsider  the  matter,  and  to  reflect  a  little 
upon  the  authority  of  Smith  v.  C/ny,  his  Lordship  takes 
a  very  difierent  view.     His  words  are,  "  The  Court 
has  adq^ted  rules  upon  that,  as  far  as  tliey  could,  by 
analogy  to  the  rules  of  law.     Twenty  years'  possession 
is  a  bar  to  the  equity  of  redemption  of  a  mortgagor. 
There  certainly  may  be  cases  in  which,  after  a  length  of 
time,  though  it  may  not  be  pleadable,  this  Court  would 
hold  a  bill  to  come  too  late.     If  a  party,  having  know* 
ledge  of  his  rights,  will  sit  still,  and,  without  asserting 

themi 


1881. 


(a)  2  Vet.  jun.  27S. 
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tliem,  permit  persons  to  act  as  if  they  did  not  exist,  to 
acquire  interests,  and  consider  themselves  as  owners  of 
the  property  to  which  the  other  will  not  assert  his  claim, 
there  is  no  reason  that  I  know  of  why  every  presnmption 
should  not  arise,  as  in  the  case  of  a  bond."  Hb  Lord- 
ship, upon  the  former  occasion,  had  said,  there  ought 
to  be  a  bill  of  review  at  any  distance  for  error  apparent. 
That  is  not  the  same  doctrine  which  his  Lordship  lays 
down  here ;  for  he  says,  **  There  is  no  reason  that  I 
know  of  why  every  presumption  should  not  arise,  as  in 
the  case  of  a  bond.  Jones  v.  TurberviUe  is  a  very  clear 
case,  in  which  the  Lords'  Commissioners  held  a  legacy 
barred  after  forty  years,  and  would  not  entertain  the 
bill.  Now  if  this,"  he  proceeds,  *^  had  been  the  case 
of  a  legacy,  I  should  have  been  of  opinion  that  there 
was  a  bar  in  the  presumption  of  satisfaction.''  The  case 
of  Pickering  v.  Stamford^  then  under  Lord  Atcanlafs 
consideration,  was  very  much  mixed  up  and  compli- 
cated ;  the  question  which  it  involved  mainly  relating  to 
a  charity ;  but  he  states,  that  if  it  had  been  a  simple 
naked  case  of  a  legacy,  he  should  have  been  of  opinion 
there  was  a  bar  in  the  presumption  of  satisfaction. 
Coming  afterguards  to  Smith  v.  Clay^  which  he  appears 
now  to  be  much  more  disposed  to  follow,  because  he 
was  better  acquainted  with  it,  he  says,  ^^  Smith  v.  Ckof 
will  be  found  much  more  fully  reported  in  Bramn^  in  the 
note  to  Lord  Deloraine  v.  Browne^  than  in  Ambler^** — 
a  passage  from  which  it  seems  highly  probable  that  he 
had  not  before  examined  the  excellent  report  in  Brawn : 
—  he  adds,  ^*  It  is  well  worth  reading ;  it  not  only 
decides  the  point  as  to  not  opening  a  bill  of  review 
after  twenty  years,  even  for  error  apparent  on  the  re- 
cord, but  there  is  a  great  deal  of  sound  doctrine  laid 
down  with  regard  to  parties  neglecting  to  prosecute 
their  rights,  in  a  manner  which  very  much  distingubhes 
the  decrees  of  that  noble  Lord." 

I  con- 


Oeaham. 


CASES  IN  CHANCERY.  481 

I  eonsider  his  Lordship's  opinion  in  favour  of  that  1831. 
case  as  a  grave  authority :  and  what  renders  his  assent  q^  ~ 
to  it  the  more  valuable  is,  that  it  was  yielded  slowly  _  «. 
and  with  reluctance,  and  as  the  result  only  of  further 
consideration^  a  result  most  creditable  to  his  candour. 
I  am  also  justified  in  assuming  the  well-considered 
assent  which  he  gave,  to  go  a  great  deal  farther  than 
the  particular  point  in  the  cause,  and  that  though  the 
question  was  only  upon  a  bill  of  review,  he  approved 
of  the  general  doctrine  contained  in  the  judgment. 

The  subsequent  part  of  Lord  Alvanlei/s  judgment, 
which  I  admit  certainly  to  be  the  law,  is  also  well  de- 
serving of  attention.  **  At  the  same  time,  I  know  no 
rule,"  he  says,  *^  that  has  established  that  mere  length 
ci  time  will  bar.  If  I  did,  I  would  dismiss  the  bill. 
Therefore,  that  being  the  case,  I  am  to  say  whether 
under  such  circumstances  a  bar  can  be  presumed." 
And  upon  the  circumstances  of  that  case,  holding  as 
he  did  in  Hercy  v.  Dinwoodyj  that  the  particular  cir- 
constances  of  each  case  must  decide,  he  did  not  dis- 
miss that  particular  bill,  although  he  stated  that  if  it 
bad  been  the  case  of  a  legacy  he  certainly  would  have 
dismiased  it  The  time  there  was  five-and-thirty  years. 
The  cause  came  on  again  some  time  afterwards  (a), 
and  there  also  he  refers  to  the  doctrine  in  Smith  v. 
day  and  Hercy  v.  DinvDOody^  and  makes  this  observ- 
ation, '<  The  bill  certainly  requires  very  extraordinary 
circumstances  to  sustain  it  at  so  late  a  period,  and  the 
first  question  is,  whether  at  this  distance  of  time  it  is 
too  late  to  make  the  claim."  After  expressing  his  regret 
that  the  rule  was  not  here  as  in  courts  of  law,  nearly 
amounting  to  a  bar,  he  continues,  *^  But  when  I  ad- 
mitted that,  as  I  did  fully  in  Hercy  v.  Dinwoody^  and 
in  this  cause,  it  does  not  follow  that  the  bill  may  not 

be 
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be  dismissed,  though  it  cannot  be  pleaded  to.  The 
question  in  all  these  cases  is,  whether  there  are  motives 
of  public  policy  or  private  inconvenience  to  induce  the 
Court  to  say,  under  all  the  circumstances,  the  suit 
ought  not  to  be  entertained."  And  the  rest  of  his 
reasoning  proceeds  upon  the  same  grounds,  leaning 
strongly  towards  a  presumption  in  favour  of  payment 
or  satisfaction  in  cases  of  long  acquiescence. 


This  brings  me  to  the  second  observation  to  which 
the  case  of  Smith  v.  Clay  is  liable,  namely,  that  it 
was  the  case  of  a  bill  of  review,  and  not  an  original 
demand  of  a  debt  or  legacy.  That  is  no  doubt  true : 
but  it  is  equally  true  that  the  same  principles  upon 
which  Smith  v.  Clay  was  decided  are  most  strictly  ap-* 
plicable  to  the  cases  of  a  common  debt,  and  of  a  claim 
under  a  will.  *<  Nothing,"  says  Lord  Camden^  ^^  can 
call  forth  this  Court  into  activity  but  conscience,  good 
faith,  and  reasonable  diligence :  where  these  are  want* 
ing  the  Court  is  passive,  and  does  nothing."  And  the 
doctrine  laid  down  by  his  Lordship  is,  that  it  is  the  rule 
of  this  Court  always  to  discourage  stale  demands,  and  to 
throw  upon  the  party  coming  after  long  acquiescence^ 
the  burthen  of  shewing  why  he  lay  by  so  long. 


A  party  buying  a  legacy  of  500/.  for  25/.  after  seven 
and  twenty  years  has  elapsed,  and  then  allowing  four 
years  more  to  pass  before  filing  his  bill,  making  alto- 
gether a  laches  of  more  than  thirty  years,  in  my  appre* 
hension  has  himself  to  blame,  if  he  finds  when  he  comes 
into  this  Court,  that  his  remedy  is  gone.  Upon  the  prin* 
ciple  of  some  of  these  cases,  therefore,  and  upon  the  autho- 
rity of  others,  admitting  nevertheless  that  no  one  has  gone 
so  far  as  to  say  that  mere  lapse  of  time  can  be  pleaded  as 
a  bar,  and  stating  also  that  I  can  find  no  case  in  which 
the  precise  period  of  seven-and-twenty  years  has  been 

held 
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Leid  to  be  sufficient  to  shut  the  doors  of  a  court  of  18S1. 
equity  against  such  a  demand,  as  too  stale  to  be  en-  '"  ^  * 
forced  —  upon  the  principles  and  the  reasoning  in  some  v. 

of  these  cases,  and  the  actual  decisions  in  others,  I  am 
disposed  to  hold  that  the  Plaintiff  has  come  too  late, 
and  that  the  doors  of  this  Court  ought  not  now  to  be 
thrown  open  to  him,  inasmuch  as,  to  use  Lord  Camden* s 
expression,  the  Court  cannot  be  called  into  activity  to 
aid  a  demand,  be  it  for  a  legacy  or  for  a  debt,  unless 
with  good  faith  and  with  good  conscience  a  reasonable 
degree  of  diligence  shall  have  been  used.  To  say  that 
this  18  laying  down  a  new  doctrine,  because  the  precise 
period  of  seven-and-twenty  years  is  not  found  in  other 
CBses»  is  evidently  a  narrow  and  superficial  view  of  the 
subject.  As  the  question,  however,  is  one  of  great  im- 
portance in  itself,  and  as,  where  the  courts  below  have 
difiered,*  the  superintending  authority  of  the  court  of 
the  last  resort  is  extremely  desirable  (although  I  enter- 
tain DO  doubt  as  to  the  soundness  of  the  judgment  I 
have  given),  it  would  perhaps  be  on  the  whole  more 
satisfactory  if  the  case  were  carried  for  final  adjudication 
to  the  House  of  Lords. 


The  Plaintiff  has  since  presented  a  petition  of  appeal 
to  the  House  of  Lords. 
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April 90,  tl. 

In  a  suit  for 
the  specific 
performance 
of  a  contract 
for  the  sale  of 
anestatein  the 
West  IttSei, 
asainst  a  pur- 
chaser who 
resided  there^ 
and  had  got 
into  posses- 
don  without 
paying  the 
purchase 
money,  and  to 
which  the 
consignees  of 
the  estate 
were  also 
Defendants, 
an  appli- 
cation for  a 
receiver  of  the 
proceeds  of 
the  consign- 
ments was 
refused,  the 
principal  De- 
fendant, the 
purchaser, 
having  never 
been  served 
with  am^ 
pcsna. 


STRATTON  v.  DAVIDSON. 

THHE  Sdicitor  General  and  Mr.  Tinney  mored,  that 
-  the  Defendants,  who  were  the  consignee^  of  the 
produce  of  a  JVesi  India  estate,  might  be  restrained 
from  paying  over  the  proceeds  to  the  other  Defendant 
S^mondSf  who  was  out  of  the  jurisdicdon,  and  that  a 
receiver  might  be  appointed* 

According  to  the  case  made  by  the  bill,  the  Plaintift 
were  the  vendors  of  the  estate  in  question.  One  of  the 
Defendants,  SymandSf  was  the  purchaser,  who  had  beeii 
allowed  to  take  possession  of  the  property  under  m 
verbal  agreement,  and  had  continued  to  retmn  it  e!ti^ 
since  the  year  1814  without  completing  his  cdtltra^ 
and  without  paying  either  rent  or  interest  on  h&i  pni^ 
chase-money.  The  other  Defendants  Davidson  and  Cdu 
were  merchants  in  LondaUj  to  whom  the  prodtiire'tf 
the  estate  was  consigned  by  the  purchaser.  S^lioM 
had  never  been  served  with  process ;  but  in  the  year 
1829,  during  a  short  stay  in  this  country,  which  he 
visited  on  his  way  to  Scotland^  where  his  relations  re- 
sided, a  negociation  was  carried  on  with  him  through 
the  medium  of  his  solicitor,  for  the  purpose  of  inducTjt^ 
him  to  perform  his  part  of  the  agreement.  That  nego- 
ciation, however,  eventually  failed  and  came  to  nothing; 
and  while  he  was  either  in  Scotland  or  on  his  vojrage 
back  to  the  Wesl  Indies^  the  present  bill  was  filed,  pray- 
ing to  have  the  contract  specifically  executed. 


Mr.  Pemberton^    for    the    consignees,    opposed  the 
motion. 


The 
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The  Scticiior  General^  in  reply. 

The  Lord  Chancellor. 

This  suit  is  instituted  to  enforce  the  specific  per- 
formance of  a  contract  relating  to  the  purchase  of  a 
property  in  Si.  Vincent  ^  a  contract  which  was  entered 
into  by  a  person  who  was  then  a  resident  in  that  island. 
The  purchaser,  Mr.  Symonds^  many  years  afterwards, 
bat  before  a  conveyance  was  made,  came  over  to  this 
country  for  some  particular  objects  of  his  own.  It  does 
not  distinctly  appear  how  long  he  remained  in  England^ 
but  it  was  a  very  short  time  only ;  and  during  his  stay 
QCgopiadons  were  set  on  foot,  which  were  ultimately 
broken  oS^  respecting  the  completion  of  the  transaction 
for  tbe  purchase.  Mr.  Symonds  afterwards  proceeded  to 
Greenock^  and  there  embarked  for  St.  Vincent^  where  he 
now  resides*  There  is  nothing  to  shew  that  he  left  Eng" 
land,  for  the  purpose  of  avoiding  service  of  process.  This 
is  an  application  for  the  appointment  of  a  receiver  of  the 
prodaoe  of  tbe  estate :  but  the  Defendant,  whom  thb 
motiqn  principally  seeks  to  affect,  has  had  no  notice,  and 
has  never  been  served  with  process;  and  under  such 
drcurostances  it  would  be  the  extreme  of  injustice  to 
girant  tbe  application,  {a) 

Motion  refused  with  costs. 


18S0, 


Stbatton 

DaTIJ}90V. 


(c)  ^ee    Tofffield   v.  Irvine,      1 50.  n.  where  several  other  cases 
CnMlt,  Chadmck,  2  Run,  H9,      on  the  subject  are  referred  to. 
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jpril 95,34.  BARNES  V.  WILSON. 

TARLETON  v.  DYER. 


A  caveat  ten- 
dered at  the 


"|1M"R.  HORNEj  Mr.  Tinneyj  and  Mr.  Spence  moved 

proper"offire  ^^^^  ^'^®  enrolment  of  two  orders  allowing  tbe 

after  a  decree    demurrers  in  these  causes  might  be  vacated.   The  orders 
Hvered  to  the    ^^  question  were  pronounced  by  the  Vice-Chancellor  on 

tecretary  for     ^^e  morning  of  Thursday,  the  26th  of  Naoember  1829, 

enrolment,  "  '^ 

and  forwarded  and  on  the  following  day  they  were  drawn  up  and  given 

^jj^^^'J.  jjj  by  the  Registrar  to  the  Defendant's  solicitor.     The  ne- 

order  to  be  cessary  documents  for  effecting  the  enrolment  having 

t^late^to"  ^en  procured  from  one  of  the  six  clerks,  thfey  were^ 

prevent  the  about  noon  on  the  following  Monday^  delivered  to  the 

rolment,al-  bag-bearer,  and  by  him   put   into   the  hands   of  the 

though  m  secretary  of  decrees,  for  the  purpose  of  being  submitted 

tbe  signature  to  the  Lord  Chancellor  for  signature.     The  secretary 

hibited\iU*  affixed  his  seal  to  the  papers,  and  they  were  then  de* 

liter  the  CO-  spatched  between  three  and  four  o'clock  on  that  day,  by 

dered.         '  ^  special  messenger,  to  Brighton,  where  His  lordship 

The  enrol-  was  residing,  and  where  they  were  signed  at  a  late  hour 

decree  will  the  same  night.     In  the  course  of  that  evening,  but 

not  be  vacated  jome  time  after  the  departure  of  the  messen£[er,  a  caveat 

merely  on  the  i    i  i  .     •  ^ 

ground  of  de-    on  behalf  of  the  Plaintiff,  was  brought  to  the  office,  and 

tEe^^artren-  ^^^  person  tendering  it  was  then  informed  that  it  came 
rolling,  or  of  too  late,  as  the  decrees  had  been  already  forwarded  to 
"prThe  op.     the  Lord  Chancellor. 

posite  party, 

fraud  or  1'he   application  was   supported   by  an   affidavit  of 

deception  has    ^r.  Taylor^  the  Plaintiff's  town  agent,  stating  in  detail 

tised.  a  varietjr 

A  party  is 
not  bound  to  communicate  to  his  adversary  his  intention  to  inrol  the  decree 
because  the  latter  informs  him  of  his  intention  to  appeal  against  it. 
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a  variety  of  circumstances  by  which,  after  the  orders 
were  pronounced,  he  had  been  thrown  off  his  guard, 
and  led  to  neglect  the  precaution  of  entering  a  caveat. 
On  the  other  side  was  produced  a  counter-affidavit 
made  by  Mr.  Perkins^  the  agent  of  the  Defendant,  set- 
ting forth  the  particulars  of  certain  conversations  between 
himself  and  the  agent  for  the  Plaintiff,  from  which  it 
appeared,  that,  both  before  and  after  the  demun*ers  were 
argued,  Mr.  Perkins  had  maintained  a  cautious  reserve 
in  speaking  of  what  course  he  should  pursue,  and  that 
he  had  done  no  positive  act,  from  which  it  was  necessarily 
to  be  inferred,  that  he  intended  to  waive  any  advantage 
afforded  by  the  rules  of  strict  practice.  The  general 
effect  of  these  affidavits  is  sufficiently  stated  in  the 
judgment. 


1830. 
Barnes 

V. 

Wilson. 


For  the  motion  it  was  argued  that,  according  to  strict 
practice,  the  caveat  was  entered  in  time,  and  that  con- 
sequently the  enrolment  was  void.  The  decrees  must 
have  been  signed  after  the  caveat  was  lodged ;  for  it 
was  left  at  the  office  within  four  hours  after  the  de- 
crees were  delivered  to  the  messenger :  it  was  necessary 
that  these  should  be  forwarded  to  Brighton  for  the  Lord 
Chancellor's  signature;  and,  at  the  moment  when  that 
signature  was  adhibited,  the  caveat  must  have  been 
alrea<ly  filed,  a  fact  of  which  if  his  Lordship  had  been 
aware,  he  would  have  refused  to  sign  them. 


Granting,  however,  that  in  strictness  the  caveat  was  a 
few  hours  too  late,  still  the  conduct  of  the  Defendant's 
agent  exhibited  a  specimen  of  sharp  'practice  which 
couits  of  equity  ought  not  to  countenance,  and  which  if 
tolerated  would  be  attended  with  ruinous  consequences 
to  this  Plaintiff,  and  would  encourage  similar  attempts 
in  other  cases.  The  result  would  be  by  a  trick  to  get 
rid,  upon  demurrer,  of  these  suits,  and  virtually   to 

deprive 
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deprive  the  Plaintiff  of  his  right  of  appeal ;  for,  from 
the  circumstances  of  the  parties,  it  would  be  madness 
to  incur  tlie  expense  of  carrying  the  case  to  the  House 
of  Lords. 


Independently  of  deceit  or  intentional  misrepresent- 
ation, it  was  impossible  not  to  see  upon  the  afBdavits 
that  the  natural  effect  of  the  conversations  there  de« 
tailed  was  to  throw  the  Plaintiff's  solicitor  entirdy 
off  his  guard.  If  not  a  case  of  fraud,  therefore,  which 
would  of  itself  unquestionably  furnish  a  sufllcient 
ground  for  vacating  the  enrolment,  it  was  certainly 
one  of  surprise,  from  the  consequences  of  whuji 
the  Court  was  always  disposed  to  relieve,  in  order  to 
further  the  ends  of  justice,  especially  where  the  slip 
was  of  the  most  trifling  and  doubtful  kind.  Such  rdirf 
was  given  by  Lord  Eldon  in  Robinson  v.  Newdidc  {a\ 
and  in  Stevens  v.  Guppy.  {b)  In  a  case  in  Vesey  {c) 
Lord  Hardwicke  went  still  farther,  for  his  Lordship 
said,  <<  I  never  knew  greater  despatch  than  in  the  pre- 
sent case;  tlierefore  though  it  is  strictly  regular,  yet 
being  so  (piick^  it  is  within  the  reason  of  the  common 
law  courts  setting  aside  judgments  every  day  as  on 
surprise;  although  they  are  strictly  regular.  So  may 
this  Court,  especially  when  it  partly  arises  on  the  De» 
fendant's  mistake.'*  On  another  occasion  his  Lordship 
observed,  '*  These  precedents  prove  it  to  be  discretionary 
in  tiie  Court,  I  do  not  mean  arbitrarily,  to  exercise  this 
power  if  they  think  fit"  A  similar  doctrine  is  laid 
down  broadly  in  a  case  in  Vernon,  (d)  As  it  was  now 
unusual  to  enrol  decrees,  the  caveat  had  come  to  be 

con- 


(a)  5  Mer.  IS. 

(c)  Afum.  1  Vet,  sen.  SS6. 
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considered  as  a  mere  form  which  occasions  unnecessary : 
d^)ense^  and  might  as  well  be  dispensed  with. 

The  Solicitor-General  and  Mr.  Richards^  contra. 

This  is  a  case  entitled  to  no  indulgence.     It  seeks  to 
reviTe  a  daim  after  the  parties  have  lain  on  their  oars 
for  nearly  twenty  years ;  and  it  was  only  by  something 
Yery  like  a  trick,  that  the  Plaintiff  was  enabled  to  keep 
his  bill  in  court,  after  it  had  been  supposed  to  be  finally 
dismis^ied.  (a)    The  Vice-Chancellor's  judgment  on  the 
demmters  proceeded  entirely  on  the  merits,  so  that,  if  the 
enToTnOent  was  regular,  there  is  no  pretence  for  apply- 
ing to  get  rid  of  these  decrees  by  motion.     Charman  v.- 
Charman.{b)     No  doubt   the  enrolment   could  not  be 
allowed  to  stand,  if  there  had  been  bad  faith  on  the 
part  of  the  Defendant ;  but  there  was  nothing  of  the 
kind.    In  Stevens  ▼.  Quppjf  there  was  wilful  deception^ 
The  nature  of  the  case  in  Vesey  is  not  stated,  but  it 
appears  that  the  party  taking  the  cccoeat  went  in  time^ 
but  carried  it  by  mistake  to  the  wrong  office.     The  rule 
is,  that  a  certain  advantage,  well  known  to  the  pro^ 
fession,  is  obtained  by  enrolment :  every  party  must  be 
presumed  to  be  aware  of  that  advantage;  and  if  he 
suspects  that  his  adversary  means  to  have  recourse  to 
it,  he  may  for  5$,^  and  without  any  reason  assigned,  stay 
the  enrolment  for  a  month  by  entering  a  caxieai  at  the 
ofice. 


1830. 


It  is  not  true  that  the  caveat  was  lodged  in  sufficient 

tine.    The  rule  is  universal,  that  where  a  party  has 

performed  all  that  is  incumbent  upon  him  with  a  view 

to  the  perfecting  of  an  act,  (and  that  was  done  in  this 

instaace  by  leaving  the  orders  with  the  proper  officer, 

^ho  makes  a  note  of  the  time  when  they  are  delivered,) 

the 
(a)  Supra,  p.  t.  (3)  1 6  Vet.  1 15. 
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the  act  is  considered  to  be  then  complete.  If  the  Lord 
Chancellor  signs  and  returns  the  instrument,  the  sig- 
nature operates  by  relation  from  the  time  when  the 
necessary  documents  were  left  or  tendered.  If  his 
Lordship  does  not  sign  it,  of  course  the  instrument 
remains  incomplete.  An  opposite  rule  would  be  in  the 
highest  degree  inconvenient ;  since  it  would  inToWe  the 
necessity  of  i^  minute  and  often  an  impracticable  in- 
vestigation, for  the  purpose  of  ascertaining  the  precise 
moment  when  the  signature  was  affixed.  To  avoid  that 
inconvenience,  the  enrolment  of  annuity  deeds  and  of 
deeds  of  bargain  and  sale  has  always  been  held  to  be 
effectual  from  the  time  when  they  are  left  with  the 
registrar;  and  that  analogy  must  be  followed  here. 


There  is  no  usage  or  understanding  in  the  profession, 
in  conformity  with  which  a  party  is  bound,  even  in 
courtesy,  to  apprize  the  other  side  that  he  is  proceedii^ 
to  get  a  decree  enrolled ;  nor  can  the  officiousness  of  his 
adversary  in  giving  him  notice  of  an  intended  appeal, 
impose  on  him  any  new  obligation  to  be  equally  explicit, 
in  communicating  the  measures  which  are  in  contem- 
plation, for  the  purpose  of  preventing  that  appeaL 

Upon  the  affidavits  it  is  manifest  there  was  no  firaad 
or  misrepresentation.  The  Plaintiff's  solicitor  was  his 
own  dupe.  He  never  dreamed  of  there  being  any  in- 
tention to  enrol  the  decree,  and  was  probably  not  aware 
of  the  consequences  of  enrolment.  Was  it  for  the  De-^ 
fendant's  agent  gratuitously  to  rouse  his  adversary's 
suspicions  and  put  him  on  his  guard  ?  Neither  was 
there  any  extraordinary  despatch  used  in  drawing  up 
the  decree ;  and  no  extra  fees  were  paid  for 


Mr.  Homey  in  reply,  observed  that  the  analogy  did 
not  hold  between  the  case  of  decrees  and  of  deeds  re- 

qitturing 
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quiring  enrolment ;  for  that  when  deeds  were  enrolled, 
there  was  but  one  party  concerned ;  it  was  entirely  an  ex 
parU  proceeding,  and  no  other  individual  had  a  right  to 
interfere. 


The  Lord  Chancellor  stated,  that  having  made  in- 
quiry, he  had  ascertained,  that,  in  point  of  fact,  the  docu- 
monts  had  been  laid  before  him  for  signature  about 
eleven  o'clock  on  the  Monday  night,  which  must  have 
been  considerably  later  than  the  time  when  the  caveat 
was  tendered  at  the  office. 


The  Lord  Chancellor. 

The  question  in  this  case  is,  whether  a  caveat  was 
entered  at  the  office  in  time  to  prevent  the  effinrt  of  the 
enrolment  of  the  Vice-Chancellor's  decrees.  My  im- 
pression at  the  close  of  the  argument  was,  that  the 
coDstmcUon  contended  for  on  behalf  of  the  Plaintifis 
was  one  that  would  be  attended  with  great  incon- 
venience. According  to  that  construction,  it  would 
become  necessary  to  watch  the  precise  time  when  the 
decree  is  signed ;  for,  in  order  to  determine  the  priority, 
reference  must  be  had  to  the  moment  when  the  sig- 
nature is  affixed.  From  the  anonymous  case  before 
Lord  Hardwicke,  however,  I  rather  collected  that  the 
delivery  of  the  documents  to  the  messenger  for  the 
purpose  of  being  carried  to  the  Lord  Chancellor  for 
enrolment,  was  the  time  from  which  the  act  of  enrol- 
ment was  to  be  deemed  complete.  On  this  subject  I 
have  consulted  the  six  clerks,  from  whom  I  have  re- 
ceived a  certificate  that,  in  their  opinion,  the  enrolment 
was  completed  by  the  delivery  of  the  documents  to  the 
messenger;  and  that  here  the  caveat  was  not  in  time. 
That  certificate  corresponds  with  the  opinion  which  I 

K  k  S  formerly 
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formerly  expressed  as  to  what  would  be  the  convenient 
cours/s,  and  I  am  disposed  to  conform  td  it 

The  question  then  resolves  itself  into  the  case  made 
upon  the  affidavits.  By  the  rules  of  the  Court,  a  party 
has  a  right  to  get  his  decree  enrolled  for  the  purpose  of 
preventing  ah  appeal;  and  he  has  a  right  to  use  aa 
much  expedition  as  he  chooses  in  so  doing;  and  the 
other  party  has  an  opportunity  of  preventing  such  enrol- 
ment, for  a  limited  time,  by  previously  entering  a  caveaU 
If  he  neglects  that  opportunity,  he  is  precluded  from 
appealing,  unless  the  party  enrolling  his  decree  has,  by 
some  act  of  his,  prevented  his  adversary  from  entering 
the  caveat  in  due  time.  And  one  question  here  is, 
whether  any  thing  has  been  done  by  Mr.  Perkins  to 
mislead  Mr.  Taylor.  It  appears,  that,  immediately  pve* 
vious  to  the  judgment,  Mr.  Taylor  said  in  the  presence 
of  Mr.  Perkins^  that  if  the  decree  of  the  Vice-Chancellor 
was  against  his  (Mr.  Taylor's)  clients,  they  intended  to 
appeal ;  and  Mr.  Perkins  likewise  said,  that  if  the  de- 
cree was  unfavourable  to  his  clients,  he  should  also 
appeal,  and  that  Mr.  Taylor  then  observed  there  might 
be  some  difficulty  as  to  whether  there  should  be  two 
separate  appeals,  or  only  one.  But  it  does  not  appear, 
that  previously  to  the  hearing  of  the  demurrers,  any 
understanding  or  arrangement  was  come  to  between  the 
parties ;  or  that  what  passed  on  that  occasion  amounted 
to  any  thing  more  than  a  mere  assertion  or  statement 
on  both  sides.  A  bare  communication  of  an  inten- 
tion to  appeal,  cannot  be  considered  sufficient  to  pre- 
vent th(3  other  party  from  proceeding  to  get  his  de- 
cree enrolled.  Nor  do  I  think  that  a  solicitor  is 
bound  to  communicate  that  he  is  proceeding  to  enrol 
the  decree,  so  as  to  deprive  the  opposite  party  of  aa 
opportunity  of  entering  a  caveat.  There  is  some  slight 
conflict  of  evidence  as  to  the  circumstances  that  took 

place 
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place  after  the  judgment  was  given;  but  what  passed^ 
whatever  it  may  have  been,  does  not  seem  to  have 
been  very  important;  and  Mr.  Perkins  denies  that 
he  then  had  any  conversation  on  the  subject.  On  the 
Monday  following,  which  was  the  30th  of  November,  on 
the  parties  again  happening  to  meet,  Mr.  Taylor  men- 
tioned to  Mr.  Perkins  his  intention  of  appealing,  and 
stated  that  he  was  then  preparing  the  papers  with  that 
view.  It  was  not  said  by  Mr.  Perkitis  that  he  was  pro- 
ceeding to  enrol  the  decree ;  nor  do  I  think  that  he  was 
boand  to  make  any  such  statement.  He  was  perfectly 
silent  upon  the  subject,  and  having  done  no  act  to  mis- 
lead the  other  party,  it  is  not  like  the  case  of  Stevens  v. 
Guppy^  where  Lord  Eldon  rested  his  decision  expressly 
OD  the  ground  that  the  party  enrolling  had  said  that, 
which  might  lead  the  other  party  to  believe,  that  the 
decree  would  not  be  enrolled. 
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The  Plaintiff's  solicitor  must,  therefore,  take  thecoa- 
qaences  of  his  omission. 
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AprU23.  DE  GENEVE  v.  HANNAM. 

An  order  to  f\^  ^^e  2d  of  November  1829  the  answer  of  the  De* 
teined'iD  rio-  fendant  Joseph  Arden  was  referred  on  exceptions 

lation  of  the  for  iBsufficiency,  and  on  the  14th  of  the  same  month,  the 

new  orders,  Master  reported  that  his  answer  was  sufficient.     On  the 

may  be  treated  3^^  ot  February  1880,  the  Defendant  Arden  cave  notice 

as  a  mere  nui-  ,  •      ,      ,         , 

lity;  althougby  for  the  12th  (the  last  day  of  Hilary  term)  of  a  motion 

!5''"'fnr!:J]5;^  before  the  Vice-Chancellor  to  dismiss  the  PlainuflTs  bUI 
remains  unoiS" 

charged,  it  is  for  want  of  prosecution,  no  step  having  been  taken  in 

a  motion  to  ^  cause  since  the  Master's  report  of  sufficiency  was 

dismiss  the  made*     On  the  9th  of  February  the  Plaintiff  obtained^ 

If  notice  of  by  petition  of  course  at  the  Rolls,  an  order  to  amend  his 

a  motion  to      bju  within  three  weeks  from  that  date,  and  on  the  12tb 

dismiss  a  bill 

for  want  of       of  that  month,  the  dismissal  of  the  bill  was  moved  be- 

prosecution  is    ^^^  ^j^^  Vice-Chancellor,  according  to  the  notice.     Mr. 

given  for  too  ^ 

early  a  day,       Roupellj  however,  who  appeared  on  that  occasion  as 

STtJSSij  ^""5®'  ^"^^  *®  Plaintiff,  suggesting  that  the  Plaintiif 

the  motion  had  been  unable  to  get  in  the  answers  of  the  other  De» 

talhfp^t^  *"*  fendants,  his  Honor  allowed  the  matter  to  stand  over  till 

ponedtoa  the  next  Seal,  for  the  purpose  of  producing  an  affi- 

roight  have  davit  of  that  fact.     On  the  20th  of  February^  which  was 

^°/^    J      the  first  Seal  after  Hilary  term,  the  motion  was  accord- 
gularJy  made.  «•       . 

ingly  renewed,  and  no  affidavit  being  then  produced, 

the  order  of  dismissal  was  pronounced. 

A  motion  was  now  made  to  discharge  the  Vice-Chan- 
cellor's order. 

Mr.  Home  and  Mr.  Roupell  for  the  motion,  contended 
that  the  order  was  erroneous  on  two  grounds :  First,  be- 
cause the  notice  of  motion  was  given  for  a  day  on  which, 
according  to  the  16th  of  the  new  orders,  the  motion 
could   not  be  regularly   made,  namely,   the    12ch  of 

February^ 
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FAruofy^  whereas  the  earliest  day  on  which  the  dis* 
missal  could  have  been  moved  was  the  20th  of  that 
month,  which  was  the  first  Seal  after  Hilary  term ;  and 
although,  from  a  mere  accident,  the  motion  had  stood 
over  till  the  20th,  that  circumstance  could  not  cure  the 
original  defect:  Secondly,  because  no  order  of  dis- 
missal could  be  made  while  an  order  obtained,  whether 
regularly  or  not,  by  petition  at  the  Rolls,  and  giving 
liberty  to  amend,  was  subsisting  and  in  force. 


18S0. 


De  Genxvb 

V. 

Hannam. 


Mr.  Parker^  contra,  admitted  that  if  the  former  ob- 
jection had  been  urged  before  his  Honor  at  the  time,  it 
might  have  been  fatal ;  but  he  insisted  that  the  matter 
haviDfj^  as  an  indulgence  to  the  Plaintiff,  and  on  a  sug- 
^[estion  which  turned  out  to  be  unfounded,  been  per- 
mitted to  stand  over  to  a  day  when  the  motion  was 
perfectly  regular,  and  the  Plaintiff  having  then  appeared 
and  not  taken  the  objection,  although  he  resisted  the 
xnotion   upon   other  grounds,  must  be   held   to   have 
^^aived  any  irregularity  in  the  notice.     At  any  rate  it 
^ras  now  too  late  to  bring  it  forward  with  success  upon 
appeal.     The  other  circumstance  on  which  the  Plaintiff 
veiled,  that  an  order  to  amend  was  subsisting  at  the 
^ime  when  the  dismissal  was  moved,  had  been  distinctly 
m^nsbted   upon   before   the  Vice-Chancellor,  and  over- 
^roled,  his  Honor  being  of  opinion,  that  an  order  made  in 
^e  irregular  manner  in  which  that  was  admitted  to  have 
^)een  obtained,  was  to  be  treated  as  a  mere  nullity,  and 
^x>uld  not  therefore  affect  the  Defendant's  right  to  have 
^he  Plaintiff's  bill  dismissed  for  want  of  prosecution. 


Tke  Lord  Chancellor  said,  that  as  to  the  latter 
objection,  the  order  having  been  improperly  obtained, 
io  defiance  of  the  13th  of  the  new  orders,  it  was  in  his 
opinion  unnecessary  to  move  to  have  it  rescinded.  But 
upon  the  other  point  he  held,  that  as  the  notice  was 
originally  bad,  the  order  made  in  pursuance  of  it  must 
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V, 

Hannah. 


be  considered  to  be  bad  likewise.  As  the  Plaintiff^  bow- 
every  by  not  taking  the  objection  in  the  first  instance, 
had  rendered  the  present  motion  necessary,  though 
his  Lordship  discharged  the  order  of  dismissal,  he  de- 
cided that  the  Plaintiff  should  pay  the  costs  of  the 
jBppUcation  to  discharge  it. 


April  33* 

ff  a  motion^ 
fifler  beinp 
refused  with 
costs  in  the 
court  belowy 
be  renewed 
upon  new 
facts  and 
evidence  in 
the  court  of 
«^peal,  it  may 
be  granted 
with  costs,  it 
being  sub- 
stantially an 
original 
motion. 

Jurisdiction 
of  the  Court 
of  Chancery 
in  awards, 
under  the 
9&  lOW.Ss 
A  15. 


In  the  Matter  of  JOSEPH  and  WEBSTER. 

npHE  Solicitor^General  and  Mr.  Stuart  moved  that  an 
order  of  his  Honor  the  Vice-Chancellor  might  be 
rescinded,  and  that  a  writ  of  attachment  might  issue 
against  Webster  for  non-performance  of  an  award. 

It  appeared  from  the  affidavits  that  a  sum  of  money 
had  been  claimed  by  Joseph  as  due  to  him  from  Websier^ 
in  his  character  of  executor  to  the  debtor,  and  that 
there  being  no  cause  then  depending  between  them, 
Webster  ]o\uqA  with  him  in  a  general  submission  of  all 
matters  in  dispute  to  an  arbitrator,  which  submission 
was  regularly  made  an  order  of  the  Court  of  Chancery, 
under  the  provisions  of  the  9  &  10  ^T.  S.  c.  15.  The 
award  pronounced  in  pursuance  of  tliat  reference  di- 
rected, that  a  sum  of  19/.  195.  W.  should  be  "paid 
out  of  the  assets  which  might  be  in  Webster's  hands,  or 
which  might  be  coming  to  him."  The  costs  of  the 
reference,  which  he  was  also  directed  by  the  award  to 
pay,  were  taxed  by  the  Master  at  23/.  On  the  25th  of 
July  1829,  Joseph  moved  that  Webster  might  be  ordered 
to  pay  the  sum  awarded,  together  with  the  costs,  on  the 
ground  that  a  general  submission  was  an  admission  of 
assets.  The  Vice-Chancellor,  however,  upon  the  read- 
ing of  an  affidavit  by  Webster ,  stating  that  he  bad  no 
assets  in  hand,  and  that  he  was  then  considerably  out  of 
pocket  on  account  of  his  executorship ;  and,  in  consider- 
ation 
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ation  of  the  peculiar  language  of  the  award,  refused  the        1880, 

application  with  costs.  ^      -    ^ 

In  the  Matter 

ofJlBKPH 

The  motion  having  been  renewed  before  the  Lord  ,„.®"^ 
Chancellor,  a  further  affidavit  was  filed  on  behalf  of 
Joseph^  stating  facts  and  circumstances  from  which  it 
was  to  be  inferred  that  subsequently  to  the  discussion 
before  his  Honor,  Webster  had  received  assets,  and  had, 
then  and  now,  upwards  of  100/.  of  the  testator's  pro- 
perty in  his  hands. 

Mr.  Spence,  who  appeared  for  Webster^  opposed  the 
production  of  this  affidavit,  on  the  ground  that  it  was 
not  before  the  Vice-Chancellor,  and  that  in  fact  it  was 
Tiow  used  to  support  quite  a  new  case ;  but  Const  v. 
JBarr{a)  being  cited  as  an  authority  in  favour  of  the 
admissibility  of  the  affidavit,  the  Lord  Chancellor  re- 
c^ognized  and  approved  of  the  doctrine  there  laid  down, 
and  directed  the  affidavit  to  be  read:  and  upon  the 
^^ect  of  that  evidence,  he  decided,  that  Webster  was 
%K>and  to  pay  the  money,  in  pursuance,  of  the  award. 

On  the  question  of  costs,  it  was  then  contended  that  a 
cneral  submission  to  arbitration  was,  as  between  the 
arties,  an  admission  of  assets  both  at  law  and  in  equity. 

-JBobson  V. .  {b)     That  must  always  be  a  necessary 

implication ;  otherwise  cut  bono  the  expense  and  trouble 
^  the  reference  ?  Here  there  was  a  reference ;  that  is 
%o  say,  an  admission  of  assets,  which  no  denial  of  the 
])arty  could  be  permitted  to  countervail. 

On  the  other  side  reliance  was  placed  on  the  very 

special  wording  of  the  award,  by  which  the  debt  was 

directed  to  be  paid  out  of  assets  when  they  should  come 

into  Webster's  hands,  a  point  which  had  seemed  so  clear 

to  his  Honor,  that  when  he  refused  the  application,  he 

allowed  Webster  his  costs. 

The 

(«)  2  Butt.  161.  (6)  S  Tiote^  50. 
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1830. 


In  the  Matter 
of  Joseph 

and 
Wbbstkb. 


The  Lord  Chancellor. 

The  question  now  stands  before  me  precisely  as  if 
this  were  an  original  motion ;  and  if  a  party  succeeds  in 
an  original  motion,  the  Court  is  frequently  in  the  habit 
of  giving  him  costs.  According  to  the  case  made  before 
the  Vice-Chancellor,  his  decision  was  perfectly  correct ; 
for,  upon  the  evidence  laid  before  his  Honor,  there  were 
then  no  assets  in  the  hands  of  Webster^  and  the  appli- 
cation was  to  enforce  an  award  which  was  to  pay  money 
out  of  assets,  if  there  were  any,  and  if  not,  out  of  future 
assets.  The  Vice-Chancellor  thought  there  was  nothing 
to  satisfy  him  that  there  were  any  assets ;  and  he  there- 
fore dismissed  the  motion.  On  the  evidence  before  me^ 
however,  it  appears  that  there  are  assets ;  but  as  the 
case  is  now  brought  forward  on  additional  facts  and 
evidence,  I  must  consider  this  to  be  substantially  a  new 
motion,  and  the  costs  of  the  application  ought,  therefore^ 
to  be  given  to  the  successful  party,  {a) 


(a)  Applications  of  this  kind, 
to  enforce  an  award  where  no 
cause  is  depending,  though  of 
every  day's  occurrence  in  courts 
of  law,  are  extremely  unusual  in 
the  Court  of  Chancery.  So  rare 
indeed  have  they  been,  that  the 
officers  of  that  Court  were  not 
aware  of  any  precedent,  and 
were  disposed  to  doubt  the  juris- 
diction. Mr.  Tidd  (2  Pract,  821. 
9th  edit.)  has  expressed  a  similar 
doubt,  on  the  ground  that  the 
statute  of  10  W,  3.  r.  15.  is  con- 
fined to  courts  of  record.  The 
language  of  the  second  section, 
however,  as  observed  by  Madr 
dockf  (2  C%.  Pr.  718.)  is  altoge- 
ther unintelligible  if  the  act 
be  held  not  to  extend  to  sub- 
missions which  have  been  made 
orders  of  a  court  of  equity :  and 
10  Godfrey  V.  Bercker^  (8  Fin. 


Ab.  139.)  Lonsdale  y.  Uitledale, 
(8  Vei.jun,  451.},  Nichols  v.  Cksh 
/icr,(  14  Vet,  265.),and  other  caief 
where  the  effect  of  the  statute 
cameincidentallyinto  discussion, 
the  jurisdiction  has  never  been 
questioned;  though,  as  thewt 
have  been  chiefly  upon  submit- 
sions  made  in  causes,  to  whicb, 
according  to  the  better  opioioDy 
the  statute  does  not  apply, 
(1  Mad,  Ch.  Pr.  296.  iL  715.)  h 
was  not  necessary  formally  to 
consider  the  point.  But  the  sub- 
missions in  Webster  v.  Bishops 
{Pr,  Ck.  285.  2  Fern.  444.),  mod 
Spettigue  v.  Carpenter ^  (8  P.  IF* 
361.),  seem  to  have  been  made 
orders  of  the  Court  of  Chancery 
under  the  statute;  and  in  the 
principal  case  the  jurisdictioa 
was  not  disputed. 
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In  the  Matter  of  the  Estate  of  MARY  ENGLAND,       ^o"-"- 

deceased. 

nPHIS  was  the  petition  of  Nathaniel  Knotty  the  sole  Where  a 
-■■    executor  of  the  will  of  Maty  England^  who  thereby  ^'^J^j  ^|^  ^^ 
gaTe  her  residuary  estate  to  the  three  children  of  JbAn  children,  and 

JDio//,  the  brother  of  the  petitioner.  ability  to 

maintain 

Join  Knott  had  separated  from  his  wife  Helena  Knott,  Court  will 

who  was  the  mother  of  the  three  children,  in  the  year  '"■•ofnofder, 

'  ^         referring  it  to 

1818,  and  was  resident  in  England  in  very  reduced  cir-  the  Master  to 

cunistances,  and  not  of  ability  to  maintain  his  children.  *?fI^Jl?l" 
'    ^  ^  proper  perton 

The  three  children,  upon  the  separation,  were  left  with  to  act  in  the 
tbe  mother,  who  resided  in  the  East  Indies^  and,  in  the  guardian  and 

year  1830,  two  of  the  three  children  were  sent  to  the  to  inquire 

.•  ,,  1.^1,, 11  .         whether  it  will 

petitioner  to  t)e  educated  m  England,  and  had  ever  since  be  for  the 

remained  with  him  at  an  expense  for  their  maintenance  !^"^tofthe 
...         ^      ^.  infants  that  a 

and  education  of  500/.  certain  sum 

should  be 

raised  out  of 

The  testatrix,  Mary  England,  died  in  Jtdy  1829;  and  propertv  to 

the  petition  stated  that  all  the  debts  of  the  testatrix  had  Ilbsolutely^OT^ 
been  paid,  and  that  her  residuary  estate  to  a  consider-  ^^}^  ^^^  « 

^l)le  amount  was  invested  in  the  public  funds.  the  Masters 

report,  that  it 
b  for  their 
Tlie  petition,  after  setting  forth  these  circumstances,  benefit,  and 

'^rther  stated  that  the  mother  of  the  children  was  able  ^nt  of  Uw  "" 
^umI  willing  to  maintain  her  children,  if  they  returned  executors  of 
^o  her  in  India,  and  that  she  and  the  two  children  were  couit  will  ^ 
desirous  that  they  should  so  return ;  but  that  the  ex-  order  the  sum 

to  be  raised 

l>eiise  of  the  voyage  to  India  would  be  300/.,  which  the  accordingly. 
Mother  had  no  means  of  defraying.     The  prayer  was, 
that  the  petitioner  might  be  at  liberty  to  sell  part  of  the 
residuary  estate  of  Maiy  England,  to  which  the  three 
children  were  absolutely  entitled,  for  the  purpose  of 

raising 
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1830.        raising  the  two  sums  of  500/.  and  300/.  to  be  applied  in 
~  ^^         payment  of  the  past  maintenance  of  the  two  children, 
of  England,   who  were  still  infants,  and  in  payment  of  their  expenses 
to  India. 

In    support    of   the    petition    was  cited   Ex   parte 

Myerscough,  [a) 

The  Master  of  the  Rolls. 

This  petition  is  entitled  in  the  matter  of  the  estate  of 
Mary  England  deceased,  and  the  petitioner  is  the  sole 
€xecutor  of  the  will.  It  is  in  effect  a  petition  for  the 
partial  administration  of  Mary  England's  estate,  which 
can  be  done  only  upon  a  bill  filed  for  that  purpose,  and 
no  order  therefore  can  be  made  upon  this  petition.  If 
the  petition  had  been  entitled  in  the  matter  of  the  two 
infants,  and  had  been  the  petition  of  the  infants,  I  should 
have  made  an  order  referring  it  to  the  Master  to  ap- 
point a  proper  person  to  act  in  the  nature  of  a  guardian 
to  these  infants,  and  to  inquire  whether  it  would  be  for 
their  benefit  that  the  sum  of  300/.  should  be  raised  out 
of  their  shares  of  the  residuary  estate  of  Mary  England^ 
in  order  to  defray  their  expenses  to  India ;  and  upon 
the  Master's  report  that  it  would  be  for  their  beneGty 
and  with  the  consent  of  the  executors  oi  Mary  England^ 
I  would  order  the  300/.  to  be  raised  accordingly  and 
paid  to  the  person  appointed  to  act  in  the  nature  of  a 
guardian. 

With  respect  to  the  500/.  which  has  been  the  ex- 
pense of  the  maintenance  and  education  of  these  in&nts, 
and  which  was  incurred  before  the  death  of  Mary  Eng^^ 
landj  this  can  form  no  debt  upon  the  property  acquired 
by  her  will,  and  no  order  can  be  made  for  raising  it. 

To 
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To  save  expense,   I  will  permit  the  petition  ta  be         1830. 

amended  in  the  manner  which  I  have  mentioned.  .    t"  ^V 

In  the  Ma 


In  the  Matter 
of  England. 


The  petition  was  afterwards  amended,  and  the  order 
was  made  accordingly,  (a) 

(a)  See  Ex  parte  Swift^  Ex  parte  Chambers,  post,  pp.575.  577.. 


NAYLOR  V.  ARNITT.  R<»"- 

May      .. 

1/UILLIAM  NAYLOR  devised  all  his  real  estates  to  A  tesutor  de* 

Francis  Amitt  and  William  Morrell,  Uieir  heirs  and  T*^^  **"'*'  '^ 

'  trustees  upon 

assigns,  upon  trust,  out  of  the  yearly  rents  and  profits,  trust,  out  of 
to  pay  to  his  wife,  Elizabeth  Naylor^  the  yearly  sum  of  profitTto  pay 
60A  during  her  life,  which  annuity  was  also  secured  by  ^^o  annuities^ 
a  power  of  entry  and  distress,  and  to  Miriam  Bolton  an  thereto  to 
annuity  of  10/.,  and  subject  to  these  annuities,  to  permit  Permit -4, and 
and  suffer  WiUiam  Horner  Naylor  to  receive  and  take  wife,  to  re- 
the  rents,,  issues,  aiid  profits  during  his  life;  and  after  theTents  a^nd 
his  decease,  to  permit  and  suffer  Elizabeth^  the  wife  of  profits  during. 
WiUiam  Homer  Nayler^  to  receive  the  like  rents,  in-  tivelivesva^d 

terests,  and  proceeds,  provided  she  so  long  continued  his  ^^^  '^®  ^®" 

cease  of  the 
widow;  with  limitations  over  in  favour  of  their  children,  survivor,  he 

Power  was  also  given  to  the  trustees,  with  the  consent  J'^^'*®^  ^^® . 

°  ....  lands  to  their 

^WiUiam  Homer  Naylor  \n  his  lifetime,  and  after  his  children: 

decease,  at  their  sole  discretion,  to  sell  any  part  of  the  the  trustees 
real  estate  for  the  purpose  of  raising  money  for  the  ad-  could  grant 

vancemeDt  of  any  of  the  children.  of  the  lands 

for  a  term  of 

ten  years. 
A  few   weeks   after   the   death   of  the  testator,  the 

trustees  granted   to  Simpson  a  lease  of  the  lands  for 

ten  years. 

William 
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18S0.  WiUiam  Homer  Naj/for  had  children  irfio  were  in- 

fiuits. 

The  bill  was  filed  by  the  tenants  for  life  against  ^fmstf 
the  surviving  trustee,  and  Simpson^  principally  fx  the 
purpose  of  setting  aside  the  lease. 

It  was  allied  that  the  lease  had  been  granted  fraudu- 
lently and  corruptly :  but  it  was  admitted  in  the  argo- 
ment,  that  the  Plaintiffs  had  not  made  out  a  case  <^ 
fraud  and  collusion :  and  the  question  then  was,  whether 
the  trustees  had,  under  the  will,  power  to  grant  a  lease 
for  a  term  of  years. 

Mr.  Pemberion  and  Mr.  T.  Parker  for  the  Flaintiffi^ 
argued  that  the  will  did  not  give  the  trustees  any  di»> 
cretionary  authority  in  the  management  of  the  estate, 
and  that  the  purposes  of  the  trust  were  not  such  as  to 
render  it  necessary  that  they  should  have  a  power  of 
leasing.  Their  duty  was  merely  to  let  the  lands  firom 
year  to  year,  and  to  apply  the  rents  so  accruing  in  the 
manner  directed  by  the  will.  A  lease  granted  by  them 
ought  not  to  bind  the  cestuis  que  trusty  except  to  the  ex- 
tent of  the  interest  of  such  of  the  cestuis  que  trust  as 
had  assented  to  it. 

Mr.  Bickersteth  and  Mr.  J.  BusseU^  contrd. 

The  Master  qftke  Rolls  held,  that  the  trustees  had 
power  to  demise  the  lands  for  a  term  of  ten  years ;  and 
declared  the  lease  valid. 
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18S0. 


BYAM  V.  MUNTON.  ^"* 

May  4» 

ANTHONY  MUNTON  disposed  of  the  residue  of  A  bequest  of 
his  property  in  the  following  words :  —  «  I  give  Jhc  hiter«t  of 

and  bequeath  all  roy  real  estates,  and  all  the  rest,  re-  the  residue  of 

,  the  testator's 

sidue,  and  remainder  of  my  personal  estates  and  effects  personal 

whatsoever  and  wheresoever  unto  my  wife,  Hester  Mun^  estate,  held, 

-^         '  upon  the  con- 

iofiy  my  brother,   the  Rev.  William  Munton^  and  ray  text  of  the 
sister-in-law,  Jnn  Byani;  and  I  direct  them,  or  the  ^einterat 
survivor  of  them,  to  dispose  of  and  convert  into  moneyi  of  the  pro- 
as soon  as  conveniently  may  be,  such  part  thereof  as  estate,  which 
shall  consist  of  money  or  securities  for  money,  and  to  ^®!*  ^i^'^^^^'^i 
call  in  and  receive  all  debts  and  monies  due  to  me,  and  so  as  to  form 
to  lay  out  and  invest  the  whole  of  my  real  and  of  my  r"®j"'*^*i, 
residuary  personal  estate  in  the  names  of  them,  or  the  sur-  residue  of  the 
vivors  or  survivor  of  them,  in  the  public  stocks  or  fundS)  ^"^      ^* 
or  permanent  government  or  real  security  or  securities, 
^t  interest ;  and  I  give  and  bequeath  the  interest,  divi- 
dends, and  produce  of  the  "whole  of  my  real  estate^  and 
of  the  residue  of  my  personal  estate^  or  the  securities  in 
^^hich   the   same  may  be  invested,   to  my  dear  wife, 
^.Xester  Munton^  for  and  during  the  term  of  her  natural 
1  ife  for  her  own  use  and  benefit ;  and,  after  the  decease 
^of  my  dear  wife,  I  give  and  bequeath  one  full  and  clear 
^cnoiety  of  the  interest,  dividends,  and  produce  of  the 
'^^'^due  of  my  personal  estate  and  effects^  or  the  stocks, 
ands,  or  securities  in  which  the  same  shall  be  invested, 
my  brother,  the  Rev.  William  Munton,  his  executors, 
^administrators,  and  assigns ;  and  I  give  and  bequeath 
"^be  other  full  and  clear  moiety  of  the  interest,  dividends, 
and  produce  of  the  residue  of  ny  personal  estate  and 
effects,  or  the  stocks,  funds,  or  securities  in  which  the 
same  shall  be  invested,  to  my  sister  in  law,  Ann  Byam^ 

for 
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for  and  during  the  term  of  her  natural  life,  for  her  own 
use  and  benefit ;  and,  after  the  decease  of  my  sister  in 
law,  Ann  Bt^am^  I  give  the  whole  of  the  j^i^pol  of 
such  moieties^  or  the  whole  residue  of  my  estate  what^ 
soever  and  wheresoever^  and  the  stocks,  funds,  and  se- 
curities in  which  the  same  shall  be  invested,  and  the 
interest,  dividends,  and  produce  thereof,  to  my  brother, 
the  Rev.  William  Munton,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  to  and  for  his  or  their  use  and 
benefit." 


The  question  was,  whether  the  bequest  of  a  moiety  of 
the  interest,  dividends,  and  produce  ^^  of  the  residue  of 
my  personal  estate,"  did  or  did  not,  upon  the  whole 
tenor  of  the  will,  give  Anfi  Byam  a  moiety  of  the  rents 
of  the  real  estates  till  sold,  and  afterwards  of  the  in- 
terest of  the  proceeds  arising  from  the  sale  of  them,  as 
well  as  a  moiety  of  the  interest  of  the  residue  of  the 
produce  of  the  testator's  personal  estate. 

Mr.  Wray  and  Mr.  Goodeve^  for  the  Plaintiffs. 

Mr.  Bickersleth  and  Mr.  Bethel ^  for  the  heir. 

Mr.  Pcmbcrton  and  Mr.  SimpJcinson^  for  other  Defend- 
ants. 


The  Master  of  the  Rolls  said,  that  the  testator  had 
made  one  mixed  fund  of  the  residue  of  the  personalty, 
and  the  proceeds  of  the  sale  of  the  real  estate ;  that  the 
whole  was  to  be  invested  in  government  stocks  or  on 
real  securities,  and  the  interest  was  to  be  paid  to  the 
widow  during  her  life  ;  that  there  was  no  intention  that, 
upon  her  death,  a  division  should  take  place  of  the  person- 
alty from  the  produce  of  the  realty  ;  and,  in  fact,  such  a 
division  could  not  be  made;  that  therefore  the  testator, 

in 


Honor,  thereForei  declared  that  Ann  Byam^  upon 

death  of  the  testator's  widow,  became  entitled  during 

er  life  to  a  moiety  of  the  rents  of  the  testator's  real 

till  they  were  sold,  and  afterwards  to  a  moiety  of 

^he  interest  arising  from  the  net  proceeds  of  the  sale^  as 

"^vdl  as  to  a  moiety  of  the  interest  of  the  residue  of  the 

personal  estate. 
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in  the  moiety  given  to  Ann  Byam  during  her  life^  meant     ^  1850* 

'^  include  the  real  estate;  and  that  this  conclusion  was 

Jrtrengtheied  by  the  clause  immediately  following,  in 

'^hieh  the  testator  used  the  phrase  ^^  the  whole  of  the 

principal  of  such  moieties/'  as  synonymous  with  and 

^K|iiivaient  to  **  the  whole  residue  of  my  estate  whatso« 

^ever  and  wheresoever,"  and  which  was,  consequently,  a 

^edaradon  that  the  moieties  of  which  he  spoke  were 

oieties  of  the  whole  residue  of  his  estate. 


LI 
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18  SO. 


^""'*  DAVIS  ».  THOMAS. 

May  5. 
L.  C. 

1831 

July  7. 14.  25.  ^T^HE  Plaintiff,  being  entitled  to  the  equity  of  re- 
Though,  in  -*-  demption  of  a  certain  estate,  conveyed  the  same 
payment  of"     ^y  "  ^^^^  ®^  release,  dated  the  29th  of  September  18209 

money,  the  ^q  Mrs.  Twimins.  the  mortijagee,  in  consideration  of 
Court  will  re-  cf      b^  fo  &     » 

lieve  against      1800/.,  which  was  made  up  of  the  mortgage  debt,  and  of 

penalty  or  for-  ^^  additional  sum  of  money  paid  to  him.  On  the  1st  of 
feiture;  vet,  ''  • 

when  it  IS  not  January  1821,  the  mortgagee  demised  the  estate  to  the 
penalty*©" for-  Plaintiff  for  a  term  of  ninety-nine  years,  determinable  on 
feiture,  but  a  the  death  of  the  survivor  of  him,  his  wife,  and  son,  at  a 
confemd  ^^^^  ^^  105/.,  payable  half-yearly  at  Lady-day  and  Mi^' 

upon  payment  chaelmas ;  and  on  the  lease  there  was  indorsed  an  a/zree- 

ot  money  at  a  ,  .       .       ■       . 

stoted  period,    ment  signed  by  the  mortgagee,  by  which  it  was  stipulated, 

Js'lost"?/ tS*  ^^^^^  '"  ^^^^  ^'*®  Plaintiff  regularly  paid  the  rent  due  at 
money  be  not  Lady-day  by  the  4th  of  JunCf  and  the  rent  due  at  Afi- 
fngly.  ^^^  "     chaelmas  by  the  26th  of  October^  he  should  be  at  liberty 

to  repurchase  the  premises  at  the  price  of  1850/.  at  any 
time  within  five  years;  but  if  default  were  made  in  the 
payment  of  the  rent  within  the  stated  periods,  the  agree- 
ment was  to  be  void.  The  Plaintiff  failed  in  the  payment 
of  his  rent  at  the  periods  stated,  and  distresses  for  it 
had  been  levied  on  the  premises ;  but,  within  the  five 
years,  he  applied  to  repurchase,  and  at  the  same  time 
tendered  the  arrears  of  rent  then  due.  The  Defendant 
refused  to  permit  the  repurchase^  and  the  bill  was  filed 
by  the  Plaintiff  to  have  the  benefit  of  the  stipulation 
in  that  respect,  or  to  be  let  in  to  redeem. 

The  bill  imputed  fraud  to  the  Defendant,  and  repre* 
sented  the  estate  as  having  been,  in  1820,  worth  about 

scoot: 
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3000/. :  but  these  allegations  were  not  established  by  the 
evidence. 

Mr.  Pemberton  and  Mr.  Parker^  for  the  Plaintiff. 

This  case  rests  upon  the  same  principle  with  those 
in  which  the  Court  has  interfered  to  relieve  against  the 
nonpayment  of  rent  at  a  day  certain ;  and  as  the  Court 
by  giving  interest  can  make  compensation  for  the  delay 
of  payment,  the  relief  prayed  ought  to  be  granted. 

A  conveyance  with  a  right  of  repurchase  is  in  the 
nature  of  a  mortgage :  it  is  a  mere  security  for  a  sum 
of  money.  Mellor  v.  Lees  (a),  Floyer  v.  Lavington  (6), 
WilleU  ▼.  Winnell.  {c)  The  right  of  repurchase  must 
have  been  in  tlie  contemplation  of  the  parties  when  the 
terms  of  the  purchase  were  settled. 

Mr.  Biciersteth  and  Mr.  Wakefield^  carUrdy  insisted 
that  the  agreement,  giving  the  right  of  re-purchase  on 
certain  conditions,  was  a  transaction  totally  distinct  from 
the  purchase;  that  the  right  did  not  arise  unless  this 
condition  was  strictly  fulfilled ;  and  that  the  payment  of 
the  rent  within  specified  periods  had  been  made  of  the 
essence  of  the  contract. 


507 


1830. 


The  Master  of  the  Rolls. 

In  all  cases  of  the  payment  of  money,  where  penalty 
or  forfeiture  is  introduced  for  the  purpose  of  security, 
there  a  court  of  equity  will  relieve  against  the  penalty 
or  forfeiture,  upon  the  ground  of  full  compensation  by 
giving  interest  But  where  there  is  no  stipulation  for 
penalty  or  forfeiture,  but  a  privilege  is  conferred,  pro- 
vided 


(a)  %  Atk.  A94. 


(b)  I  p.  W.  S68. 
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(r)  1  Vern.  488. 
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vided  money  be  paid  within  a  stated  time,  there  the 
party  claiming  that  privilege  must  shew  that  the  money 
was  paid  accordingly : — as  in  a  case  of  interest  reserved 
on  a  loan  at  5  per  cent  with  a  proviso  that  4  per  cent. 
will  be  accepted,  if  paid  within  a  limited  time  after  it 
becomes  due; — or  in  the  case  of  a  covenant  for  the 
renewal  of  a  lease  on  the  payment  of  a  certain  fine  at  a 
stated  period.  Here  it  is  admitted  that  the  rent  was 
not  duly  paid  at  the  stipulated  times,  and  no  frauds 
surprise,  or  accident  is  alleged;  and  the  Plaintiff  is, 
therefore,  not  entitled  to  the  re-purchase  which  he 
claims  by  this  bill;  and  the  bill  must  be  dismissed  with 
costs. 


1851. 


The  Plaintiff  appealed  from  His  Honor's  decree^ 

Sir  Edward  Sugden  and  Mr.  Parker,  for  the  Plaintiff. 

Once  a  mortgage,  always  a  mortgage,  is  an  invariable 
rule.  Before  the  right  to  redeem  can  be  destroyed,  the 
nature  of  the  transaction  must  be  altogether  changed. 
The  naming  of  a  day,  within  which  the  repurchase  is 
to  be  made,  amounts  to  nothing ;  for  that  is  no  more 
than  is  done  in  every  mortgage  deed.  The  law  does 
not  allow  a  redeemable  security  to  be  converted  into  an 
absolute  estate,  nor  can  the  right  of  redemption  be 
clogged  or  restricted  by  conditions.  Flayer  v.  Laxdng^^ 
ton  {a\  Willett  v.  Winnell  (6),  MeUor  v.  Lees,  (c)  It  is  a 
continuing  right  which  subsists  independently  and  in 
defiance  of  agreement  The  Court  looks  with  the  utmost 
jealousy  upon  clauses  of  repurchase,  which  are  generally 
mere  shifts  to  get  rid  of  the  redeemable  character  of  the 
securities,  or  to  obtain  a  higher  rate  of  interest  than  the 

law 

(«)  1  P.  W.  2«8.  (5)  1  Vem.  488.  (c)  8  Aik.  494. 
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kw  allows.    I^  indeed,  a  man  comes  in  clearly  as  an 
abtolute  purchaser  in  the  first  instance,  the  seller  may 
tliere  without  danger  be  permitted  to  stipulate  for  a 
limited  right  of  repurchase ;  but  here  the  alleged  pur- 
chaser was  originally  a  mortgagee*    All  the  instruments 
ferm  parts  of  one  ^nd  the  same  transaction:  for  the 
mere  lapse  of  a  few  months,  which  were  no  doubt 
allowed  to  intervene  as  a  blind,  cannot  disguise  the  real 
nature  of  the  proceeding.     Herring  v.  Brawn,  (a)    The 
whole  of  the  circumstances   strongly  corroborate  this 
view  of  the  conduct  of  the  parlies.     The  Plaintiff  was 
under  the  pressure  of  pecuniary  difficulties,  and  had 
no  professional  adviser.     The  property,  it  appears,  was 
"virortli  upwards  of  3000/.;    and  there  was  no  formal 
conveyance  to  the  purchaser,  who  merely  took  a  release 
of  the  equity  of  redemption,  and  was  never  let  into 
possession.    The  possession  remained  unchanged,  a  cir- 
oumstance  affording  a  clear  proof,  that  there  must  have 
been  some  private  understanding,  to  which  the  Plaintiff's 
continuance  in  possession  is  to  be  referred.     The  rent 
fixed  exceeds  by  a  trifle  5  per  cent,  upon  the  sum  ad- 
vanced ;  and  the  demise,  therefore,  was  most  probably 
m  device  to  evade  the  statutes  against  usury. 


The  Court  has  never  held  time  to  be  of  the  essence 
of  the  contract  with  respect  to  the  payment  of  rent ; 
and,  all  rent  being  tendered  or  paid  up,  the  party  is 
bound  specifically  to  execute  his  contract  The  legis- 
latdre  has  provided  a  special  remedy  for  the  landlord,  in 
case  the  rent  be  not  regularly  paid ;  and  equity  will  not 
deal  more  hardly  with  a  party  in  default  than  the  law. 
The  statute  (b)  has  given  to  the  Defendant  her  rent  and 
bterest,  or,  if  she  prefers  it,  a  forfeiture  of  the  lease. 

Courts 

(c)  1   Vent.  56S.     CiirtA.  S2.  (b)  4  G.  S.  c.  88. 

Sa«W.  199. 
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Courts  of  equity,  however,  have  gone  a  step  further, 
and  established  as  a  principle,  that,  where  the  party 
&iling  to  perforin  the  act  stipulated  can  restore  matters 
to  the  same  state  (which  can  always  be  done  where 
nothing  more  than  a  money  payment  is  required),  relief 
will  be  given  against  the  penalty  or  forfeiture,  on  full 
compensation  being  made.  Marks  v.  Marks  (a),  Astley 
V.  Weldon  (6),  Seton  v.  Slade.  (c) 

The  Sdicitor-General  (Sir  W.  Home)  and  Mr,  Wake- 
Jield^  contra. 

It  is  clear  upon  the  evidence,  that  this  was  not  a  mort- 
gage but  a  sale.  There  is  no  proof  beyond  surmise, 
'that  the  different  proceedings  constituted  one  trans- 
action. On  the  contrary,  the  time  that  intervened 
between  them  (for  the  lease  was  more  than  three  months 
posterior  to  the  conveyance,  and  that,  two  years  pos- 
terior to  the  mortgage,)  shews  that  they  were  dis- 
tinct and  independent.  Supposing,  however,  that  the 
mortgage  could  be  connected  with  the  sale^  and  that 
the  sale  and  the  demise  had  been  contemporaneous,  still 
the  clause  of  repurchase,  though  inserted  in  favour  of 
one  who  had  formerly  been  a  mortgagor,  must  be  con- 
strued strictly ;  and  if  he  has  neglected  to  perform  the 
act  which  was  made  the  condition  of  his  obtaining  the 
indulgence  now  sought,  he  can  have  no  claim  to  the  as- 
sistance of  the  Court.  It  was  so  decided  in  Efisworth  v. 
Griffiths  (d)  in  the  House  of  Lords ;  and  the  language  of 
the  Lord  Keeper  in  Batrell  v.  Sabine  {e)  supports  the 
same  doctrine.  The  stipulation,  which,  if  fulfilled,  was 
to  be  the  foundation  of  his  title  —  the  punctual  payment 
of  tlie  rent — constitutes  a  condition  precedent,  against 

a  breach 


(a)  P.  Ch,  486.    10  Mod.  420. 
(*)  2B.4rP.  546. 
(c)  7  Vei.  865. 


(d)  5  B.  P.  C.  7oml.  ed.  184. 

(e)  1  Fern.  269. 
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a  breach  of  which  equity  will  not  give  relief.  In  fact 
that  title  has  never  arisen ;  and  the  object  of  the  Plain- 
tiif  in  the  present  suit  is  not  so  much  to  be  relieved 
against  the  forfeiture  of  a  right  once  acquired,  as  to 
create  and  enforce  a  new  right  at  the  Defendant's  ex- 
pense. 


1881. 


It  was  clearly  of  the  essence  of  the  contract  that  the 
rent  should  be  paid  regularly,  and  that  if  any  failure 
took  place  in  that  particular,  no  benefit  should  be  claimed 
from  the  proviso.  The  words  imposing  that  restriction 
on  the  right  of  repurchase  are  as  strong  as  possible; 
and  effect  must  be  given  to  their  obvious  meaning,  un- 
less the  last  clause  in  the  agreement  is  to  be  struck  out 
and  treated  as  a  nullity. 

Sir  Edward  Sugdeti^  in  reply. 

The  continuance  of  the  Plaintiff  in  possession  has 

Hot  been  explained.     According  to  the  Defendant's  own 

shewing,  there  must  have  been  a  period  during  which 

the  Plaintiff  occupied  the  lands  without  a  title :  for  the 

purchase  was  made  at  one  period,  and  the  lease  was 

panted  at  another,  three  months  afterwards.     It  has 

been  found  convenient  for  the  Defendant's  argument  to 

keep  those  two  transactions  as  widely  as  possible  apart. 

Upon  what  ground  could  the  vendor  be   suffered    to 

retain  the  property  in  his  hands  without  any  tide  (and 

none  is  alleged)  from  September  till  the  following  January? 

His  possession  must  be  referred  to  the  same  agreement 

with  the  execution  of  the  release,  and  it  then  becomes 

apparent  that  all  the  proceedings  are  parx;el  of  one  entire 

transaction.     The  several    instruments,    the  mortgage, 

conveyance,  and  demise,  which  compose  so  many  links 

in  the  chain,  all  amount  to  this  —  that   the  Plaintiff 

should  pay  a  higher  rate  of  interest  than  the  law  per- 

L  1  4  miiSf 
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18S1«  mits,  and  that  if  be  coald  repay  the  principal  within  m 
certain  time,  he  should  then  get  back  the  estate.  The 
right  reserved  to  the  Plaintiff  is  nothing  but  a  power  to 
redeem  within  a  limited  period.  In  Barrett  t.  Sabine^ 
possession  was  delivered  immediately^  and  the  pur- 
chaser had  never  been  a  mortgagee.  Ensworfh  t« 
Griffiths  is  strongly  in  the  Plaintiff's  favour;  for  there 
had  been  five  years'  possession  there»  and  the  words  were 
extremely  stringent  as  to  time,  and  yet  redemption  was 
decreed. 


Jufy  S5.  ^^^  LoBD  Chancellor.* 

•  In  this  case  the  Plaintiff  mortgaged  certain  property 
to  a  person  of  the  name  of  Twyning  for  1200/.,  and  in 
the  year  1820  he  borrowed  a  further  sum  of  200/.  on 
the  same  security.  On  the  29th  of  September  in  that 
year  a  deed  of  release  was  executed  by  the  PlainUfl^ 
whereby  he,  for  a  valuable  consideration,  released  the 
equity  of  redemption  to  the  Defendant  the  mortgagee. 
On  the  1st  ot  January  1821,  the  Defendant  demised  the 
premises  to  the  Plaintiff  at  a  rent  of  a  hundred  guineas 
a  year  for  ninety-nine  years,  and  upon  that  demise  was 
endorsed  the  agreement  on  which  the  present  questioQ 
turns. 

It  was  first  said  at  the  bar  that  this  all  formed  one 
transaction,  and  that  you  cannot  in  any  way  convert  a 
mortgage,  which  is  in  its  nature  redeemable  into  tm 
irredeemable  security.  It  was  next  contended  that  time 
was  immaterial,  and  that  the  non-payment  of  the  rent 
within  the  period  stipulated  ought  not  to  be  a  defeasance 
of  this  sort  of  condition,  or  to  exclude  the  party  fit>m 

the 
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the  benefit  of  bis  claim;  a  claim  whicb  I  am  inclined  to 
agree  witb  bis  Honor,  in  viewing  rather  in  the  light  of 
an  indolgence  than  of  a  strict  right. 

As  to  ibe  first  of  these  grounds,  even  if  this  were  not 

WL  question  of  mortgage  made  two  years  before,  but  to 

treated  as  a  sale  in  1820,  with  an  agreement  for  a 

'^inrchase  three  or  four  months  afterwards,  I  cannot 

*^igard  the  whole  of  these  proceedings  as  one  and  the 

transaction.      Upon  the  best  attention  which  I 

ive  been  able  to  give  to  the  whole  of  the  evidence,  I 

no  ground  whatever  for  asserting  that  these  various 

^xastruments  all  constitute  one  transaction.     I  think  the 

'^lestimonjt  by  which  the  imputations  of  fraud  were  at- 

C^mpted  to  be  sustained,  entirely  fails :  and  with  respect 

Co  the  over-value^  the  evidence  is  in  my  opinion  quite 

Uscpnclusive ;  fbr^  instead  of  the  value  amounting^  as 

"^as  all^^ed,   to  3000/.  and  upwards,   it  is  distinctly 

&tated  in  the  depositions  that  the  property  was  not  at  the 

^ime  worth  more  than  2000/. 


1881. 


Witb  reject  to  the  redeemable  or  irredeemable  nature 

of  the  security,  several  cases  were  cited ;  among  the  rest, 

JUdiar  V.  Lees  (a),  where  Lord  Hardvoicke  has  said,  that, 

if  fetters  were  laid  upon  the  right  of  redemption,  with 

a  fraudulent  design  to  get  an  estate,  it  would  not  avail. 

And  clearly  it  would   be  so,   even   if  there  were  no 

fraudulent  design,  inasmuch  as  the  case  supposed  by  his 

Lordship  is  inconsistent  with  the  nature  of  the  security; 

nioitgage  for  the  sole  purpose  of  securing  money  being 

the  substance  of  the  transaction,  and   the  rest  being 

an  accessary  only  which  must  follow  the  nature  of  the 

priacipaL 

Upon 

(a)  9  Atk.  494. 
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Upon  the  other  question,  can  I  reasonably  hold, 
that  wliere  a  man  has  mortgaged  an  estate,  and  two 
years  afterwards  has  made  a  conveyance  of  that  estate, 
and  then,  again,  three  months  subsequently,  upon  ob- 
taining a  lease  of  the  same  estate  from  the  purchaser, 
procures  to  be  indorsed  upon  that  lease,  by  way  of  in- 
dulgence, a  power  to  repurchase  the  property  on  certain 
terms,  —  can  I  reasonably  hold,  that,  because  he  obtains 
this  power  of  repurchase,  all  the  different  instruments 
form  parts  of  one  conveyance  ?  And  yet,  unless  I  am 
to  hold  that,  and  unless  I  am  to  lay  it  down  moreover, 
that  the  man,  who  possesses  such  a  right  of  repurchase, 
though  acting  with  his  eyes  open,  and  using  words  the 
most  stringent  (and  no  words  can  be  stronger  than  those 
which  are  employed  here),  to  make  time  of  the  essence  of 
the  contract,  can  never,  in  any  event,  deprive  himself  of 
the  benefit  of  that  contract,  I  cannot  possibly  arrive  at 
the  conclusion  that  the  decision  of  his  Honor  ought  to 
be  reversed.  Looking  to  the  language  of  the  condition, 
which  is  positive  and  express,  I  cannot  say  that  the 
Plaintiff  comes  in  due  time,  or  that  he  has  entitled 
himself  by  his  conduct  to  the  benefit  which  he  now 
claims. 

Appeal  dismissed. 


CASES  IN  CHANCERY.  515 

18S0. 


HUNLOKE  V.  GELL.  ,,^*'^'?' 

Jlaay  4, 5. 10. 

1) Y  the  settlement  made  on  the  marriage  of  the  late  Although  a 

Sir   Thomas   Windsor  HunlokCf  bearing   date  the  ^^g^^  ^^3^  j^ 

\6ih  of  October  1807,  certain  estates  in  the  county  of  is  made  in 
_    ,  ,  1     I    .     I    .  execution  of  a 

Deny  were  conveyed  to  trustees  and  their  heirs,  upon  power,  yet  if 

trust  for  Sir  Thomas  Windsor  Hunhke  for  life ;  and  after  >'  Plainly  refer 

to  and  corn- 
bis  decease,  to  the  intent  and  purpose  that  Ann  Eccleston^  prise  the  sub- 

the  intended  wife,  might  receive  1200/.  a  year  for  her  life  "I^^ct  k  will 
bj  way  of  jointure ;  and  subject  thereto,  to  the  use  of  be  deemed  a 
Tkmas  Lord  Viscount  Anso?i  and  Thomas  William  Coke  ^^^ 

Ibr  a  term  of  1000  years;  remainder   to  the   use  of  .  Construc- 

^  tion  of  clauses 

or  in  trust  for  all  and  every  or  such  one  or  more  son  in  a  settle- 

«  sons  of  the  marriage,  or  any  issue  male  of  such  son  ™?"'.  *°^    , 

a  ^  J  ^  ^        relative  to  al- 

or  sons  as  Sir  Thomas  should  by  deed  or  will  appoint,  lowances  for 
wd  for  want  of  appointment  to  the  use  of  the  first  and  ^an^^?^ 
other  sons  of  the  marriage  in  tail  male;  and  for  default  younger  chil- 
of  such  issue  to  Sir  Thomas  Windsor  Hunloke^  his  heirs 
Kod  assigns* 

As  to  the  term  of  1000  years  thereinbefore  limited  unto 
Lord  Anson  and  Thomas  William  Coke^  it  was  declared 
that  the  same  was  limited  upon  trust  that,  in  case  there 
should  be  any  child  or  children  of  Sir  T.  W*  Hunloke 
hy  Ann  Eccleslofi,  his  intended  wife,  other  tlian  such 
child  or  children  as  by  virtue  thereof,  or  by  virtue  of 
>ny  appointment  or  appointments  to  be  made  in  pur^- 
loance  thereof,  should  be  or  become  entitled  to  the  whole 
^  the  lordships,  manors,  capital  and  other  messuages, 
hmdsy  and  hereditaments  thereinbefore  mentioned,  or 
to  some  part  or  parts  thereof,  amounting  in  value  to 
the  sum  of  SOOO/.  or  2600/.  as  the  case  might  be, 
KGording  to  the  events  next  therein  provided,  then  and 
>n  such  case  Lord  Anson  and  Thomas  William  Coke^ 

•r 
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ISSO.  or  the  survivor  oF  them,  or  the  heirs,  executors,  admi* 
nistrators,  and  assigns  oF  such  survivor,  should,  after 
the  decease  of  Sir  T.  W.  Hunloke  (or  in  his  lifetime,  if 

Gell.  |jg  should  so  direct,)  by  any  deed  or  writing  under  his 
hand  and  seal,  attested  by  two  or  more  credible  wit- 
nesses, by  mortgage,  sale,  or  other  disposition  of  all  or 
any  part  of  the  hereditaments  comprised  in  the  said 
term  for  all  or  any  part  of  the  said  term,  or  by  the  rents 
and  profits  of  the  same  premises,  or  any  part  thereof  in 
the  mean  time,  or  by  such  other  ways  and  means  as 
tlierein  mentioned,  levy  and  raise,  for  the  portion  or 
portions  of  such  child  or  children,  the  sums  of  monqr 
therein  mentioned ;  that  is  to  say,  that  if  there  should 
be  but  one  such  child,  then  the  sum  of  SOOO/.  for  the 
portion  of  that  one  child;  and  the  same  should  be 
an  interest  vested  in  and  paid  to  the  child  for  whom 
the  same  was  thereby  intended  to  be  provided,  on  or  at 
such  age,  day,  or  time,  and  in  such  manner,  and  should 
be  attended  with  such  provision  for  his  or  her  mainte- 
nance and  advancement  as  Sir  T.  fV.  Hunloke  should 
by  any  deed  or  deeds,  instrument  or  instrument  in 
writing,  &c.  or  by  his  last  will,  &a  direct  or  appoint; 
and  in  default  of  such  direction  or  appointment,  the 
said  sum  of  SOOO/.  should  be  an  interest  vested  in  such 
one  child,  being  a  son,  at  his  age  of  twenty-one  year% 
or  being  a  daughter,  at  her  age  of  twenty-one  years  or 
on  the  day  of  her  marriage,  which  should  first  happen, 
and  should  be  paid  to  him  or  her  on  or  at  the  said  iigtf 
day,  or  time,  if  the  same  should  happen  after  the  de- 
cease of  Sir  T.  W*  Hunloke^  but  if  the  same  should 
happen  in  his  lifetime,  then  immediately  after  his  de* 
cease ;  and  if  there  should  be  two  or  more  children  for 
whom  portions  were  intended  to  be  thereby  provided  as 
aforesaid,  but  not  more  than  six,  then  Lord  Anwn  and 
T.  fK  Coke^  and  the  survivor  of  them,  and  the  exe- 
cutors,  administrators,  and  assigns  of  such  survivorf 

shouldf 
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iboQ]cl»  by  the  ways  and  means  thereinbefore  mentioned,        1830. 
levy  and  raise  such  sum  of  money  as  should  be  the 
4unount  of  as  many  sums  of  8000^.  as  there  should  be 
inch  children ;   and  if  there  should  be  more  than  six 
•Dch  children,   then  the  said   Thomas  Lord  Viscount 
Jnson  and  TTiomas  Windsor  Cokey  and  the  survivors 
of  them,  and  the  executors,  administrators,  and  sur- 
vifors,  should,  by  the  several  ways  and  means  therein- 
before mentioned,  levy  and  raise  such  a  sum  of  money 
IS  should  be  the  amount  of  as  many  sums  of  2600^. 
as  there  should   be  such  children;  and  the  sum  of 
jDoney    so   intended    to    be   eventually    provided   for 
(xirtions  as  thereinbefore  mentioned,  should  be  an  in- 
terest vested  or  interests  vested  in  all  and  every  or  such 
me  or  more,  exclusively  of  the  other  or  others,  of  the 
(UldreD  for  whom  the  same  respectively  was  intended 
to  be  thereby  provided,^  and  should  be  paid  to  him,  her, 
or  than  respectively,  on  or  at  such  age,  day,  or  time,  or 
KqpectiTe  ages,  days,  or  times,  and  divided  between  and 
•moDg  them,  or  any  of  them,  and  attended  with  such 
lig^t  or  benefit  of  survivorship  between  or  among  them, 
and  with   such  provisions  for  tlieir  or  any  of  their 
munteiiance  and  advancement  in  life,  and  subject  to 
such  conditions,  and  under  such  restrictions,  and  gene^ 
Tslly  in  such  manner  for  their  or  any  of  their  benefit,  as 
Sit  T.  JV.  Hunloke  by  any  deed  or  deeds,  instrument  or 
instnimeiits  in  writing,  &c.  or  by  his  last  will,  &c.  should 
direct  or  appoint,  and  in  default  of  any  such  direction  or 
^ipointment,  and  so  far  as  any  such  direction  or  ap- 
pointment should  not  extend,  the  whole  of  the  said  sum 
of  money  intended  to  be  thereby  provided  for  portions, 
should  be  divided  between  or  among  the  children,  in 
rapect  to  whom  the  amount  of  the  same  should  be  cal- 
colatedi  in  equal  shares  and  proportions, — the  shares  of 
ions  to  be  an  interest  vested  at  their  respective  ages  of 
tvenly-oiie  years,  and  the  shares  of  daughters  to  be  an  in- 
terest 


518  CASES  IN  CHANCERY. 

]  830.  terest  vested  at  their  respective  ages  of  twenty«one  years 
or  days  of  marriage  which  should  first  happen,  and  to  be 
paid  to  them  respectively  on  or  at  the  same  ages,  days, 
or  times  respectively,  if  the  same  should  happen  after 
the  death  of  the  said  Sir  T.  W.  Hunloke ;  but  if  the 
same  should  happen  in  his  lifetime,  then  immediately 
after  his  decease:  and  it  was  thereby  declared  that,  if 
there  should  be  two  or  more  children  for  whom  portions 
were  intended  to  be  thereby  provided,  and  any  one  or 
more  of  them  should  die  without  having  obtained  a 
vested  interest  in  the  portion  provided  for  him,  her,  or 
them  respectively,  then,  unless  Sir  T.  fV.  Hunloke  should 
in  exercise  of  his  power  of  appointment  expressly  direct 
the  contrary,  the  portion  intended  to  be  provided  for  the 
child  or  children  so  dying  should  not  survive  to  the 
other  or  others  of  the  children,  but  should  sink  ioto 
and  be  consolidated  with  the  freehold  and  inheritance 
of  the  said  manors  and  hereditaments ;  and  fiuther,  that 
no  child,  taking  or  becoming  entitled  to  any  share  of  tlw 
money  intended  to  be  thereby  provided  for  portions 
under  an  exercise  of  the  power  of  appointment  tbereinp 
before  given  to  the  said  Sir  T.  W.  Hunloke^  should  be 
entitled  to  any  share  of  the  unappointed  part  of  the  said 
sum  of  money,  without  bringing  his  or  her  appoinlied 
share  of  the  same  into  hotch  pot,  and  accounting  for 
the  same  accordingly.  And  upon  this  further  trust  that 
Lord  Anson  and  T.  W.  Coke^  or  the  survivor  of  tbeni^ 
his  executors,  administrators,  or  assigns,  should,  from 
and  after  the  decease  of  Sir  T.  W.  Hunloke^  out  of  the 
rents,  issues,  and  profits  of  the  said  hereditaments  and 
premises,  raise  and  pay  such  yearly  sum  and  sums  of 
money  for  the  maintenance  and  education  of  such  child 
or  children  for  the  time  being  presumptively  entided  to 
portions,  in  the  mean  time  and  until  his,  her,  or  their 
respective  portion  or  portions  should  become  due  and 
payable  respectively,  as  to  the  same  trustees  or  the  sup- 

▼ivon 


CASES  IN  CHANCERY.  519 

▼ifors  of  tbem,  his  executors  or  administrators,  should        1830. 

seem  meet,  not  exceeding  for  any  one  such  child  what 

the   interest  of  his  or   her   then  presumptive   portion 

iMTOuld  amount  to  after  the  rate  of  5/.  for  every  100/.  by 

^e  year;  such  yearly  sum  or  sums  for  maintenance  to 

be  paid  and  payable  half-yearly:  and  it  was  provided 

^hat  it  should  be  lawful  for  Lord  Anson  and  7\  W.  Coke^ 

cand  the  survivor  of  them,  and  the  executors,  adminis- 

t;ratorsy  and  assigns  of  such  survivor,  after  the  death  of 

Sir  T.  fV.  Hufilokej  or  in  his  lifetime,  at  his  request  in 

iting,  to  raise  by  virtue  of  the  term,  any  sum  or  sums 

money  for  the  preferment  or  advancement  in  the 

orld  of  any  such  child  or  children  during  his  or  her 

c^r  their  minority,  not  exceeding  the  amount  of  his  or 

^Jieir  future  or  expectant  portion  or  portions ;  and  if 

JBUch  advanced  sum  or  sums  of  money  should  be  equal 

Co  the  whole  of  such  expectant  portion  or  portions,  the 

same  should  be  accounted  in  full  satisfaction  of  the  whole 

thereof  accordingly ;  but  if  such  advanced  sum  or  sums 

should  be  less  than  such  expectant  portion  or  portions, 

the  same  was  to  be  received  and  accounted  as  part,  and 

^inras  to  be  deducted  out  of  the  portion  or  portions  of 

such  son  or  sons  res|)ectively  for  whose  use  and  benefit 

the  same  should  be  so  applied,  so  always  that  the  sum 

or  sums  to  be  raised  for  any  one  such  child  during  his 

or  her  infancy  were  not  contrary  to  or  inconsistent  with 

any  soch  direction  or  appointment  as  Sir  T,  W.  Hunloke 

in  his  lifetime  should  make  or  execute  touching  the 

rai&ing  and  paying  the  portion  or  portions  of  such  child 

or  children.     It  was  also  declared  that  the  said  manors 

ind  hereditaments   were   limited   to   Lord  Anson  and 

T.  W*  Coke,  their  executors,  administrators,  and  assigns 

bt  the  said  term  of  1000  years,  upon  the  further  trust 

that,  after  the  decease  of  Sir  T.  W.  Hunlokcy  and  subject 

And  without  prejudice  to  the  said  annual  sum  of  1200/* 

thereby  limited  to  the  said  Ann  Eccleston,  and  subject  to 

tlite 
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IBSO.  the  trusts  before  expressed  for  raising  portions  for  the 
daughters  and  younger  sons  of  the  marriage^  Lord 
Anson  and  T.  fV.  Coke^  and  the  survivor  of  them,  and 
the  executors,  administrators,  and  assigns  of  such  sar- 
yivor,  during  the  minority  or  respective  minorities  of 
any  person  who,  under  any  of  the  limitations  therein- 
before contained,  or  any  exercise  of  the  power  of  ap- 
pointment thereby  limited  to  Sir  T.  JV.  Hunlote^  should 
be  entitled  to  the  said  manors  and  other  hereditaments 
in  remainder  immediately  expectant  on  the  said  term  of 
J  000  years,  should  receive  the  yearly  rents,  issues,  and 
profits  of  the  said  manors  and  other  hereditaments,  and 
apply  a  competent  part  of  the  same  for  or  towards  the 
maintenance,  and  education,  and  support  of  the  person 
so  for  the  time  being  entitled  as  thereinbefore  men- 
tioned, and  lay  out  and  invest  the  residue  of  the  same 
in  their  or  his  names  or  name  in  the  purchase  of  parlin- 
mentary  stocks  or  public  funds  of  Great  Britain^  or  at 
interest  upon  government  or  real  securities  in  En^ami^ 
to  be  from  time  to  time  altered  and  varied  at  their  or 
his  discretion,  and  should  receive  the  interest,  dividends, 
and  annual  produce  of  the  said  sums  of  money.  Stocky 
fiinds,  and  securitiesi  and  lay  out  and  invest  the  same  in 
their  or  his  names  or  name  in  or  upon  other  stocks, 
funds,  and  securities  of  a  like  nature,  and  repeat  sadi 
receipts,  layings  out,  and  investments  so  and  in  soch 
manner  that  the  said  issues,  rents,  profits,  stocks,  fbnds^ 
securities,  interest,  dividends,  and  annual  produc^e^  and 
the  resulting  income  of  the  same  respectively  might 
during  any  or  every  such  minority  as  aforesaid  aocmnu* 
late  in  the  nature  of  compound  interest ;  and  that  Lord 
Jnson  and  T.  W.  Coke^  and  their  executors,  adminis* 
trators,  and  assigns,  should  stand  and  be  possessed  of 
and  interested  in  the  said  rents,  monies,  stocks,  ffands^ 
and  securities,  and  the  interest,  dividends,  and  annual 
produce  of  the  same,  and  the  resulting  income  thereof 

and 
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-and  the  accumulations  thereof,  in  trust  for  all  and  every  1830. 
-and  such  one  or  more  exclusively  of  the  other  or  others 
of  the  child  or  children  or  remoter  descendant  or  de- 
scendants of  Sir  T.  W.  Hunloke  by  the  said  Ann 
EcclesUm  as  Sir  T.  W.  Hunloke  should  by  any  deed  or 
instrument  in  writing,  &c.  or  by  his  last  will,  &c.  direct 
or  iq)point;  and  in  default  of  such  direction  or  appoint- 
-roent,  in  trust  for  all  and  every  the  child  and  children 
of  the  said  Sir  T.  W.  Hunloke  by  the  said  Ann  Ecdeston^ 
who  beiog  a  son  or  sons,  and  not  for  the  time  beii^ 
entitled  as  thereinbefore  mentioned,  should  attain  the  age 
-of  twenty-one  years,  or  being  a  daughter  or  daughters, 
should  attain  that  age  or  marry,  to  be  divided  between 
or  aoiong  the  said  children,  if  more  than  one,  in  equal 
riiaresy  and  if  but  one,  the  whole  to  be  in  trust  for  that 
one  child ;  and  if  there  should  be  no  such  child,  should 
lay  out  and  invest  the  same  in  the  purchase  of  freehold 
-or  €0|iyhold  messuages,  lands,  tenements,  and  heredita- 
mentfy  and  settle  and  assure  tlie  same  to  the  uses, 
vpoo  and  for  the  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  powers,  provisos,  agreements, 
and  declarations  thereinbefore  expressed  and  then  sub- 
tiatiBi^  or  capable  of  taking  effect. 

The  marriage  took  effect  Sir  Windsor  Hunloke 
died  in  the  month  cX  January  1816,  leaving  his  wife  and 
one  aon  and  two  daughters  him  surviving ;  and  having 
-Dide  airill  dated  the  16th  oi  January  1816,  which  was 
in  the  words  following :  — 

^  Short  heads  of  the  will  of  Sir  Thomas  Windsor  Hun- 
kke^  usiially  residing  at  Wingervoorih  in  the  county  of 
JDerijfj  Bart^  but  now  at  Parisj  No.  87.  Rue  de  Crenelle 
FmuAourg  &«  Germain^  parish  of  St.  Thomas  UAquin  ; 
-*  All  my  estates  and  effects,  real  and  personal,  I  do 
give  to  my  son  Henry  Thomas  John  Joseph  Hunloke^  hb 
bars  and  assigns,  so  soon  as  he  shall  have  attained  the 
age  of  twenty-one  years,  subject  to  the  annuities  and 
^  M  m  payments 
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psymoits  bereinafter  named ;  remainder  to  my  brother 
JaiHts  Huidoke,  and  to  his  son  or  sons  lawfully  b^^- 
tei>.;  reinaiiKler  to  my  two  dnuglilers  Charlotte  and  £lixa 
Himioke,  as  co-heiresses,  and  to  their  heira  and  assigns; 
rvmainder  to  any  daughters  my  brother  Jbtn«  may  have, 
and  to  tbeir  heirs  and  assigns  as  co<hdresses ;  remainder 
to  my  heir  at  law:  1S0(V.  to  be  paid  yearly  to  Lady 
Hwdoke  during  her  life,  and  the  Dowager  Lady  Hti»- 
lake's  life;  and  in  case  the  dowager  should  first  dio^ 
then  Lady  Hmiloke  to  have  1500/.  per  year  for  the 
remainder  of  her  life ;  500/.  per  year  to  be  paid  to  Lady 
Htttdoie,  to  be  applied  to  the  maintenance  and  educa- 
tion of  my  son  Henry,  until  he  shall  have  attained  the 
age  of  twenty-one  years,  and  200/.  per  year  additional 
for  the  last  two  years  of  his  minority ;  450/.  per  year 
to  be  paid  to  Lady  Hunioie  (or  the  maintenance 
and  education  of  each  of  my  two  daughters  befove 
named,  until  they  have  attained  the  age  of  twenty-one 
years  respectively,  and  then  to  be  paid  200/.  per  year 
each  additional,  till  death  or  marriage;  and  in  case  of 
mariiage,  then  the  annuity  to  cease,  and  to  receive 
SOOO/.  to  their  fortune,  in  addition  to  the  3000/.  already 
provided  for  them  by  Lady  Hunioh^s  marriage  settle- 
ment; wot.  per  year  to  be  paid  to  my  brother  James 
Hmiloke  during  his  life,  over  and  above  any  sam  at 
sums  that  may  have  been  secured  to  him  on  my  estates 
by  any  former  will  or  wills ;  350/.  per  year  to  be  p>id 
to  each  of  my  two  sisters,  Margaret  and  Charhtte  Htm- 
lake  during  their  respective  lives,  over  and  above  any 
sum  or  sums  that  may  have  been  secured  to  than  oo 
my  estates ;  and  in  case  my  son  Hemy  should  die  befi»e 
he  baa  attained  twenty-ona  years  of  age,  and  my  estate 
should  come  to  my  brother  James,  I  do  then  direct 
that  my  two  daughters  have  20,000/.  each  to  their 
fortunes  on  marriage  as  aforesaid;  and  if  either  of  them 
should  die  before  she  is  entided  to  her  fortune,  then  the 
•Brrivtv  U>  have  10,000/.  additional  on  marriage." 

The 
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The  testator  was  seised  of  estates  of  considerable  1880. 
▼alae,  which  were  not  comprised  in  the  settlement ;  and, 
in  the  year  1821,  an  act  of  parliament  was  passed  to 
enable  certain  trustees  to  sell  these  unsettled  estates  for 
the  purpose  of  paying  off  incumbrances,  and  creating  a 
ibnd  to  answer  the  charges  under  his  will.  The  un- 
settled estates  were  accordingly  sold,  and  after  discharg- 
ing all  incumbrances,  there  remained  a  considerable 
sarpitts. 

The  accumulations  which  had  been  made  by  the 
trustees  of  the  1000  years'  term  from  the  death  of 
Sir  Thomas  Windsor  Hunloke^  amounted  to  a  very  large 
sum. 

The  present  bill  was  filed  by  the  only  son,  who  was 
still  an  in&nt,  for  the  purpose  of  carrying  into  effect  the 
usts  of  the  settlement  and  will. 


trusts  of  the  settlement  and  will. 


One  of  the  two  daughters  had  attained  the  age  of 
tirenQr-one  years;  the  other  was  still  under  twenty- 
one;  and  both  were  unmarried.  The  mother  of  the 
testator  was  dead.  The  trustees  of  the  1000  years* 
term  had  from  time  to  time  advanced  certain  sums  for 
the  maintenance  and  education  of  the  son,  which  did 
not  amount  to  the  500/.  a  year  mentioned  in  the  will  of 
the  father ;  and  had  also  from  time  to  time  advanced  to 
Lady  Hunloke  certain  sums  for  the  maintenance  and 
education  of  the  daughters,  which  were  less  than  the 
turns  of  450/.  a  year  mentioned  in  the  father's  will. 

The  material  question  in  the  cause  was,  whether  the 
will  could  be  considered  a  good  execution  of  the  power 
given  to  Sir  Thomas  Windsor  Hunlokehy  the  settlement* 

On  the  one  hand  it  was  argued,  that  in  the  will  there 
was  no  reference  to  the  power;  that  the  words  used 

M  m  2  were 
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18S0.  were  all  words  which,  in  their  natural  sense,  were  6tted 
to  pass  interests  which  the  testator  could  devise ;  that 
the  words  could  be  satisfied  without  having  recourse  to 
the  subject  of  the  power;  and,  that  there  was  no  in- 
dication of  an  intention,  on  the  part  of  the  testator,  to 
effect  any  thing  otherwise  than  by  devise. 

On  the  other  side,  reference  was  made  to  yarious 
directions  in  the  will,  which,  it  was  alleged,  shewed 
that  the  testator  considered  himself  to  be  dealing  with 
the  subject  of  the  power ;  and  if  he  meant  to  deal  with 
the  subject  of  the  power,  he  must  necessarily  have 
meant  to  execute  the  power.  Lewis  v.  Lewelfyn  {a\ 
Denn  d.  Ntmell  v.  Itoake{b\  Napier  v.  Napier  {c\ 
Lcnmds  ▼.  Lonmds{d)j  Colpqys  v.  Colpot/s{e\  Standen 
V.  Standen  {g\  vi&te  cited. 

Another  question  was,  whether  Lady  Hunloke  was* 
entitled  to  have  the  sums,  which  had  been  advanced  to 
her  by  the  trustees  for  the  maintenance  and  education 
of  her  children,  made  up  to  her  so  as  to  amount  to* 
500/.  a  year  for  the  son,  and  450/.  a  year  for  each  of  the 
daughters  from  the  death  of  her  husband,  during  thdr 
respective  minorities,  and  out  of  what  fund  such  addi* 
tion  should  come.     As  incidental  to  the  discussing  of 
this  question,  one  point  which  came  under  con^deratiiMi 
was,  whether  the  testator  could  give  his  daughters  main-  * 
tenance  out  of  the  settled  estates,  exceeding  the  interest 
of  the  portions  to  which  they  were  entitled  under  the  - 
settlement 

Mn  Pembertan  and  Mr.  Monro,  for  the  PlaintiK 

Mr.  Bickenteth  and  Mr.  Bhrnt,  for  the  daugfaten. 

Mr.' 

(•)  1  TunL^Ruu  104.  {d)  i  r.tJ.44S. 

lb)  SB.ta  780.  (e)  Jac.  45 1 . 

{kf)  I  aim.  fiS.  ig)  S  Tm.  jiio  589.  ' 
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Mr.  Tirmey  and  Mr.  Lqfius  Lowndes^  for  Lady  Hun^       1630. 


kke. 


Mr.  JRix^s  and  Mr.  Jacobs  for  other  parties. 

7%^  Master  of  the  Rolls. 

The  material  question  here  is,  whether  upon  the  will 
it  is  manifested  that  the  testator  had  in  his  view  the 
property  over  which  he  had  the  power  of  disposition  by 
^e  settlement;  and  I  am  of  opinion  that  it  does  appear 
by  the  contents  of  the  will,  that  the  testator  intended  it 
should  operate  upon  the  settled  as  well  as  the  unsettled 
^^states.  It  is  plain  that  the  setdement  was  present  to  his 
mind,  because,  in  providing  portions  for  his  daughters, 
lie  expressly  refers  to  it.     By  the  settlement  he  had  the 
power  to  limit  an  estate  tail  to  his  son ;  and  in  default 
<»f  issue^  he  had  in  himself  the  reversion  in  fee  of  the 
settled  estate.    And  it  was  well  observed  in  the  argu- 
ment at  the  bar,  that  this  reversion  in  fee  would  pass  by 
%lie  remainder  limited  in  the  will  to  his  brother  James 
^wdoke  and  his  sons ;  and  that  it  necessarily  follows, 
thaty  by  the  prior  limitation  to  the  testator's  son,  he 
intended  him  to  take  all  that  would  pass  by  the  re- 
mainder.    Moreover,  speaking  of  the  1200/.  a  year  to 
JjbAj  Hmilckej  he  plainly  refers  to  the  setdement.    By 
the  settlement,  the  allowance  for  the  maintenance  and 
educration  of  the  son  was  to  be  at  the  discretion  of  the 
trustees,  and  when,  by  his  will,  he  fixes  the  allowance  at 
5002.  a  year,  he  must  be  understood  to  mean,  that  such 
sum  should  not  be  an  addition  to,  but  should  comprise 
the  allowance  for  the  maintenance  and  education  given 
by  the  settlement.     By  the  settlement,  the  allowance  for 
the  maintenance  and  education  of  daughters  was  left  in 
his  power,  and  if  he  did  not  exercise  such  power,  it  was 
not  to  exceed  the  income  of  tlieir  portions ;  and  when 
l^  his  will  he  fixes  maintenance  at  450/.  a  year,  it 

M  m  $  cannot 


fi%S  CASES  IN  CHANCERY^ 

1830.  cannot  be  intended  that  he  meant  that  they  should  take 
also  the  income  of  their  portions  under  the  settlement^ 
Upon  the  whole,  therefore,  his  will  manifestly  extends 
to  the  settled  as  well  as  to  the  unsettled  property,  and  is 
an  execution  of  all  powers  given  him  by  the  settlement. 

The  son,  therefore,  attaining  twenty-one,  will  take  the 
fee  in  all  the  estates.  Lady  Hunloke^  in  addition  to  the 
1200/.  a  year  under  the  settlement,  will  take  SOO/.  a  year 
for  her  life  from  the  unsettled  property ;  and  is  entitled^ 
out  of  the  unsettled  property,  to  have  the  sums  advanced 
to  her  by  the  trustees  for  the  maintenance  and  education 
of  her  son  made  up  to  500/.  a  year  from  the  death  of 
the  testator,  with  an  addition  of  200/.  a  year  for  the  last 
two  years  of  his  minority.  She  is  also  entitled  to  have 
the  sums  advanced  to  her  by  the  trustees  for  the  main* 
tenance  and  education  of  her  daughters  made  up  450/L. 
a  year  for  each  during  their  minorities,  not  out  of  the 
unsettled,  but  out  of  the  settled  property,  inasmuch  as 
the  testator  had  the  power  by  the  settlement  of  fixing, 
the  amount  of  their  allowance.  The  daughters,  as  they 
attain  twenty-one,  will  be  entided  to  receive  out  of  the 
accumulated  funds  an  annuity  of  600/.  until  marriage^ 
and  then  to  receive  a  portion  of  6000/.;  and  if  they; 
should  not  marry,  they  will  have  a  power  of  disposing 
at  their  deaths  of  their  original  portion  of  3000/.  under, 
the  settlement  This  effect  will  be  produced  upon  the. 
principle  of  election ;  it  being  plain  that  the  testator 
meant,  that  the  annuity  of  450/.  should  be  substituted, 
for  their  original  and  additional  portions  of  SOOO/.  until 
marriage. 

The  annuities  to  the  father  and  sister  of  the  testator 
must  be  provided  for  out  of  the   unsettled   property;, 
and  it  must  be  referred  to  the  Master  to  take  an  acoouDt 
of  what  is  now  due  to  them  in  respect  of  these  annuities*! 
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STANLEY  V.  ROBINSON.  -»%  11,12. 

JOSEPH  ROBINSONy  the  brother  of  the  Defend-  Where  a  per- 
^j/  1.11  .11  •!         iij   *<>*>  having  a 

ant,  was  at  his  death  entitled  to  certain  leasebold  dear  title  to 

S>Toperty   held    under  the   Earl   of  Shrewsbury.      The  12^  horrent, 
^    r      ^  .7  jjuj  claiming 

PlaintifTy  Sir   Thomas  Stanley^   in  Febrtiary  1822,  pur-  the  property 
'chased  the  leasehold,  of  the  executors  of  Joseph  Robinson.  ^L    ^j  ^ !  ** 

^The  Defendant  was  at  the  time,  and  had  been  for  some  the  represeat- 

•       1       •  •  c  r     1*   •   •        atioBsoftwo 

^ears  previously,  in  possession  ot  a  piece  of  adjoining  professional 

land,  which  he  claimed  under  his  father.     Sir  Thomas  persons  that 
Stanley  at  the  same  time  became  his  tenant  of  this  land  right  to  either 

at  a  rent  of  6/.  per  annum,  which  was  duly  paid  for  the  ''®"'  °^  ^*°*^ 

rM  .r  1.  ^  agree  to 

first  two  years.    Some  time  afterwards  a  question  was  accept  10/.  in 

made  by  Sir  Thomas  Stanley,  whether  the  land,  which  he  and^wd^dic 
thas  rented  from  the  Defendant,  was  not  part  of  the  Earl  Court  will  not 
<]{  Shrewsbury's  estate,  and  comprised  in  the  lease  which  b^|^rtke 

Sir  Thomas  Stanley  had  purchased  from  the  represent-  "pecific  per- 
^_-_-.  11.  formance  of 

atives  01  Joseph  Robinson;  and  a  dispute  arose  respect-  theagreement. 

inir  the  payment  of  further  rent  to  the  Defendant.     In      A  Defend- 

o  r  J  I  r  ^^^  cannot 

the  month  of  June  1824  the  Defendant  attended,  by  ap-  avail  himself 

pointment,  at  the  mansion-house  of  Sir  Thomas  Stanley^  defence!^i3i 
^here  he  met  the  solicitor  of  Sir  Thomas  Stanley  and  appears  only 
the  agent  of  the  Earl  of  Shrewsbury,  and  the  Defendant  j^^^^  "^^j  " 
then  demanded  12/.  for  the  two  years'  rent  which  had  was  not  stated 
accrued  due  since  the  last  payment,  and  offered  to  take  But  if  the 

SOL  for  his  interest  in  the  land ;  but,  beinnj  informed  by  Pjai^^iff*  "po« 

his  own  case^ 

Sir  Thomases  solicitor  and  Lord  Shrewsburi/s  agent  that  is  not  entided 
he  had  no  property  in  the  land,  and  no  claim  for  rent,  ^^  '^'^'^th 
he  was  induced  to  give  up  his  claim  for  rent,  and  all  his  Court  will  nd 
right  in  the  land  for  the  sum  of  10/.,  which  was  then  a«»"'*>»°^ 
paid  to  him ;  and  he  afterwards  dined  in  Sir  Thoma^s 
servants'  hall,  in  company  with  the  groom  and  coach- 
maiif  who  were  examined  in  the  cause  as  witnesses,  €6 

M  m  4  prove 


5S8 
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prove  his  admission  to  them  that  he  had   made   the 
agreement  stated. 

The  Defendant  afterwards  brought  an  ejectment  to 
recover  possession  of  the  land ;  and  this  bill  was  filed  by 
Sir  Thomas  Stanley  praying  the  specific  performance  of 
the  Defendant's  agreement,  and  that  he  might  execute 
an  assignment  of  his  interest  in  the  land.  , 

The  Defendant  in  his  answer  stated,  that  the  10/.  was 
paid  to  him  on  account  of  rent,  and  denied  the  agree- 
ment alleged  in  the  bill. 

Mr.  Temple  and  Mr.  Roljej  for  the  Plaintiff. 

Mr.  Spence^  for  the  Defendant 


Majf  IS.  The  Master  of  the  Rolls. 

The  agreement  alleged  in  the  bill  is  proved,  but  It  by 
no  means  follows  that  the  Plaintiff  is  entitled  to  the 
relief  prayed.  The  Defendant,  being  a  man  in  an  hum- 
ble class  of  life,  and  without  any  advice  or  protection 
on  his  part,  is  induced  to  enter  into  the  agreement  stated, 
by  the  representations  of  two  professional  perspns,  that 
he  had  no  claim  for  the  rent,  nor  any  right  to  the  land. 
In  this  representation  the  two  persons  were  mistaken. 
The  Plaintiff,  being  the  tenant  of  the  Defendant,  could 
not  have  escaped  from  the  payment  of  the  rent  then  due  to 
the  Defendant,  even  if  the  latter  had  no  right  to  the  land ; 
and  the  Defendant  being  entitled,  at  all  events,  to  receive 
12/.  for  rent,  this  Court  will  not  compel  him  to  perform 
an  agreement  into  which  he  is  surprised,  and  by  whicby 
in  consideration  of  1 0/.  only,  he  is  not  merely  to  give 
up  the  12/.  due  to  him  for  rent,  but  is  to  assign  all  in* 

terest 
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ierest  which  he  claims  in  the  land.     It  is  true  that  the 

•Defendant  has  not  so  shaped  his  defence,  and  has,  in 

his  answer,  denied  the  agreement     But  the  distinction 

is  this :  a  Defendant  is  not  permitted  to  avail  himself  of 

a  defence  which  appears  only  upon  his  evidence,  and 

was  not  stated  in   his   answer,    so  that   the   Plaintiff 

could  be  prepared  to  repel  it     But  if  it  appears,  upon 

the  Plaintiff's  own  case,  that  he  is  not  entitled  to  the 

relief  prayed,  the  Court  will  not  assist  him.     The  bill 

most  be  dismissed  with  costs. 


18S0. 


Stamlbt 

V, 

Robinson. 


HUMPHREYS  v.  WAGSTAFR 

^I^HE  bill  was  filed  by  the  impropriate  rectors  of  the 
^  parish  of  JVeslham  against  the  Defendant,  for  the 
^yment  of  the  tithes  of  certain  lands  within  that  parish, 
in  his  occupation,  known  by  the  name  of  the  Abbey  Farm^ 
and  consisting  of  sixty-nine  acres.  The  Plaintiffs 
claimed  under  a  grant  from  the  crown  made  in  1820. 

The  defence  set  up  by  the  answer  was,  ^^  that  the 
Abbey  of  Strafford  Langihome  was  founded  before  the 
time  of  memory,  and  was  one  of  the  greater  monasteries ; 
that  the  monks  thereof  were  of  the  Cistercian  Order;  that 
that  the  abbots  and  monks  of  the  monastery  were,  at 
the  time  of  the  surrender  and  dissolution  of  the  mo- 
nastery, rectors  of  the  rectory  of  fVeslham^  and  had 
been,  time  out  of  mind,  seised  in  fee  of  the  rectory  and 
also  of  the  land :  that  the  land  in  question  had  been, 
during  all  the  time  aforesaid,  and  was  at  the  time  of  the 
surrender  and  dissolution,  part  of  the  lands  and  pos- 
sessions of  the  monastery,  and  was  then  part  of  their 

demesne 


1%  19.  18, 

Where  tithes 
have  never 
been  paid 
since  the  dis- 
solution, the 
Court  will 
presume  all 
facts,  which, 
condttently 
with  the  evi- 
dence in  the 
cause,  would 
give  1^1 
origin  to  an 
exemption 
from  the  pay> 
ment  of  tithes. 
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188d«       demesne  lands;  and,  being  so  part  and  parcel  of  tbe 

'  -  -  '         monastery^  was,  by  bull  or  prescription,  or  some  other 

o.  lawful  ways  or  means,  wholly  exempt  from  tithe,  or  the 

Waastavf.    payment  thereof,  and  bad  been,  time  out  of  mind,  held 

and  enjoyed  by  the  abbot  and  monks  of  the  monastery, 

lor  themselves,   their  farmers  and  tenants,  freed  and 

discharged  from  tithes,  or  the  payment  thereof." 

It  appeared  that  the  abbey  of  Stratford  LangtAarfie^ 
which  was  one  of  the  greater  abbeys,  and  was  of  thm 
Cistercian  Order,  was  founded  in  the  reign  of  Henry  11., 
and  was  then  endowed,  among  other  property,  with  cer- 
tain lands  in  the  parish  of  Westham^  the  whole  lordship  of 
the  same  vill,  and  the  churches  of  fVestham  and  Z>a.  It 
was  dissolved  in  the  29  Henry  VIII. 

•  •  • 

Shordy  after  its  foundation  a  vicarage  was  endowed ; 
and,  disputes  having  arisen  between  the  monks  and  the 
vicar,  judges  delegate,  acting  under  the  authority  of  the 
Pope,  defined  the  nature  and  extent  of  the  endowment 
in  the  following  manner :  *^  The  vicar,  whoever  he  may 
be,  shall  receive  all  oblations  and  obventions  to  the 
aforesaid  church  appertaining,  other  than  the  tithes  of 
com  and  pulse  {bladi  et  leguminum),  which  the  aforesaid 
monks  shall  receive." 

In  1516,  a  deed  of  composition  real  was  made  between 
the  abbot  and  convent  of  the  one  part,  and  the  vicar  of 
the  parish  of  Westham  of  the  other  part,  whereby  the 
vicar  conceded  to  the  abbot  and  convent  from  thence^ 
forth,  *'  the  right  of  receiving  all  and  singular  the 
tithes,  as  well  predial  as  personal,  great,  small,  and 
mixed,  to  the  aforesaid  parish  church  belonging  and 
appertaining,  in  consideration  of  a  yearly  stipend  of 
S9/.  135.8rf." 

It 
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It  was  proved  by  the  Plaintiffs,  that,  in  the  20th  oT 
Hemy  VIIL,  the  abbot  and  convent  demised  to  one 
Siam  Sot  a  term  of  fifty  years  a  messuage  and  lands 
in  the  parish,  together  with  the  tithes  of  com,  grain, 
and  hay,  and  all  other  tithes  to  the  rectory  belongt- 
ing,  ^*  from  and  in  all  meadows,  marshes,  and  pastures 
in  JVesAennf  being  on  the  south  part  of  the  way  called 
Che  Portwayj  in  the  parish  of  We^ham^  in  as  ample 
manner  and  form  as  John  Shipnuifi  lately  had  and  re* 
ceived  the  same  to  farm,  except  all  lands,  meadows, 
marshes,  and  pastures  which  the  said  abbot  and  con* 
vent  DOW  occupy  for  their  household  husbandry  and 
cattle."  There  was  also  evidence  that  various  other 
lands  in  the  parish,  belonging  to  the  abbey,  had  paid 
U'thes. 


188a 


HuMPmorri 
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On  the  part  of  the  Defendant  it  was  proved,  that,  al- 
tlioagh  tithes  had  been  regularly  paid  for  all  other  lands 
tvi  the  parish,  no  tithes  had  been  paid  for  the  lands  in 
Question :  and  it  was  further  proved,  that  a  grant  of  lands, 
^Which  had  been  part  of  the  possessions  of  the  abbey,  was 
x^ade  in  the  30th  of  Henry  Yllh  to  one  Newton  m  tail, 
that  «^ifi€s  I.  afterwards  granted  the  reversion  of  the 
ame  lands.  There  was,  in  the  names  and  descriptions 
f  the  lands  so  granted,  some  similarity  to  the  names  and 
ipUons  by  which  the  Abbey  Farm  had  been  conveyed 
the  present  owners ;  but  there  was  no  proof  that  the 
dencical  lands,  constituting  that  farm,  had  been  part  of 
the  demesnes  of  the  abbey,  and  comprised  in  the  original 
endowment* 


Mr.  Tinney  and  Mr.  Lynch^  for  the  Plaintiffs. 

The  Plaintiffs  are  entitled  to  the  tithes  sought  by  the 
t)ill,  because  there  is  no  proof  that  the  lands  of  the  De- 
fendant belonged  to  the  abbey  before  time  of  legal  me- 
mory; and,  especially,  because,  even  if  the  lands  had 

belonged 


ast 
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l>elonged  to  the  abbey,  it  bas  been  proved  that  the  near 
was  entitled  to  the  tithes  until  the  deed  of  composiUoii 
in  1516,  which  was  within  time  of  memory:  Grendoms 
,v.  Bishop  of  Lincoln  {a\  Priddle  v.  Napper  {Jb\  Stade  t. 
Drake  {c\  Fox  v.  Bardwell  (d). 


It  is  beyond  contradiction,  that  all  the  other  lands  of 
the  monastery  were  subject  to  tithes :  why  should  the 
lands  in  question  be  presumed  to  have  a  particular  pri« 
vil^e  ?  In  none  of  the  documents  is  there  any  reference 
to  these  or  any  other  lands,  as  possessing  the  escemption 
which  is  now  claimed.  The  title  of  the  monastery  to 
the  tithes  of  the  parish  or  church  generally,  except  those 
of  pulse  and  corn,  is  shewn  to  have  arisen  from  the  real 
composition  of  1516;  and  up  to  that  time  it  mtt8tl)e 
assumed  that  the  lands  in  question  were  subject  to  pay 
tithes  to  the  vicar,  as  well  as  the  other  lands  in  the 
parish ;  for  the  endowment  makes  no  exception  in  iheir 
favour.  In  the  lease  to  Shaw,  the  tithes  of  the  lairds 
which  were  in  the  actual  occupation  of  the  monastery, 
including,  of  course,  their  demesne  lands,  are  expressly 
excepted :  such  an  exception  would  have  been  altoge- 
ther unnecessary,  if  these  lands  had  been  discharged. 

In  the  present  case,  the  mere  fact  that  the  lands  in, 
question  have  not  paid  tithes,  is  not  a  sufficient  ground 
upon  which  to  raise  a  presumption  that  they  are  dif* 
charged  by  prescription ;  for  the  fact  of  non-payment 
is  sufficiently  accounted  for  by  the  circumstance,  thatt 
being  the  property,  and  in  the  occupation,  of  Gister-, 
cian  monks,  they  would  be  discharged  ratione  ordiniSf 
so  long  as  they  continued  in  the  hands  and  mannr- 
ance  of  these  proprietors.     To  have  laid  a  foundation 


C«)  Piawden,493 
(6)  11  R€p.l4b. 


(c)  Hob,  500. 
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for  a  case  of  prescription,  the  Defendant  should  have 
shewn  that  his  lands  were  in  the  possession  of  the  mo* 
nastery  from  time  immemorial ;  whereas  all  that  he  has 
proved  is,  that  certain  closes  in  his  occupation  were 
parcel  of  the  demesnes  of  the  monastery  at  the  time  of 
the  dissolution.  It  is  quite  consistent  with  all  that  he 
has  pn>Ted»  that  they  might  have  been  acquired  by  the* 
mouastery  only  the  preceding  year. 


1839j 


HuMFBaaxH 
WaosxajM 


Mr.  Bickersteth  and  Mr.  Teed^  contra* 

If  n  certain,  that,  before  time  of  legal  memory,  the 
abb^  was  the  owner  of  certain  lands  in  this  parish; 
tbese^  Utlds  may  have  been  discharged  from  tithes,  and 
the  lanJiAs  in  question  may  have  been  the  lands  so  dis- 
charged. The  exemption  claimed  might  have  had  a  legal 
or^fai ;  and  the  rule  is,  that,  where  the  fact  occurs  of  the' 
noti-piiymeht  of  tithes  as  far  back  as  evidence  can  reach, 
and  ibat  non-}lmyment  can  be  referred  to  a  legal  origin,^ 
the  Court' will  hold  the  lands  to  be  discharged.  Monck 
tI  iHSiskisson.  {d)  In  the  present  case,  no  circumstance 
einsts  to  repel  the  presumption  arising  from  the  non- 
payment of  tithes.  Neither  the  endowment  of  the 
vicarage^  nor  the  leases  and  accounts  which  have  been 
referred  to,  shew  that  all  the  lands  in  the  parish  were 
subject  to  tithes,  but  merely  that  there  were  tithes  be* 
longing  to  the  church. 


The  Master  of  the  Rolls. 

The  defence  here  is  not  upon  the  ground  of  the  union 
of  the  rectory  and  lands  in  the  hands  of  the  abbey,  but 
upon  the  ground  of  a  discharge  by  prescription.  It 
n^Qst  be  taken  that  these  lands  have  never  paid  tithes 
since  the  dissolution ;  and  every  presumption  is  to  be 

made 


(a)  1  Sim,  aso. 
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1880.        made  in  favour  of  an  enjoyment  of  nearly  300  years. 

^^^"  ^       If>  consistently  with  the  evidence  in  the  cause,  it  is  po»^ 
9.  sible  that  the  discharge  from  tithes  could  have  bad  a 

WAotvArr.  j^j^j  origin,  the  Court  is  bound  to  confirm  it.  The 
Plaintiffs  principally  rely  upon  the  deed  of  real  compo* 
sition  in  1516,  as  conclusive  evidence  that  the  lands 
could  not,  before  that  deed,  have  been  discharged  firom 
tithes.  Now  that  deed  is  a  grant  from  the  vicar  of  all 
tithes  then  belonging  to  the  parish  church ;  but,  if  the 
lands  were  part  of  the  original  possessions  of  the  abbqr 
in  the  time  oi  Henry  II.,  and  were  then  discharged  of 
tithes  in  the  hands  of  the  abbey,  the  deed  of  1516  does 
not  affect  the  question,  because  these  tithes  did  not  thea 
belong  to  the  church.  I  am  of  opinion  that  it  is  to  be 
inferred  that  the  lands  were  part  of  the  possessions  of  the 
abbey  in  the  time  of  Henry  II.,  and  that  they  were  dis- 
charged of  tithes  before  memory,  because  such  &cts  are 
consistent  with  the  evidence  in  the  cause,  and  would 
give  legal  origin  to  the  continued  enjoyment  since  the 
dissolution  of  the  abbey.  The  bill  must,  therefore^  b^ 
dismissed,  and  with  costs. 
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COCKER  V.  QUAYLE.  May  i«. 

N  this  case»  by  a  marriage  settlement,  the  interest  of  By  a  marriace 
the  trust  fund  was  to  be  paid  to  the  wife  during  her  l^^rwTof  a  * 
Kfe  for  her  separate  use,  but  without  power  of  anticipa-  tjpust  fund  was 
tion ;  and  after  her  death,  to  the  husband  for  life,  if  he  ^fe  for  ufe^ 

survived  her;    with  remainder  to  the  children  of  the  f^' '^^'^ ■*- 

parate  use, 
marriage ;  and  a  power  was  given  to  the  trustees,  with  with  power  to 

the  written  consent  of  the  wife,  to  lend  the  trust  money  ^^  trustees, 

'  ^  '^  upon  her  con* 

to  the  husband  upon  the  security  of  his  bond.     The  tent  in  writ- 
trustee%  with  the  consent  of  the  wife,  advanced  the  trust  thl'mist^fowT 
numey  to  the  husband,  but  without  taking  any  bond  to  her  hut- 

&om  him.     The  husband  afterwards  became  bankrupt,    the  secimty  of 

his  bond :  if 

the  trustee^ 

The  bill  was  filed  by  the  husband  and  wife  and  the  ^^  consent 

children  of  the  marriage,  for  the  purpose  of  compelling  advance  the 

the  trustees  to  replace  the  trust  fund.     It  was  stated  ia  f*"?  to  the 
.  .  husband,  but 

the  answer  of  the  surviving  trustee,  that  the  wife's  written  without  her 

consent  was  given ;  but  there  was  no  evidence  in  sup-  JJ^r^d^*^ 
port  of  the  allegation ;  and  it  was  not  pretended  that  out  the  bus* 
any  bond  had  been  taken  from  the  husband.  ^  J  ^he 

trust  fund  be 

At  the  hearing  the  Defendants  prayed   an   inquiry  subsequent 

'^"'^liether  the  wife  had  not  given  her  consent  in  writing,     bankruptcy, 

°  ^      the  trustees 

are  not  en- 
Mr.  Pemberion  and  Mr.  T.Parker,  for  the  Plaintiffs.  JSgi^ 

to  the  extent 
Mr.  Bickersteth,  Mr.  Wray,  and  Mr.  John  Wilson^  for  SftSLtT^''** 
he  Defendants. 

A  trustee  it  was  argued  on  behalf  of  the  Defendants, 
^uld  not  be  made  answerable,  unless  actual  loss  had^ 
^'Cdi  sustained  in  consequence  of  his  breach  of  trust. 
Here  the  trustees  were  empowered  to  lend  the  fund  to 

the 
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the  husband  on  the  security  of  his  bond :  they  had  lent 
it  to  him  without  taking  his  bond.  In  the  one  case  they 
would  have  had  a  demand  on  him  by  specialty ;  in  the 
other  the  demand  was  merely  for  a  simple  contract  debt ; 
but,  under  the  commission  of  bankrupt,  the  former 
species  of  debt  would  have  had  no  priority  to  the 
latter ;  the  fund,  therefore,  had  sustained  no  loss  which 
it  would  not  have  suffered  equally,  if  the  trust  had  been 
executed  in  the  strictest  manner. 

If  the  trustees  should  be  held  answerable,  yet,  an  in- 
dividual, who  assented  to  the  breach  of  trust,  or  procured 
it  to  be  committed,  could  not  take  advantage  of  their 
liability;  and  if  that  individual  had  any  interest  in  the 
fund,  it  would  be  applied  jn-o  tanto  in  indemnifying  the 
trustees  from  the  responsibility  which  the  Coukt  might 
throw  upon  them.  That  doctrine  was  acted  upon  by 
Lord  Eldon  in  Brice  v.  Stokes  (a),  where,  though  a  trustee 
was  made  answerable  for  the  principal  of  the  fund,  a 
cestuique  trusty  tenant  for  life,  who  had  concurred  in  the 
breach  of  trust,  was  held  not  entitled  to  relief.  It  was 
recognized  in  Underwood  v.  Stevens4j))  In  CoUman  t. 
Warren  decided  in  1 825,  Lord  Giffbrd  applied  the  same 
rule  against  a  married  woman,  who  had  acquiesced  in 
the  breach  of  trust  which  was  the  subject  of  complaint. 
Here  both  the  wife  and  the  husband  procured  the 
breach  of  trust  to  be  committed,  and  acquiesced  in  it^ 
they,  therefore,  were  not  entided,  in  a  court  of  equity 
to  relief  against  individuals  by  whose  conduct  they  had 
profited,  and  of  whose  mistake  they  were  themselves  the 
cause.  If  the  Court,  on  behalf  of  the  children,  ordered 
the  trustees  to  replace  the  fund,  that  fund  should  be 
considered,  in  relation  to  the  other  Plaintifi^,  as  haTiiif 
no  existence ;  and  till  the  interests  of  the  children  cam 

ID/ 

(a)  It  VM.52S,  3S6.  (h)  1  M^'.  719. 


CASES  IN  CHANCERY.  M7 

iato  possession,  the  dividends  ought  to  be  applied  to  the        IdSO* 

indemnification  of  the  trustees.     It  was  true,  that  the 

wife  bad  not  the  power  of  anticipating  the  income  arising 

from  this  property ;  but  at  present  the  question  was  not 

as  to  anticipation.     She  had  by  her  own  act  annihilated 

the  fund  out  of  which  that  income  was  to  arise;  and 

she  had  no  right  to  call  upon  the  Defendants  to  replace 

the  fund  for  her  benefit 

.  For  the  Plaintifis  it  was  argued,  that  the  moment  the 
trustees  lent  the  money  to  the  husband,  in  a  manner 
not  warranted  by  the  marriage  settlement,  they  became 
answerable  for  the  amount ;  and  this  liability  could  not 
be  removed  from  them  by  any  subsequent  event*  It 
could  not  be  denied  that  they  were  liable  the  hour  before 
the  bankruptcy  of  the  husband :  how  could  his  bank* 
ruptcy  place  them  in  a  better  situation  ? 

In  JBrice  v.  Stokes^  the  person  whose  life  interest  was 
applied. in  exoneration  of  the  loss  thrown  upon  the  trus- 
tees, was  fully  competent  to  bind  himself,  and  to  raise^ 
by  hb  own  acts,  equities  against  his  own  claim ;  and, 
therefore,  the  decision  there  had  no  application  to  the 
case  of  a  married  woman.  This  lady  had  no  power  to 
«nticip$ite  the  enjoyment  of  the  fund ;  still  less  could  she^ 
«ven  as  against  herself  endanger  thesafety  of  the  capital. 
Xy  no  act  or  contract  of  hers  could  she  have  parted 
^th  the  right  to  the  interest  or  dividends  to  accrue  in 
^ny  future  year ;  how,  then,  could  she  enable  another 
person*  to  raise  against  her  an  indirect  equity,  which 
^as  to  deprive  her  of  these  dividends  in  all  time  to 
eome?  Even  if  she  had  not  been  excluded  from  the 
power  of  anticipation,  the  trustees  could  not  have 
claimed  to  indemnify  themselves  out  of  her  life  interest 
Underwood  v.  Stevens  {a),   Ryder  v.  Bickerton.  (fi)     In 

the 

(fl)  1  Mer.  712.  (4)  3  Swand.  80.  n. 
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the  latter  case  a  trustee,  who  bad  been  guilty  of  a  breach 
of  trusti  in  which  it  was  alleged  that  the  husband  and 
wife  concurred,  insisted,  that  he  was  not  liable  to  make 
satisfaction  to  her  during  her  life.  But  Lord  Hardxvicke 
held,  that  he  had  no  defence  against  her  claim.  *^  The 
power  of  the  wife,"  said  his  Lordship,  ^^  must  arise  out 
of  the  articles,  for,  after  the  marriage,  she  had  no  power 
to  prejudice  herself.  The  power  is,  that  she  and  her 
husband  must  give  their  consent  to  the  placing  out  the 
money  on  security ;  therefore,  she  could  not  consent  to 
the  placing  out  the  money  on  no  security  at  all." 


TAe  Master  of  the  Rolls. 

The  trustees  cannot  be  excused  from  a  breach  of 
trust  in  lending  the  money  without  the  security  of  the 
husband's  bond,  by  reason  of  the  subsequent  event  of 
the  husband's  bankruptcy.  The  inquiry  asked  for,  as 
to  the  written  consent  of  the  wife,  is  immaterial,  as  it  is 
not  pretended  that  a  bond  was  taken  from  the  husband. 
Although  the  interest  was  to  be  paid  to  the  wife  for  life 
for  her  separate  use,  yet  she  had  not  an  absolute  power 
of  disposition  of  that  interest,  but  a  power  qualified  by 
the  terms  of  the  settlement.  She  could  pot  grant  the 
interest  by  anticipation,  nor  could  she  authorise  the  loan 
to  her  husband  without  her  consent  in  writing,  and 
upon  a  security  by  bond.  No  act  of  hers,  unless  ac- 
cording to  the  terms  of  the  settlement,  could,  therefore, 
bind  hen  Those  terms  are  to  be  considered  as  pre- 
scribed in  order  to  protect  her  against  the  influence  of 
her  husband.  The  trust  fund  must,  therefore,  be  re- 
placed. If  the  husband  should  survive  the  wife,  the 
trustees  will  be  entitled  to  the  benefit  of  his  life  in- 
terest 


The 
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Tlie  assignees  of  the  husband  were  not  made  parties  18S0. 

to  the  suit,  but  appeared  by  counsel  at  the  hearing,  ^  ,  -  '  ^ 

and  consented  to  be  bound  by  the  judgment  of  the  v. 

Court  (fl)  Q^^^"- 

{d)SeoCapely.  Butler,  2  Sim.      supra,    p.  69.     White  v.  HaU, 
4  Stu,  457.     JBozon  v.  BoUand,      supra,  p.  332. 


CHAMPION  V.  RIGBY.  ^^^"- 

May  20. 

^T^HE  bill  was  filed  to  set  aside  a  sale  of  property,  A  solicitor^ 

made,  it  was  alleged,  at  a  great  under-value  to  the  from  his  client, 
^Defendant,  who  at  the  time  was  the  confidential  solicitor  ^  bound  to 
^f  the  Plaintiff,  and  when  the  Plaintiff,  to  the  knowledge  paid  that  price 

^the  Defendant,  was  in  embarrassed  circumstances.        for  thepro- 

'  perty,  which, 

in  the  exercise 
TTie  transaction  complained  of  took  place  eighteen  gionalSuty^e 

^ears  before  the  bill  was  filed,  and  the  delay  on  the  would  have 

advised  hit 
yart  of  the  Plaintiff^  was  not  satisfactorily  accounted  for.  client  to 

accept  from  a 
thira  person. 
Mr.  Bickersteth  and  Mr.  YoungCj  for  the  Plaintiff.  After  a 

delay  of  eigh* 
teen  years,  a 
Mr.  Tintietfy  Mr.  Pembertofi^  and  Mr.  Spence,  for  the  bill  filed  by  a 

defendant.  hKli^S??o 

avoid  a  pur* 

__>-  chftSG  was 

The  Master  of  the  Rolls  dismissed  the  bill  on  the  dismissed, 
fl^und  of  the  delay,  but  stated  that  a  solicitor,  who  pur- 
chased from  his  client,  was  bound  to  prove  that  he  had 
y^M  th«l  price  for  the  property  which,  in  the  exercise  of 
lis  professional  duty,  he  would  have  advised  his  client  to 
accept  from  a  third  person ;  and  not  being  satisfied  that 

this  had  been  the  case  with  the  Defendant,  he  dismissed 

the  bill  without  costs. 
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^°"t:  ESDAILE  V.  GALL. 

May  23. 

A  testator  de-  HpHE  bill  was  filed  by  a  vendor  to  enforce  the  specific 
folfowinff  ^  performance  of  a  contract  to  purchase  a  hoose  in 

words:—        5/.  JohrCs  Lane.    The  defence  was,  that  a  good  title  was 

"Astothe  ^   , 

rest  of  my         not  shown. 

estate,  the  two 

houses,  one  in  .  .        « 

St.  John* s  The  title  of  the  vendor  arose  under  the  will  of  John 

i^eiinFo^^  3%^,  dated  1735,  which  contained  a  devise  in  the 
well  Court,  m  following  words :  —  ^^  As  to  the  rest  of  my  estate^  the 
Lane  I  giTe  ^^'^  houses  in  St.  John's  Lane,  and  the  other  in  Fogg- 
to  my  wife  for  weU  Courts  in  Charterhouse  Lane,  I  give  to  my  loving 
after  her  de-  w*'®  Mart/  Mayer j  for  life,  and  after  her  decease,  that  in 
cea"^  that  in  St.  John's  Lane  to  my  daughter  Mary  Mayer,  the  other 
Lane  to  my  between  my  two  sons  John  and  Joseph  Mayer,  to  be 
oth  ^r^tetw'^  n  ^fl^^'^V  divided ;  as  to  the  rest  of  my  estate,  of  what 
my  two  sons,    nature  soever,  one  third  to  my  wife,  and  the  rest  to  be 

divided*:"  ^    divided  equally  among  the  three  children." 
Held,  that  the 

took  only  an        '^^^  ^^^^  ^^  ^^^  vendor  was  derived  from  Maty  Mayer ^ 

estate  for  life,  the  daughter :  and  the  question  in  the  cause  was,  whether 
in  the  house       ,     .      °  t  .  i     i  ,         i      i       ^    i      .       -n  •      ^ 

in  St.JohnU     the  interest,  which  she  took  under  her  father  s  wilt  in  the 

^^'  house  in  St.  John*s  Lane,  was  a  fee-simple  absolute,  or 

only  an  estate  for  life  ? 

The  Master  was  of  opinion  that  she  took  only  an 
estate  for  life,  and  reported  against  the  tide;  and  the 
question  now  came  before  the  Court  on  an  exception  to 
the  report. 

Mr.  Treslove  and  Mr.  J.  Martin,  for  the  exception, 
contended  that  the  word  estate  was  so  applied  to  the 
subject  of  the  devise  as  to  give  the  devisee  a  fee^  thoogh 

no 
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DO  words  of  limitation  were  used ;  the  more  so,  because  the 
testator,  when  he  did  not  mean  to  give  the  fee,  as  in  the 
devise  to  the  wife,  limiteil  her  interest  expressly  by  the 
words  "for  life;"  and  they  cited  Denn  v.  Hood{a)^ 
IbbetsoH  V.  Beckanth  {b\  and  Wilkinson  v.  Chapman,  (c) 
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Mr.  Biciersteth  and  Mr.  Stuart^  for  the  Defendant. 

The  Master  of  the  Rolls  held,  that  Mary  Mayer 
did  not  take  the  fee-simple  under  her  father's  will,  and 
over-ruled  the  exception. 

(fl)  7  l^ttuid.  55.        {h)  Cat,  Temp.  Talb.  J  57.        (c)  5  Run.  145. 


CRITCHETT  v.  TAYNTON. 


Rolls. 
May  S2.  24. 


THE  testator,  John  Hughes^  after  giving  some  legacies  A  devise  of 
re&l  est&te  to 
and  devising  a  real  estate  to  his  son-in-law  John  ^ii  the 

Billifigsley  in  fee,  disposed  of  the  residue  of  his  property  yj'unger 

iii'^^ie  following  words  :  —  *'  All  the  rest,  residue,  and  the  testator's 

remainder  of  my  estates,  both  real   and  personal,  of  f *n^,^A^iJ,** 

what  nature  or  kind  soever,   I  give  and  devise  unto  common,  with 

Hugh  Valence  Jones,  of  St.  Alban's  Street,  in  the  county  \^ll^^Yily^ 

of  Middlesex,  and  unto  Peter  Waldo,  of  Mitcham,  in  the  should  all  die 

county  of  Surrey,  Esquires,  and  the  survivor  of  them,  one,  or  be 

their  heirs,  executors,  administrators,  and  assicms,  in  '"arried  with- 

^  '  .         '         .  .       °     '  out  consent, 

trust  to  pay  and  apply  the  rents,  interest,  dividends,  and  would  give  a 

proceeds  thereof,  unto  my  daughter  Sar€ih  Billingsley  l^l^^^  '"bVct 

(or   to  be  devested 
in  that  event, 
unless  a  different  interest  appeared  horn  the  subsequent  part  of  the  will. 

The  first  husband  of  the  daughter  was  living  at  the  time  of  making  the  will,  and 
at  the  death  of  the  testator,  and  although  it  was  plain  that  the  testator  had  not 
hi  bis  contemplation  a  second  marriage  of  his  daughter,  yet,  the  gift  over  being  in 
case  the  daughter  should  leave  no  issue  behind  her,  the  children  of  the  second 
laarriage  took  equally  with  the  children  of  the  first  marriage. 
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CaiTCHETI 

V, 

Tatnton. 


for  and  during  the  term  of  her  natural  life,  for  her  sol^ 
and  separate  use  and  benefit,  and  so  as  the  same  shall 
not  be  subject  or  liable  to  the  debts,  contracts,  or 
engagements  of  her  said  husband ;  and  receipts  signed  bj 
my  said  daughter  only  shall  at  all  times  be  a  sufficient 
discharge  for  the  same ;  and  my  will  and  meaning  is, 
that  the  receipts  of  no  other  person  or  persons  what- 
soever, during  the  life  of  my  said  daughter,  but  those 
signed  by  her  proper  hand  only,  shall  be  a  discharge  for 
the  said  rents  and  proceeds  of  my  real  and  personal 
estate.  And  from  and  after  the  decease  of  my  said 
daughter,  I  give  and  bequeath  all  my  personal  estate,  of 
what  nature  or  kind  soever,  unto  my  next  of  kin,  who 
as  such  would  be  entitled  thereunto  under  the  statute  of 
distribution.  And  I  also  give  and  devise,  from  and  after 
the  decease  of  my  said  daughter,  all  the  rest,  residue, 
and  remainder  of  my  real  estates,  of  what  nature  or 
kind  soever,  unto  her  second,  third,  fourth,  and  every 
younger  child  or  children,  share  and  share  alike,  as 
tenants  in  common;  but  in  case  my  said  daughter 
should  die  leaving  no  issue  behind  her,  or  if  my  said 
daughter's  second,  third,  fourth,  and  every  other  child 
does  not  attain  his,  her,  or  their  respective  age  or  ages 
of  twenty-one  years,  and  not  married  before  such  age 
with  the  consent  of  my  son  and  daughter,  and  the  sur- 
vivor of  them,  I  give  and  devise  my  estate  in  the  parish 
of  Lerkhampton,  in  the  said  county  of  Glouctster^  now  in 
the  possession  of  fViUiam  Rose^  and  fifty  acres  of  land, 
be  the  same  more  or  less,  adjoining  part  of  the  said 
estate,  which  I  bought  of  Thomas  WhitCy  unto  my  sister 
Elizabeth  Gregory^  and  her  heirs  for  ever;  and  I  also 
give  and  devise  all  the  rest,  residue,  and  remainder  of 
my  real  estates,  of  what  nature  or  kind  soever,  in  the 
parish  of  Cheltenham  aforesaid,  unto  my  sister  Mari/ 
Marsham  and  her  heirs  for  ever.  And  that  no  mis- 
construction may  be  put  upon  the  word  consetU^  my 
will  and  meaning  is,  that  my  said  son  and  daughter^  or 

the 
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the  survivor  of  them,  shall  be  subscribing  witnesses  or 
vritness  at  the  wedding  of  such  child  or  children  that 
shall  so  marry  before  his,  her,  or  their  respective  age 
or  ages  of  twenty-one  years,  otherwise  such  child  or 
diildren  shall  not  have  or  receive  any  benefit  from  this 
my  will.** 


8^3 
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V, 

Tatnton% 


The  testator's  daughter  Sarah^  at  the  making  of  the 
will,  and  at  the  death  of  the  testator,  was  the  wife  of 
JcAn  BiUingdey^  by  whom  she  had  five  children ;  and 
after  his  death  she  intermarried  with  the  Defendant 
Bichard  Critchettj  by  whom  she  had  ten  children.  Two 
of  the  children  by  the  first  husband^  and  five  of  the 
children  by  the  second  husband,  died  in  the  lifetime  of 
their  mother  under  the  age  of  twenty-one  years,  and 
unmarried;  and  no  child  married  under  the  age  of 
twenty-one  years. 

Two  questions  were  made  in  the  cause :  first,  whether 
the  children  of  the  second  marriage  were  entitled  equally 
under  the  will  with  the  children  of  the  first  marriage ; 
secondly,  whether  the  children,  who  died  under  twenty^ 
ooe^  and  unmarried,  took  vested  interests* 

Mr.  Jemmett,  for  the  Plaintiifs. 

Mr.  BicJcersteth^  Mr.  Hayter^  Mr.  Purvis^  and  Mn 
lapich^  for  different  Defendants. 

On  the  first  point  it  was  argued,  on  behalf  of  the 
diildren  of  the  second  marriage,  that  the  words  ^*  her 
aecondy  third,  fourth,  and  every  younger  child  or 
children,"  included  all  her  children,  whether  by  her 
first  or  by  any  subsequent  husband ;  and  Barringtan  Vk 
TrUiram  {a)  was  cited. 

(a)  6  Vet,  345. 
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On  the  other  hand,  it  was  said  that  the  question  wa0 
simply  as  to  the  intention  of  the  testator;  and  it  was 
mamfest  from  the  language  of  the  will  that  he  had  not 
any  children  in  contemplation,  except  children  of  his 
daughter  by  her  then  husband  Mr.  BiUingdey.  The 
children  included  within  the  devise  must  be  the  same 
with  those,  upon  the  death  of  whom  under  twenty-one^ 
and  unmarried,  the  limitations  over  were  to  take  eflect* 
Now  they  were  children,  who,  if  they  married  under 
twenty-one,  were  to  marry  with  the  consent  of  ^  my 
son  and  daughter,  or  the  survivor  of  them ; "  and  the 
testator  further  requires  ^^  my  said  son  and  daughter,  or 
the  survivor  of  them,  to  be  subscribing  witnesses  or  wit« 
ness  to  the  wedding."  In  these  phrases  the  word  son 
necessarily  refers  to  Mr.  BiUingdey:  and  the  devise  musty 
therefore,  be  confined  to  the  children  of  the  daughter  by 
Mr.  Billmgsley, 


On  the  second  point  it  was  argued,  on  the  one  side, 
that  the  devise  of  the  residue  of  the  testator's  real  estates, 
after  his  daughter's  death,  to  her  second  and  other 
younger  children,  gave  them  vested  interests ;  that  there 
was  no  gift  over,  except  in  the  event  of  all  tliese  children 
dying  under  the  age  of  twenty-one  and  unmarried ; 
that  that  event  had  not  happened,  for  some  of  them  had 
attained  twenty-one;  and,  therefore,  that  the  interest 
which  vested  in  them  was  never  devested.  Skey  y. 
Barnes,  {a)  The  clauses,  which  related  to  the  marriage 
of  the  younger  children  under  twenty-one,  and  to  their 
death  under  twenty-one  without  having  been  married 
with  the  required  consent,  were,  at  the  utmost,  equivalent 
only  to  directions,  that  the  shares  should  not  be  trans* 
ferred  to  the  children  respectively,  until  they  attained 
twenty-one  or  married  with  the  consent  of  both  parents 

or 

(fl)  5  Jlf#r.  555. 


CASES  IN  CHANCERY. 

or  the  survivor  duly  given ;  and  it  is  settled  that,  where 
there  is  an  antecedent  gift,  a  direction  not  to  pay  or 
transfer  the  property  to  the  legatee  or  devisee  till  he  at- 
tains a  particular  age,  or  till  a  particular  event  happens, 
will  not  postpone  the  vesting.     Leake  v.  Robinson,  {a) 

On  the  contrary,  it  was  contended,  on  behalf  of  the 
surviving  children,  that  it  was  apparent  on  the  whole 
context  of  the  will,  that  a  child  was  not  to  participate  in 
the  devise^  till  marriage  under  twenty-one  without  due 
consent  was  impossible,  in  other  words,  till  the  child 
had  either  married  with  consent  or  attained  twenty-one ; 
and  this  intention  could  not  be  effected,  unless  the  vest- 
ing of  the  shares  was  postponed. 


545 


1880. 


CfilTCHBTT 
V. 

Tatmton. 


The  Master  of  the  Rolls. 

As  to  the  first  point,  the  testator  certainly  had  not 
in  his  contemplation  a  second  marriage  of  his  daughter ; 
but  still  his  plain  purpose  being  to  provide  for  all  the 
children  of  his  daughter,  and  the  limitation  over  being 
^*  in  case  his  daughter  should  die  leaving  no  issue  be- 
hind her,''  I  am  of  opinion  that  the  gift  in  the  will  must 
be  construed  to  extend  to  children  of  the  second  mar- 
riage. 

With  respect  to  the  second  point,  the  children  would 
plainly  take  an  immediate  vested  interest  by  the  ex- 
pression of  the  gift  to  them  as  tenants  in  common,  if  a 
difierent  intention  did  not  appear  from  tlie  subsequent 
parts  of  the  will.  The  testator  proceeds  to  make  a  gift 
o^er,  in  case  all  the  children  should  die  under  twenty- 
wie,  and  not  married  under  that  age  with  the  consent  of 

his 

(rt)  2  Mer.  565. 
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1890. 

CxitCHETt 
V. 

Tatntoiv. 


his  son  and  daughter;  and  he  afterwards  adds,  '<  My 
will  and  meaning  is»  that  my  said  son  and  daughter,  or 
the  survivor  of  them,  shall  be  subscribing  witnesses  or 
witness  at  the  wedding  of  such  child  or  children  that 
shall  so  marry  before  his,  her,  or  their  respective  age  or 
ages  of  twenty-one  years,  otherwise  such  child  or  children 
shall  not  receive  any  benefit  from  the  will/'     It  neces- 
sarily follows,  that  such  child  would  not  take  a  previous 
Vested  interest,  because,  from  such  interest,  the  child 
would  be  entitled  to  maintenance,  and  would  take  a 
benefit  under  the  will.     And  if  a  consent  is  necessary  to 
give  a  vested  interest  to  a  child  marrying  under  twenty- 
one,  it  is  clear  that  the  testator  did  not  intend  that  the 
children  should  take  a  vested  interest  by  the  first  gift  to 
them  as  tenants  in  common ;  and  the  attaining  twenty- 
one  must  be  as  necessary  to  give  them  a  vested  interest, 
as  the  marriage  with  consent  under  that  age.     I  am  of 
opinion,  therefoi*e,  that  the  younger  children,  who  at- 
tained twenty-one,  take  the  real  estates  equally  between 
them  as  tenants  in  common^  ^ 
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1830. 


Rolls. 

EARLE  V.  PICKIN.  ^^^  24. 

L.C. 

T1851. 
HE  bill  was  filed  by  children  who  claimed  to  be       July  95. 
entitled  to  a  sum  of  2000/.  charged  upon  a  real      ^^^^  «• 

estate  by  the  marriage  settlement  of  their  father.  question  in 

tne  cause 
turned  upon 
The  Defendant  was  the  purchaser  of  the  estate  from  the  fact  of 

the  father;  and  the  only  question  in  the  cause  was,  °^?i^®^  f 

whether,  at  the  time  of  the  purchase  and  payment  of  the  and  the  names 

price,  which  took  place  on  the  29th  of  September  1818,  nLw^^Indthe 

the  Defendant  had  notice  of  the  settlement.  particular 

facts  of  notice 
were  not 

The  bill  alleged  that  the  Defendant  had  notice  of  the  f^ted  in  the 
cnai^  before  he  completed  his  purchase.     Two  wit-  the  Defendant 

Desses  of  the  names  of  Bishton  and  Wright  swore  that  he  had  no  oppor- 

°  tunity  to  meet 

had  admitted,  that  he  had  had  notice  ;  and  one  of  them  their  testi- 

deposed  to  a  conversation  with  him,  which  amounted  to  ^JquJl^^g  jq 

notice,  and  from  which  it  appeared,  that  before  making  the  fact  of 

the  purchase,  the  Defendant  had  consulted  a  Mr.  Smithj  directed 

a  solicitor,  on  the  subject  of  a  supposed  charge  on  the  before  the 

luaBcer* 

estate.  On  aj^^eal 

the  decree 
was  varied  by 
Mr.  Peniberton  and  Mr.  Wakefield^  for  the  PlaintifTs,  directing  an 

trgued,  that  on   this  evidence   they  were  entitled  to  {J|,"^h^^e 

a  decree.  circumstances 

relied  upon  to 
prove  the 

Mr.  Sickersteth  and  Mr.  Rolfey  contra.  notice  took 

place  prior  to 

The  Defendant  ought  not  to  be  concluded  by  evi-  JfJ^'^jc^' 

dence,  which  it  was  impossible  for  him  to  meet.     He  notice  would 

•    »       ^ «  ■ 

tould  not  prove  a  general  negative,  that  he  never  had      ^Hiether    ' 

notice:  the  Court  will, 
under  special 
ciTGuiustances,  direct  witnesses  examined  in  the  cause,  to  be  examined  to  the  samt 
points  before  the  Master,  qucprc. 
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1830.  notice;  and  he  had  no  information  concerning  the  parti- 
cular facts  of  notice  on  which  the  Plaintiffs  meant  to  rely. 
The  bill  ought  to  have  stated  those  particular  facts,  and 
the  Defendant  would  then  have  been  prepared  to  dis- 
prove them.  If,  for  instance,  the  conversation,  to  which 
one  of  the  witnesses  deposes,  had  been  stated  in  the  billy 
the  Defendant  could  have  shewn,  as  the  fact  really  was^ 
that  the  conversation  took  place,  not  before,  but  after 
the  completion  of  the  purchase.  As  to  the  Defendant's 
admissions  of  having  notice,  which  the  witnesses  had 
proved,  the  rule  of  pleading  was,  that  a  party  could  not 
rely  on  an  admission  made  by  his  adversary,  not  ap- 
pearing in  the  pleadings,  unless  it  were  put  in  issue,  so 
that  he,  whom  it  was  sought  to  bind  by  it,  might  either 
disprove  it  or  explain  it.  In  the  present  case^  as  the 
bill  made  no  mention  of  any  particular  facts  of  notice, 
or  of  the  alleged  admissions  of  notice,  an  inquiry  ought 
to  be  directed,  so  as  to  give  the  Defendant  an  oppor- 
tunity of  meeting  a  case  which  had  been  opened  against 
him  by  surprise. 

Mr.  Pemberlonj  in  reply,  denied  that  any  such  rules 
of  pleading  existed,  as  those  on  which  the  argument  for 
the  Defendant  was  founded;  and  contended,  that  to 
direct  an  inquiry  in  the  present  stage  of  the  proceeding, 
would  be  to  throw,  undeservedly,  discredit  on  the  wit* 
nesses  who  had  been  examined,  and  to  hold  out  to  a 
Defendant  great  opportunities  and  temptation  to  tamper 
with  evidence. 

The  Master  of  the  Rolls,  after  some  hesitation, 
made  the  following  order :  —  *<  It  appearing  that  neither 
the  names  of  the  witnesses  who  have  deposed  to  the 
notice,  nor  the  particular  facts  of  notice  were  stated  in 
the  bill,  refer  it  to  the  Master  to  inquire,  whether,  at  or 
before  the  time  the  purchase  was  completed,  the  De- 

fisndant 
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fendant  bad  notic^  of  the  settlement  by  which  the  charge  18S0. 

oFSOOOl.  was  created,  with  liberty  to  the  Master  to  state  ^  L,  ' '  ^ ' 

any  circamstances  specially  at  the  request  of  either  party/'  v. 


The  Master  of  the  Rolls  stated,  that  he  made  the 
order  in  this  special  form,  lest  he  should  appear  to 
throw  discredit  upon  the  witnesses  by  directing  the 
inquiry. 


PiCftIK* 


1S31. 


The  Plainti^Ts  appealed  from  his  Honor's  decree.  ^^3f  *^- 

The  Solicitor-General  (Sir  W.  Home)  and  Mr.  0ake' 
Jlelif  for  the  appellants,  contended  that  the  evidence,  if 
bdieved,  (and  no  attempt  had  been  made  to  discredit 
it,)  fully  established  the  case  made  by  the  bill.  The 
&ct  of  notice,  upon  which  the  whole  question  turned, 
was  distinctly  put  in  issue,  and  was  satisfactorily  proved 
by  the  evidence  of  several  witnesses,  swearing  to  conver- 
sations which  took  place  with  the  Defendant  anterior 
to  the  date  of  his  purchase,  and  from  which  his  know- 
ledge of  the  charge  on  the  estate,  and  of  the  consequent 
defect  in  the  title,  was  clearly  to  be  collected. 

The  judgment  of  the  Court  below  proceeded,  in  part^ 
upon  the  ground,  that  the  bill  did  not  state  the  names 
of  the  individuals  by  whose  testimony  the  fact  of  notice 
was  to  be  proved ;  but  the  doctrine  of  his  Honor  in  that 
respect  was  supported  by  no  authority,  and,  if  adopted, 
might  lead  to  great  mischief,  by  holding  out  to  defend- 
ants the  temptation  and  opportunity  to  tamper  with 
their  adversaries'  witnesses.  For  that  very  reason,  in- 
deed, the  Court  had  laid  down  a  rule  which  would 
Tender  the  inquiry  directed  by  this  decree  entirely  nu- 
gatory:  for  it  was  settled  in  practice,  that  the  same 

wit- 
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witnesses,  who  had  been  examined  in  the  cause,  could 
not  be  again  examined  to  the  same  points  before  the 
Master;  and  how,  then,  could  the  Plainti£&  eatablisli 
their  case  ? 


Sir  E.  Sugden  and  Mr.  Rolfej  for  the  Defendant. 


The  Lord  Chancellor. 

The  evidence  contained  in  the  depositions  would  cer- 
tainly, if  believed  in  its  fullest  extent,  dispose  of  the 
whole  case,  not  only  as  to  the  substance  of  the  transac- 
tions, but  as  to  the  time  when  they  are  alleged  to  have 
taken  place.  The  only  question  is,  whether  there  is 
not  some  error  with  respect  to  the  date ;  and  I  have  a 
vehement  suspicion  that  there  is  such  an  error ;  not  so 
much  in  consequence  of  false  swearing,  however,  which 
is  hardly  to  be  apprehended,  as  of  mistake,  which,  upon 
comparing  the  facts  stated  in  the  answer  with  the  depo- 
sitions, appears  very  possible;  and  that  possibility  fully 
justified  his  Honor  in  sending  the  matter  to  be  further 
inquired  into. 

It  was  asked  why  the  Defendant  did  not  produce 
Smith  as  a  witness,  inasmuch  as  his  evidence  would  have 
been  material  to  rebut  the  alleged  notice,  and  the  con- 
versation might  be  the  same  to  which  Bishlon  and  Wright^ 
in  their  depositions,  refer.  But  the  answer  is  obvious. 
It  might  be  perfectly  true  that  this  conversation  took 
place  in  1820;  but  that  did  not  prove  that  notice  was 
not  given  in  1818;  and  no  man  in  his  senses  would 
attempt  to  rebut  evidence  of  the  nature  of  which  he  had 
no  knowledge;  no  man  would  ever  dream  of  calling 
Smith  as  a  witness,  to  prove  that  which  might  be  per- 
fectly true,  but  which  could  not  be  rationally  supposed 
to  be  in  the  least  degree  material.     The  moment  the 

Defendant 
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IMendant  is  apprised,  howeveri  that  evidence  has  been        IBSl. 

given  of  a  conyersation  alleged  to  have  taken  place  in 

1818>  and  that  SmUA  was  referred  to  in  that  conversa^ 

tion,  the  case  is  altered ;  and  it  becomes  most  important 

to  settle  the  date  of  the  conversation,  as  the  whole  then 

turns  upon  whether  it  took  place  before  or  after  the 

year  1818.     If  Smith  comes  forward  to  say  he  was  con<» 

suited  in  1820,  but  never  before  that  time,  there  is  at 

once  an  end  of  the  Plaintiffs'  case.     If  he  says  the  con* 

trary,  there  is  an  end  of  the  Defendant's.    Shall  I,  then, 

by  reversing  the  decree  which  directs  these  inquiries  to 

be  made,  shut  out  the  light  which  will  be  decisive  of  the 

merits  on  both  sides  ? 

His  Honor  sent  it  to  the  Master  in  preference  to 
directing  an  issue;  and  I  incline  to  think  he  was  right  in 
so  doing,  because  a  court  of  law  would  of  necessity  be 
confined  to  legal  notice,  to  which  only  a  jury  could 
lock.  If  any  issue  were  to  be  directed*  it  should  be  to 
ascertain  what  was  the  date  of  the  conversations. 

I  shall  therefore  send  it  to  the  Master,  with  a  direc- 
tion that  he  shall  be  at  liberty  to  examine  the  witnesses 
already  examined,  and  to  the  same  points;  a  course 
which  will  not  affect  the  question  of  costs,  since,  looking 
to  the  circumstances  of  the  case,  even  if  I  affirmed  the 
decree  totidem  verbis^  I  should  affirm  it  without  costs. 


The  cause  was  afterwards  brought  on  again  upon  a  Anguai  6. 
motion  to  vary  the  minutes,  by  striking  out  the  direc- 
tiou  in  the  decree,  that  the  witnesses  examined  in  the 
cause  might  be  examined  to  the  same  points  before  the 
Master,  and  substituting  a  direction  for  the  trial  of  an 
issue  to  ascertain  the  date  of  the  conversations. 

Mr. 
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1831.  Mr.  Wakefield^  for  the  motion,  insisted  that  the  di- 

rection in  the  decree,  with  respect  to  the  examination 
of  the  witnesses,  was  a  violation  of  the  settled  principles 
and  practice  of  the  Court,  and  would  be  pregnant  with 
consequences  most  dangerous  to  justice*  In  support 
of  these  positions  he  referred  to  the  following  cases: 
Browning  v.  Barton  (a),  Scran/er  v.  Baayer  (ft),  Vaughan 
V.  U(yd[c\  Smith  v.  AUhus{d)^  Birch  v.  Walker  {e\ 
mUan  V.  mUan  (g),  Smith  v.  Graham.  (A) 

Mr.  Bclfe  opposed  the  application. 

The  Lord  Chancellor  ultimately  ordered  that  the 
decree  should  be  varied,  by  directing  the  parties  to 
proceed  to  a  trial  at  law  upon  the  following  issue  — 
whether  the  conversations  in  the  depositions  mentionedi 
between  the  Defendant  and  the  witness  Bishton^  and 
between  the  Defendant  and  the  witness  Wright^  took 
place  before  the  29th  day  of  September  1818,  with  liberty 
to  indorse  special  matter. 

Reg.  Lib.  A.  3095. 

(a)  SDk^.SOS.  {g)  C(K^.S91.     10  rm.S90. 

{b)  S  Dick.  639.    1  Sro.  C,  C.         (A)  9  Swnn.  864.  where  these 

588.  and  some  other  cases  upon  the 

(c)  1  Cox,  5 18.  subject  are  collected.    See  also 

(d)  1 1  r«f.  564.  Swmford  ▼.  Hofne^  5  Ahid.  979. 

(e)  2Sck.^L.5l^ 
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TILSON  V.  JONES. 

TILSON  V.  THORNTON-  Rolls. 

May  f  6. 

npHE  testatrix,  Catherine  Tilsoriy  in  her  will  gave  as  Whether  the 
■*•    follows:  —  "  I  direct  the  interest  of  131/.  5s.  four  fj^jl^'lfin^ 

per  cent  Bank  annuities,  and  40/.  three  and  a  half  per  case  of  death,'* 

^   Tk     1  .  .  .      1*        •  •     .1      refers  to  a 

cent  Bank  annuities,  now  standing  m  my  name  m  the  jeath  in  the 

books  of  the  irovemor  and  company  of  the  Bank  of  lifetime  of  the 

,  *      •/  testatrix,  or  to 

England^  and  the  interest  of  my  one  hundred  pounds'  a  death  at  any 

ihare  in  the  Coveniru  Canal,  to  be  equally  divided  be-  ^"^  ^^^^^ 

J  ^  ^       J  upon  the  con- 

twe^i  my  son  John  Samuel  Tilson  and  my  daughter  text. 

Catherine  Tilson^  exclusive  of  any  husband  with  whom 

she  may  happen  to  intermarry,  and  without  being  sub- 

jeet  to  his  debts ;  and  in  case  of  the  death  of  either 

of  them  my  said  son  and  daughter,  then  I  give  the 

whole  of  my  interest  to  the  survivor  of  them :  and  if 

my  son  «^^n  Samuel  Tilson  shall  not  be  in  England  at 

the  time  of  my  decease,  then  the  execution  of  the  trusts, 

8o  far  only  as  they  relate  to  him,  shall  be  postponed 

until  after  his  return:  but  in  case  of  his  death,   then 

the  said  John  Jones  shall  pay  the  whole  of  such  interest 

to  my  daughter  Catherine  Tilson ;  and  in  case  of  her 

death,  I  give  the  whole  of  such  principal  and  interest  to 

be  equally  divided  between  my  niece  Ann  Fitzpatrick 

Thornton  and  my  nephew  Alfred  Bams ;  and  in  case  of 

thrir  death  before  my  son  John  Samuel  Tilson  and  my 

daughter  Catherine  Tilson^  then  I  give  the  whole  thereof, 

principal  and  interest,   at  the  deaths  of  John  Samuel 

TUton  and  Catherine  Tilson^  to  my  god-daughter  Co'- 

tterine  Maty  Jones,   daughter   of  my   executor  John 

Jones!* 

O  o  Catherine 
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1830.  Catherine  Tilson  survived  her  brother,  and  the  question 

in  the  cause  was.  Whether  she  took  the  stock  and  canal 
share  absolutely  or  only  for  life  ? 

Mr.  Bickersteth  contended  that  the  testatrix  had  given 
only  the  interest,  and  not  the  corpus  of  the  property,  to 
her  son  and  daughter ;  that  they,  as  between  themselves, 
had  the  benefit  of  survivorship ;  that,  after  the  death  df 
both,  the  intention  of  the  testatrix  was,  that  the  fund 
should  go  to  the  persons  whom  she  had  marked  oot; 
and,  therefore,  that  Catherine  Tilson  took  only  a  life 
interest  in  this  property. 

Mr.  Pemberton^  contra^  argued  that  a  gift  of  the  inp 
terest  is  sufficient  to  carry  the  principal ;  that  the  woids 
<<  in  case  of  her  death  "  referred  more  properly  to  a  con- 
tingent than  to  a  certain  event,  that  is,  to  the  death  of 
the  daughter  in  the  lifetime  of  the  testiUrix,  which  might 
or  might  not  happen,  rather  than  to  the  death  of  the 
daughter  at  any  time,  which  could  not  but  happen; 
and,  therefore,  that,  as  Catherine  TUson  survived  her 
brother,  she  took  the  property  absolutely,  and  there 
a  failure  of  all  the  limitations  after  the  gift  to  ber. 

7^  Master  of  the  Rolls. 

The  gift  over  is  in  the  first  place  to  the 
niece  Ann  Fitzpatrick  Thornton^  and  her  nephew  Affred 
Bams;  and  in  case  of  their  deaths  before  her  son  and 
daughter,  then  to  her  god-daughter  Catherine  Mary  Jon^ 
The  testatrix  must  be  understood  here  as  if  she  had  ex- 
pressed herself  thus :  ^*  I  give  the  principal  and  mteresft 
to  Ann  Fitzpatrick  TTiomton  and  Alfred  Bams^  if  they 
shall  survive  my  son  and  daughter ;  and  if  the^  sbdi 
not  survive  them,  then  to  Catherine  Mary  Jdnn? 
She  could  not  refer  here  to  the  death  of  her  son  and 

• 

daughter 
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daughter  in  her  lifetime;  Catherine  Tikorij  therefore,        18S(X. 
takes  for  life  only.     Besides  this,  the  testatrix,  in  her 
gift  to  her  son  and  daughter,  speaks  of  the  interest  only ; 
but  in  the  gift  over  she  speaks  of  the  principal  and 
interest. 


MILLS  V.  ROBARTS.  ^^"-^6. 

nEORGE  JAMES  ROBARTS  by  his  last  will,  after  Where  a  tet- 

bequeathing  a  legacy  to  Mary  Ann  Harben,  and  f^^^l 
giving  to  Charles  Mills  and  Abraham  Wildey  Robarts  a  children,  pr« 
sum  of  8000/.  in  trust,  to  pay  to  her  the  interest  during  ]^(|^  twen^- 

her  life,  referred  to  a  settlement  which  he  had  previously  one,  with  a 

inft  over  if  tba 
mdte  of  10,000/.   8  per   cent,   consolidated  bank  an-  children  die 

Buities  for  the  benefit  of  Mary  Ann  Harben  during  her  ^^"^  twenqr- 

iifi^  and  then  proceeded  in  the  following  words :  —  appoints  tnii* 

tees  and 
guardians  to 
^  I  do  will  and  bequeath  this  said  sum  of  10,000/.  the  children, 

3  per  cent  consols,  after  the  decease  of  Mary  Ann  ^attheyidU 

Harben,  to  be  equally  divided  between  her  two  children  attend  to  thdr 

education,  the 
hereafter  named :  viz.  Geargiana  Charlotte  Harben  Ro*  children  are 

harts^  and  her  infant  brother  not  yet  baptized,  but  whom  ?"^*ded  to  the 

interest  ot 

I  purpose  to  name,  James  George  Harben  Robarts,  for  their  legacies 
their  joint  use  and  benefit  for  ever.    In  the  event  of  the  ^[i^nceand** 
Slid  children  dying  before  diey  attain  the  age  of  twenty-  education, 
one  years,  I  then  will  and  bequeath  the  said  10,000/.  audntwenty- 

3  per  cent,  consols  to  the  survivor;  or  in  case  they  one  or  die 
.  ,  under  that 

both  die  before  they  attain  the  age  of  twenty-one  years,  age. 

I  then  mU  and  bequeath  the  said  1 0,000/.  3  per  cent. 

cofisols  to  my  nephew  Harry  Robarts  and  his  hfirs  for 

e?ar.     In  like  manner  I  will  and  bequeatli  to  my  two 

children,  Georgiana  Charlotte  Harben  Robarts  and  James 

George  Harben  Robarts,  after  the  decease  of  their  mother 

O  o  2  Mary 
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i/Layy  Ann  Harberiy  in  equal  proportions,  the  sam  of 
8000/.  before  named  in  this  my  will  and  testament,  subject 
to  the  same  provision  as  is  directed  in  the  above  para- 
graph ;  viz.  in  the  event  of  the  said  children  dying  before 
they  attain  twenty-one  years  of  age,  I  then  will  and  be- 
queath the  said  sum  of  8000/.  to  my  nephew  Harry 
Robarts  and  his  heirs  for  ever.".  • . .  ^^  I  will  and  bequeath,*' 
continued  the  testator  in  a  subsequent  part  of  his  will, 
"  to  my  daughter  Georgiana  Charlotte  Harben  SobariSf 
daughter  also  of  the  above-named  Mary  Ann  Harben^ 
the  sum  of  10,000/.  sterling  for  her  own  absolute  use 
and  benefit,  provided  she  attains  the  age  of  twenty-one 
years ;  in  default  of  this,  I  will  and  bequeath  the  said 
10,000/.  sterling  to  her  brother  James  George  Harben 
RobartSf  provided  also  he  attains  the  age  of  twenty-one 
years ,  but  in  default  of  this,  I  will  and  bequeath  the 
said  10,000/.  to  my  nephew  Harry  Robarts  and  his  heirs 
for  ever.  I  will  and  bequeath  to  James  George  Harben 
Robarts  the  sum  of  10,000/.  sterling  for  his  own  absolate 
use  and  benefit,  provided  he  attains  the  age  of  twenty- 
one  years ;  but  in  default  thereof,  I  will  and  bequeath 
the  said  10,000/.  sterling  to  his  sister  Georgiana  Char^ 
lotte  Harben  Robarts ;  but  in  the  event  of  one  or  both 
of  them  dying  before  they  attain  the  age  of  twenty*one 
years,  I  then  will  and  bequeath  the  said  10,000/.  to  my 
nephew  Harry  Robarts  and  his  heirs  for  ever.  I  will 
and  bequeath  that  the  legacy  duty  on  the  legacies  be- 
queathed to  Georgiana  Charlotte  Harben  Robarts^  and 
James  George  Harben  Robarts^  be  paid  by  my  executors 
out  of  the  residue  of  my  property.  I  will  and  bequeath 
to  George  Francis  Stuart  the  sum  of  10,000/.  sterling 
for  his  sole  use  and  absolute  disposal,  provided  he  attains 
the  age  of  twenty-one  years ;  but  in  default  thereof  I 
then  will  and  bequeath  the  said  10,000/.  to  my  nephew 
Harry  Robarts  and  his  heirs  for  ever.  I  constitute  and 
appoint  ray  brother  Abraham  JVildey  Robarts^  and  my 
much  esteemed  friend  Charles  Mills,  junior,  of  Birchin 

Ijanc^ 
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IdLne^  trustees  and  guardians  to  the  several  person^  18S0. 
before  named  in  this  my  last  will  and  testament :  and  I 
earnestly  implore  and  request  that  they  would  have  the 
goodness  to  act,  and  to  attend  particularly  to  the  edu* 
cation  and  well  being  of  Georgiatia  Charlotte  Harben 
BobariSf  and  see  that  she  is  properly  and  virtuously 
brought  up  and  educated :  and  I  further  will  and  direct 
that  the  said  Georgiana  Charlotte  Harben  Robarts  is  on 
no  account  to  dispose  of  herself  in  marriage  without 
the  previous  consent  of  her  guardians,  either  before  or 
after  she  attains  twenty- one  years  of  age,  on  pain  of 
forfeiting  two-thirds  of  the  value  of  the  legacies  be* 
queathed  to  her  in  this  my  will.  I  earnestly  recommend 
the  said  Georgiana  Charlotte  Harben  Robarts  and  her 
brother  to  the  favourable  notice  of  my  mother,  sisters, 
and  ftmily  in  general ;  and  I  hope  and  trust,  they  will 
have  some  feeling  consideration  for  the  circumstances  of 
their  birth,  and  to  do  all  in  their  power  to  make  them 
respectable  and  happy  in  life."  The  testator  concluded 
his  will  by  bequeathing  the  residue  of  his  property  to 
his  brothers  and  sisters,  and  appointing  Charles  Mills 
and  Abraham  Wildey  Robarts  his  executors. 

The  bill  was  filed  by  one  of  the  executors ;  and  the 
question  in  the  cause  was,  whether  the  two  children, 
Georgiana  Charlotte  Harben  Robarts  and  James  George 
Harben  Robarts^  were  entitled  to  interest  on  their  legacies 
of  10,000/.  each  for  their  maintenance  and  education 
during  their  minorities. 

Mr.  J.  Russelly  for  the  Plaintiff. 

Mr.  Pembetion  and  Mr.  Roots^  for  the  children  of 
Mary  Anne  Harben. 

Though  the  legacies  are  given  to  the  children,  only 
provided  they  respectively  attain  the  age  of  twenty-one, 

C)  o  S  the 
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tlOBARTS. 


the  testator  has  placed  himself  in  loco  parentis  towarcb 
these  children,  and  they  are  entitled  to  the  interest  of 
the  money  for  their  support  and  maintenance.  Ihdedom 
T*  Northcote  (a),  Acherley  r.  Vernon.  (6)  Theae  two 
children  have  no  immediate  provision,  except  the  lega- 
cies in  question*  What,  then,  did  the  testator  mean  by 
appointing  Mr.  Robarts  and  Mr.  Milk  trustees  and 
guardians  to  them,  and  requesting  those  gentlemen  to 
take  care  of  their  education  ?  They  could  be  trustees 
only  of  the  legacies,  and  it  was  only  out  of  the  interest 
of  the  legacies  that  the  expense  of  the  education  of  the 
legatees  could  be  defrayed.  The  testator,  therefore^ 
must  have  meant  to  postpone  the  possession,  and  not 
the  vesting  of  the  legacies.     Branstrom  v.  Wilkinson,  (c) 


Mr.  Tinney  and  Mr.  Rolfsy  for  the  residuary  l^ati 

These  legacies  are  expressly  given  only  on  condition 
that  the  legatees  attain  twenty-one;  if  they  do  not  attain 
that  age,  there  is  no  bequest  to  them,  and  all  that  was 
intended  for  them  goes  over  to  other  persons.  How, 
then,  can  they  be  entitled  to  any  benefit  from  this  be- 
quest, until  the  annexed  condition  is  fulfilled  ?  In  Bran^ 
Strom  V.  Wilkinson  the  legacy  was  given,  when  the  child 
attained  twenty-one ;  and  the  father  of  the  legatee  was 
appointed  trustee  of  the  legacy  during  her  minority. 
The  word  "  when  "  is  not  so  strong  as  the  word  •*  pro- 
vided;'' and,  though  in  the  present  case  trustees  are 
appointed,  yet  the  trust  is  not  expressly  referred  to  the 
legacies  of  10,000^  The  testator  seems  to  have  used 
the  words  <^  trustees  "  and  **  guardians  "  as  synonymous. 
His  object  was  to  appoint  guardians  for  these  illegiti- 
mate children,  who  might  superintend  their  education ; 
tliat  was  a  purpose  which  he  could  not  legally  effect, 

and 
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and  it  is  difficult  to  conceiye  how  the  use  of  this  vague 
term  can  control  the  clear  unequivocal  import  of  the 
words  of  direct  bequest.  The  testator  had  made  a 
large  provision  for  the  mother;  and,  upon  her  death, 
the  principal,  amounting  to  18,0002.  consols,  was  to  go 
to  the  children.  The  children  might,  during  their 
minority,  become  entitled  to  this  property ;  and,  there* 
fore,  the  appointment  of  trustees  was  not  superfluous. 


569^ 


1830. 


lie  Master  ^the  Rolls. 

The  testator  appoints  two  gentlemen  to  be  trustees 
and  guardians  of  these  children,  and  requests  them  to 
attend  to  their  education  ;  and  the  case  of  Branstrom  v. 
WUlcinson  is  an  authority  directly  in  point,  that  they  are 
entitled  to  the  interest  of  the  sums  given  to  them  until 
they  attain  twenty-one,  or  die  under  that  age.  The 
same  principle  applies  to  the  legacy  given  to  George 
Francis  Stuart. 


Oo  4 


5W 


CASES  IN  CHANCE  Y. 


1880. 


March, 


COOPER  i).  REILLY. 


The  Court 
will  not  ap- 
point a  re- 
ceiver of  the 
annual  allow- 
ance pud  to 
the  assistant 
Parliamentary 
Counsel  to 
the  Lords  of 
the  Treasury, 
before  the 
hearing. 
Whether  that 
allowance  be 
assignable, 
qwtref 


nnHE  substance  of  the  bill  and  answer  are  correctly 
stated  by  Mr.  Simons,  in  bis  report  of  this  cast 
before  the  Vice-Chancellor.  (a) 

The  motion  for  a  receiver,  which  his  Honor  bad 
refused,  was  now  renewed  before  the  Lord  Chanc^or* 

The  SoUcitar- General  and  Mr.  Pemberion  for  the 
motion. 

Mr.  Bickersteth  and  Mr.  G.  L.  Russell  for  the  De- 
fendants, Reilly  and  Sir  T.  E.  Tomlins. 

The  application  was  supported  on  the  one  hand,  and 
resisted  on  the  other,  upon  grounds  similar  to  those 
taken  in  the  Court  below.  The  only  additional  autho- 
rity referred  to  was  Palmer  v.  Vaughan.  (i) 


March  24.  The  LoRD  CHANCELLOR. 

The  bill  states,  that  Sir  Thomas  Tomlins  held  the 
situation  of  assistant  parliamentary  counsel  at  a  salary 
of  500/.  a  year,  and  that  he  assigned  that  salary  to  trus- 
tees for  the  payment  of  certain  debts ;  and,  under  these 
circumstances,  the  present  application  was  made  for  the 
appointment  of  a  receiver.  The  duties  of  this  o£Bce 
(though,  strictly  speaking,  it  can  hardly  be  called  an 

oflSce,) 


(a)  2  Sim,  560. 


(b)  5  Swan,  173.      Aston  ▼« 
GunnneU,  ^Y.^J,  156. 
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office,)  are  simply  to  act  as  an  assistant  counsel  to  the  * 
Lords  of  the  Treasury,  who  have  latterly  paid  it  by  a 
fixed  salary*     That  salary,  however,  may  at  any  time . 
be  discontinued,  and  the  remuneration  may  in  future  be 
made  by  fees.     There  is  no  permanent  fund  for  the 
payment  of  it,  but  a  sum  is  annually  voted  by  parliament . 
for  law  expences,  and  out  of  that  vote  the  allowance  has 
been  hitherto  paid.     No  action  could  be  maintained  for 
the  recovery  of  that  allowance ;   nor  could  any  legal 
proceeding  be  enforced  against  the  Lords  of  the  Trea- 
sury to  compel  them  to  pay  it.     Possibly,  if  a  receiver 
were  appointed,  their  Lordships  might  refuse  to  pay  it 
to  him ;  and  no  remedy  in  such  a  case  could  be  had 
against  them.    Under  these  circumstances,  the  appoint- 
ment of  a  receiver  is,  I  think,  improper ;  and  the  motion 
must,  therefore,  be  refused. 


18S0. 


The  answer  having  been  replied  to,  some  evidence 
was  gone  into,  to  the  effect  of  proving  that  no  attempt 
had  been  made,  on  the  part  of  Reilly  the  trustee,  to 
obtain  payment  of  any  part  of  the  salary ;  and  the  cause 
was  soon  afterwards  brought  on  to  a  hearing  at  the 
Rolls. 


Rolls. 
May  A. 


Mr.  Pemberton  and  Mr.  GirdlesionCf  jun.,  for  the 
Flaintifi^  contended,  that  the  trustee  had  been  guilty  of 
wilful  default,  and  had  colluded  with  the  other  Defend- 
ant, the  grantor  of  the  deed,  in  order  to  defeat  the 
rights  of  the  creditors.  The  depositions  shewed  that 
he  had  never  given  notice  of  the  assignment  at  the  trea- 
sury, much  less  attempted  to  recover  payment  of  any 
part  of  the  salary  which  had  of  course  been  suffered  to 
find  its  way  into  the  pocket  of  Sir  T.  E.  Tomlins.  Such 
conduct,  after  Reilly  had  once  undertaken  and  acted  in 
the  trusts,  was  sufficient  to  make  him  personally  liable. 

The 
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18dO.        The  defence  set  up  by  the  answer  was^  that  this  salary  - 
p  ^  ^         was  not  an  assignable  interest ;  and  reliance  was  placed 
V.  upon  the  concurring  judgments  of  the  Vice-Chancellor 

and  Lord  Chancellor  upon  the  motion*  It  did  not 
follow,  however,  that  because  payment  of  the  salary 
could  not  be  enforced  by  an  action,  the  assignment  wa8» 
therefore,  invalid,  or  that  the  transaction  would  not  be 
binding  at  all  events  against  ReiUy.  He  certainly  could 
not  protect  himself  by  saying,  that  if  he  had  applied  for 
the  money,  it  would  not  have  been  paid :  he  was  bound  . 
to  execute  the  trusts  to  the  best  of  his  ability ;  and,  if 
he  declined  to  proceed  himself  he  must  have  allowed 
the  cestuis  que  trust  to  use  his  name  in  any  l^al  pro- 
ceedings that  might  be  instituted  for  the  purpose  of 
compelling  payment. 

Mr.  Bickersteih  and  Mr.  5.  P.  White^  contrdf  submitted 
that  it  was  an  inevitable  inference,  from  the  opinions 
expressed  by  the  Vice-Chancellor  and  Lord  lAftidhuni 
with  regard  to  the  nature  of  the  office  and  mode  of 
riemuneration,  that  Sir  T.  E.  Tondins^s  allowance  was 
not  capable  of  being  legally  assigned ;  and  if  that  were 
the  case,  it  was  monstrous  to  seek  to  charge  Reilfy  as  a 
trustee,  in  respect  of  property  which  never  had  been 
or  could  be  effectually  vested  in  him. 

The  Master  of  the  Rolls  said,  that  before  pronounc- 
ing an  opinion  with  respect  to  the  liability  of  BtUfy^  it 
would  be  necessary  to  determine  the  previous  question^ 
whether  this  was  or  was  not  an  interest  capable  of  bdng 
legally  assigned,  —  a  question  which  he  considered  to 
be  one  of  doubt  and  difficulty ;  and  he  directed  a'  case 
to  be  stated  for  the  opinion  of  the  Court  of  Common 
Pleas  upon  that  point. 


tsss.         ,  No  further  proceedings  have  been  taken  in  proseca« 
"*'"'•        tionofthe.«uiu 
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Ex  parte  CLARKE.  Mayxs. 

THIS  was  an  application  which  arose  out  of  the  fol-  An  ex  parte 
1      •         .  ^  order  of  com- 

lowmg  arcumstances :  —  mitmcnt  for  a 

contempt  is 

Id  the  cause  of  Hichens  v.  Congreocj  an  order  was  because  it  hi^ 

made  that  Henry  Clarke^  one  of  the  Defendants  in  the  ^,  granted 
_      ,  _    *^  absolutelv  in 

cause,  should  pay  a  sum  of  money  into  court.    Henry  the  first  in- 

Clarke  failed  to  obey  that  order;  and  having  subse-  ^°^^Jhe 
qnently  stood  out  process  of  contempt,  a  commission  of  person  guilty 
rebellion  issued  against  him  in  the  regular  course.    The  ^p^  It^ot  a 

commission  was  directed  to  three  persons  of  the  names  party  in  a 

^^  cause 

clHudson^  Efiglishf  and  White^  of  whom  the  first  was      The  Court 

cleA  to  the  Plaintiff's  solicitor,  and  the  two  others,  will  stey  pro- 
....  ,         *.    ,       ^  .        -m*^.  .       -n  ceedingsman 

clerks  m  the  employ  of  the  Artgna  Mining  Company,  action  against 

These  commissioners  having,  as  their  affidavits  stated,  ^^^^ 
received  information,  which  led  them  to  believe  that  question  to  be 
Henry  Clarke  was  privately  harboured  by  his  brother  ^^^  j^^^ 
Charles  Clarke^  who  was  not  himself  a  party  in  the  causey  conducted 
they  proceeded  to  the  residence  of  the  latter,  near  Pad-'  ^xh  propriety 
iington,  between  ten  and  eleven  o'clock  in  the  evening  ^  the  execu- 
of  the  16th  of  July  last     On  their  arrival  there  they  orders, 
knodced  at  the  door,  and  Hudson  having,  on  some  pre-  the^Trtwill 
text^  gained  admittance,  he  was  shewn  into  a  room  above  make  an  ex 
stairs,  where  a  company  of  Mr.  Charles  darkens  friends,  ^^^  a%roon 
and  among  the  rest,   his  brother  Joseph  Clarke,  who  guilty  of  a 
was  a  Defendant  in  the  cause,  were  then  assembled,  stand  abso- 
Upon  entering  the  room,  Hudson  immediately  inquired  lutely  coro- 
for  Henry  Clarke^  and  being  told  by  Charles  Clarke  in  the  testimony 
reply,  that  he  was  not  there,  or  in  the  house,  and  being  ^^^ 
himself  unacquainted  with  the  person  of  Henry  Clarke,  qucne? 
he  retired  to  consult  with  the  other  commissioners,  who 
had  remained  below  in  the  street.     After  some  deliber* 

ation, 


564 


CASES  IN  CHANCERY. 


18Sa 

Ex  parte 
Clarke. 


ation,  it  was  agreed  among  them,  that,  as  they  did  not 
feel  satisfied  of  the  truth  of  Charles  Clm'ke's  statement, 
and  there  seemed  a  probability  that  Henry  Clarke  might 
still  be  secreted  in  the  house,  it  would  be  advisable  to 
have  the  premises  searched.  They  accordingly  returned 
soon  after,  and  on  the  door  being  opened,  insisted  uponr 
their  right  to  go  over  and  examine  the  house.  Some 
resistance  to  their  admission  was  at  first  made  on  the 
part  of  Charles  Clarke  and  his  brother  Joseph^  who  again 
assured  the  commissioners  that  Henry  Clarke  was  not 
there,  and  protested  against  their  entrance,  at  the  same 
time  calling  the  watch,  and  representing  the  proceeding 
as  an  attempt  to  break  forcibly  into  the  house.  Hudson 
thereupon  explained  to  the  Clarkes,  as  well  as  to  the 
watchmen  and  the  crowd,  whom  the  noise  had  collected, 
the  nature  of  his  errand,  and  he  produced  and  read  in 
their  hearing  the  commission  of  rebellion  as  the  authority 
under  which  he  acted.  No  farther  opposition  was 
offered,  and  Hudson  and  English^  assisted  by  two  watch- 
men, went  up  stairs  and  examined  the  different  rooms, 
without  finding  the  object  of  their  search.  On  their 
return  to  their  companion  below,  Charles  Clarke  gave 
the  whole  party  in  charge  to  the  watch,  and  demanded 
that  they  should  be  carried  forthwith  to  the  watch- 
house,  on  the  ground  of  their  creating  a  disturbance 
and  riot  in  his  house.  The  commissioners  quietly 
submitted,  and  were  carried  to  the  Mary-le-ione  office, 
a  distance  of  about  a  mile,  where  they  were  detained 
in  custody.  In  less  than  an  hour  the  matter  was 
brought  before  the  constable  of  the  night,  who,  od 
inquiring  into  the  circumstances  of  the  charge,  dis- 
missed the  complaint,  and  set  the  parties  at  liberty. 
In  the  course  of  a  few  days  Charles  Clarke  com- 
menced an  action  ngainst  one  of  the  commissioners  for 
a  trespass  in  forcibly  entering  his  house;  and  on  the 
1st  of  Augusl^  under  an  ex  parte  order  bearing  date  the 

SOdi 
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80th  ofjuly^  and  obtained  from  the  Vice-Chancellor  on         1830. 
the  aflSdavits   of  the   commissioners,   he   was   himself      w*  narte 
apprehended  and  committed  to  the  Fleet,  for  a  contempt       Clamke. 
in  resbting  the  commissioners  in  the  execution  of  their 
duty.  , 

On  the  5th  of  August  a  motion  was  made  before  the 
Lord  Chancellor,  by  Mr.  Bligh^  that  the  order  for  the 
commitment  of  Charles  Clarke  might  be  discharged,  and 
that  he  might  be  set  at  liberty.  On  that  occasion  Hi9 
Lordship  expressed  an  opinion  that  upon  the  evidence 
before  him,  which  was  the  same  that  had  been  before 
His  Honor  on  granting  the  order  originally,  the  com- 
missiotiers  had  acted  wantonly  and  ynadvisedly  in 
searching  the  house  at  so  late  an  hour,  without  having 
reasonable  ground  for  believing  that  Henry  Clarke  wa$ 
secreted  there;  and  he  directed  that  Charles  Clarke 
should  be  released  without  payment  of  costs;  at  the 
same  time  observing,  that  even  if  his  conduct  had  not 
been  altogether  proper,  he  had  been  sufficiently  punished 
by  six  days*  imprisonment  His  Lordship,  in  deliver*- 
iag  his  opinion,  took  no  notice  of  the  order  under  which 
Clarke  had  been  committed,  and  which  therefore  rt;^ 
mained  undischarged. 

On  the  4th  of  December  1829  the  Vice-Chancellor 
made  an  order  that  Charles  Clarke  might  be  restrained 
from  commencing  or  prosecuting  any  legal  proceedings 
against  the  commissioners  in  respect  of  the  transactions 
already  detailed,  without  prejudice,  however,  to  any  ap<* 
plication  which  either  party  might  be  advised  to  make.  ' 

Mr*  Bligh  now  moved  that  the  orders  made  by  His 
Honor,  the  Vice-Chancellor,  on  the  30th  of  July  and 
the  4th  of  December  last  respectively,  might  be  dis- 
charged. 

The 
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18SQ.  The  order  of  the  SOth  of  Jufy^  he  conteoded» 

E  Darte  wholly  irr^uUn  It  was  granted  without  notice^  upon 
CfJLEu^  an  ex  parte  application  against  a  person  who  was  no 
party  to  the  suit.  The  cases  in  which  the  Court  bad 
interfered  most  vigorously  to  vindicate  its  authority 
had  never  gone  that  length.  Even  where  its  officers 
had  been  personally  attacked  and  maltreated,  the 
course  was  to  grant  the  order  of  commitment  upon 
notice,  or  nisi  only,  in  the  first  instance;  WilUamt  r* 
Johns  (a),  Morgan  v.  Jones  (6),  Van  v.  Price,  (c)  EBwi 
V.  Halmarack{d)  strongly  confirmed  the  general  mle; 
for  although  that  was  the  case  of  a  violent  assault  upon 
the  messenger.  Sir  &  RomiUy,  in  moving  for  the  oonxt^ 
mittal  of  the  offenders,  thought  it  necessary  to  msk 
specially  that  the  order  might  be  without  notice^  and 
yet  Lord  Eldon  granted  it  only  nisi  against  the  defend* 
ants,  and  refused  it  altogether  against  the  constride^ 
who  was  not  a  party.  That  no  aggravated  contempt 
bad  been  committed  here,  but  that  whatever  Uame 
there  was,  rested  really  on  the  other  side^  was  proved 
by  the  fiu:t  that  w^hen  the  circumstances  were  more 
fully  disclosed  on  the  application  of  the  5th  of  Auf 
gust,  the  Court  had  directed  Charles  darte  to  be 
set  at  liberty,  and  had  censured  the  conduct  of  the  com* 
missioners.  In  proceeding  against  Clarke  for  a  con- 
tempt, the  commissioners  had  been  actuated  by  a  spirit 
of  revenge,  for  they  lay  by  and  took  no  notice  of  the 
alleged  contempt  for  nearly  a  fortnight;  and  it  wes 
not  till  one  of  their  number  had  been  served  with  the 
writ  in  trespass  that  they  thought  of  complaining  to  Ae 
Court 

Looking  Id  the  whole  of  Uie  transactions  as  elated  in 
the  affidavits  of  the  commissioners  themselves,  as  well 


(a)  lMer.505.tu  SDioX:. 477.  (r)  I  J)kk.9U 

(^)  5  Atk.  819.  id)  1  Mer.  508. 
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us  in  that  of  Mr.  Clarke^  it  was  clear  that  those  officers  1830. 
bad  exceeded  their  duty,  and  bad  been  guilty  of  a  ^1.  ^~ ^ 
wanton  outrage  upon  the  peace  of  a  private  family.  Claekx. 
They  never  had  even  a  probable  reason  for  suspecting 
that  Hewrjf  Clarke  was  concealed  in  his  brother's  house; 
and  nothing  but  the  strongest  grounds  for  that  belief 
eould  have  justified  them  in  forcing  an  entrance,  espe- 
cially at  so  late  an  hour,  into  the  dwelling  of  one  who 
was  •  stranger  to  the  cause.  Under  these  circum- 
stinees  the  Court  would  not  interpose  to  shield  them 
Scoai  the  penal  consequences  of  their  misconduct*  Such 
protection  had  been  sometimes  granted  where  the  officer^ 
had  been  free  from  blame,  and  had  acted  strictly  accord- 
ing to  their  instructions,  though  from  an  informality 
in  the  warrant  their  proceedings  had  been  technically 
'AXegfiX ;  May  v.  Hook  (a),  Fraad  v.  Lawrence  (b) :  but 
there  was  no  peremptory  rule  that  the  Court  must 
necessarily  interpose  wherever  the  conduct  of  its  officers 
was  concerned ;  still  less  where  die  question  to  be  ^ied 
was  one  turning  entirely  upon  facts,  which  a  jury  was 
nHiGh  better  qualified  to  sift  and  pronounce  upon,  than  a 
Master  proceeding  upon  affidavits.  On  the  contrary, 
Lord  Eldon  in  the  case  last  referred  to,  where  the 
irregnkrity  was  merely  formal,  manifested  the  utmost 
rdoctance  to  break  in  upon  the  common  law  right  of 
llie  subject  to  ask  of  a  jury,  how  far  he  was  entitled 
te  damages  for  being  deprived  of  his  liberty.  In  Ex 
parte  Whitchurch  (c)  Lord  Hardwicke  left  the  aggrieved 
party  to  pursue  his  legal  remedy.  Where  was  such  in- 
terference to  stop  short?  If  a  violent  assault  or  a 
murder  were  committed,  would  the  Court  grant  an 
injunction  against  a  criminal  prosecution  ? 

The  SoUcitor'General  and  Mr.  Home,  contrd. 

The 
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18S0.  The  doctrine  tliat  no  ex  parte  order  of  commitment 

*^  '  "^ '  for  a  contempt  can  be  absolute  in  the  first  instance  is 
*Claeex.  <Iirectly  at  variance  with  authority.  Many  precedents  c^ 
such  orders  might  be  produced  where  the  contempt  is  of 
an  aggravated  kind,  and  accompanied,  as  this  was,  by  an 
assault  Lord  Bacan*s  and  Lord  ClarendorCs  Orders  (a% 
Cory  (ft),  Harrisoris  Practice,  {c)  The  Court,  no  donbt^ 
always  exercises  a  discretion  upon  the  subject,  and  to 
justify  an  ex  parte  order  for  an  immediate  commitment 
will  require  a  strong  case.  His  Honor  was  satisfied 
upon  having  the  facts  fully  brought  before  him,  and  care* 
fully  examining  the  affidavits,  that  they  justified  him  in 
making  such  an  order  here.  In  all  the  authorities  re* 
ferred  to  the  contempt  was  merely  passive,  or  there  was 
a  defect  of  evidence,  the  acts  complained  of  being 
proved  by  a  single  witness  only;  an  objection  whidi 
does  not  arise  now;  although  if  it  were  necessary,  it 
might  be  shewn  by  reference  to  the  books  of  pracdoii^ 
that  where  the  contempt  is  flagrant,  and  attended  with 
circumstances  of  personal  violence,  the  testimony  of  one 
witness  is  sufficient.  The  Court  of  Chancery,  acting 
by  its  Masters,  is  the  fittest,  and  ought  to  be  thti  sole 
judge  of  matters  involving  the  duties  and  conduct  of 
its  servants,  and  the  nature  and  extent  of  their  authoriQr. 
That  principle,  originally  laid  down  broadly  in  BaiMf 
V.  Devereux  (d\  was  followed  in  May  v.  Hook  (^),  and 
confirmed  rather  than  shaken  by  Lord  HdorCs  judg^ 
ment  in  Frawd  v.  Lawrence,  {g) 

The  Lord  Chancellor. 

I  think  the  authorities  cited  with  respect  to  the  regu- 
larity of  the  commitment  turn   upon   anotlier  point, 

namely, 

(fl)  Beamed  Ord.  34. 204.  &  n.  (rf)  1  Vem,  269. 

{h)  p,  91.  \e)  \J,^W.  6«5.  n. 

(0  pp.  158,  159.     Wf/,  Prac.  (g)  Ij/^  W,  655. 
Reg.  138. 
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numelyy   that  the  orders  were  founded  only  on  the        1830.  . 
testimony  of  one  witness:   here,  however,   there  are      e^  -n 
several.     It  is  not  peculiar  to  this  Court  to  commit  a      Clabki. 
man  for  a  contempt  without  his  being  heard.     I  see  no 
reason,  therefore,  to  depart  from  the  Vice-Chancellor's 
decision;  and  I  came  to  the  same  conclusion,  namely, 
that  this  was  a  contempt  for  which  the  party  might  at 
once  be  committed,  before  my  attention  was  drawn  so 
pointedly  to  the  technical  question.     The  ground  is, 
tbart,  after  the  commission  was  exhibited  to  Mr.  Clarke, 
he  assisted  in  talcing  to  the  watch-house   individuals 
armed  with  the  authority  of  this  Court.     I  think  that 
for  that  violence  the  Vice-Chancellor  was  justified  in 
ordering  him  to  stand  committed ;  and  that  it  makes  no 
difference  that  the  person  guilty  of  the  violence  was  not 
a  party  to  the  suit. 

The  other  motion  is,  to  discharge  the  order  restrain- 
ing ibe  action  of  trespass.  In  that  order  is  an  insertion, 
that  the  injunction  shall  be  without  prejudice  to  any 
application  which  the  party  may  make.  Now  at  law 
a  question  might  arise  as  to  the  extent  of  authority 
possessed  by  a  person,  armed  with  a  commission  of  re- 
heliion  issuing  out  of  this  Court,  and  there  might  be 
some  difficulty  in  ascertaining  that  point  before  a  jury. 
The  Great  Seal  has  always  asserted  its  rights  in  such 
cases.  It  was  said  that  here  the  commissioners  are 
mere  volunteers,  and  not  the  regular  officers  of  the 
Court;  but  they  are  its  officers  pro  hdc  vice,  and,  as 
SQch,  entitled  to  its  protection. 

On  the  question  whether  Charles  Clarke  has  been 
guilty  of  a  contempt,  it  is  impossible  to  entertain  a 
doubt.  Before  the  persons  armed  with  the  process  of 
the  Court  were  seized  and  carried  to  the  watch-house, 
the  commission  was  produced   and   read.     What  fell 

P  p  from 
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WELBY  V.  ROCKCLIFFE.  June  12. 15. 

'THOMAS  BROWN,   by   will    duly  executed  and  At«tatord«>. 
attested,  after  directing  that  bis  just  debts  should  j^  Iq  fee,  and 
be  paid,  devised   all   his  messuages,   cottages,   closes,  reciting  that 
lands»  &c.  lying  in  the  parish  of  JVils/brd,  unto  J^omas  cuted  a  bond 
Rockcliffe  the  younger,  in  fee;  and  he  devised  all  hia    ^*^^?"? 
messuages,  closes,  and  lands,  lying  in  Willoughbyj  unto  certain  an* 
John  Wdby  in  fee.     The  will  then  recited  that,  by  an  chS^the 
obligation  made  on  his  marriage,  the  testator  had  bound  lands  to  de- 
himself,  his  heirs,  executors,  and  administrators,  in  the  the  uid  R. 

poial  sum  of  4000/.  in  order  to  secure  the  payment  of  ^*»  hcir«,  ex- 

ecutorsy  and 
an  annuity  of  200/.  to  his  wife,  Leonora  Brown,  in  the  adminis- 

event  of  her  surviving  him,  and   proceeded  in  these  ^'o"*^* 

o  '  ^  the  payment 

words:  — **  Now  I  do  hereby  charge  and  make  charge-  of  that  an« 
able  all  and  singular  my  said  messuages,  cottages,  closes,  Sunf fn?M 
lands,  &c.  in  Wilsford  aforesaid,  and  hereinbefore  de-  di?er8  pecu- 
vised  to  the  said   Thomas  Bockcliffe  the  younger,  hb  anddi^u^ 

heirs  and  assigns ;  and  also  the  said  Thomas  Backcliffe^  J^®  residue  of 
....  *,..  J  ^   X  his  personal 

his  heirs,  executors,  admmistrators,  ana  every  of  them,  estate  to  be 

to  and  with  the  payment  of  the  said  annuity  or  yearly  ^*!^if*i,^ 
sum  of  200/.  in  case  the  said  Leonora  Brown  shall  be  tween  i7.  and 
living  at  the  time  of  my  decease."     The  will  also  be-  ^^lii  the  m« 
queathed  a  number  of  pecuniary  legacies  to  different  nuit^  is  pri* 
persons,   and  gave  all  the  rest  and  residue  of  the  tes-  chane  upon 
tator^s  personal  estate  and  effects  to  Thomas  Bockcl^  ^%1h  "^^ 

the  younger,  for  his  own  use  absolutely.  upon'j?<  per- 

sonall)r,  in  ex- 
oneration of 
By  a  codicil  the  testator  revoked  the  residuary  be«  the  personal 

quest  contained  in  his  will,  and  directed  that  the  re-  ^•'"^* 

^idue  should  be  divided  in  equal  moieties  between  the 

P  p  2  said 
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said  Thomas  Rockcliffe  the  younger  and  the  said  John 
Welby. 

Leonora  Brown  survived  her  husband;  and  the  oniT 
question  in  tFie  cause  was.  Whether  her  annuity  was 
charged  on  the  fVtlsford  estate  in  exoneration  of  the 
personalty ;  or  whether  it  was  to  be  paid  in  the  first 
instance  out  of  the  residue  ? 


The  cause  was  heard  as  a  short  cause  before  Lord 
Gtffbrd  at  the  Rolls.  His  Lordship  decided  that  the 
annuity  given  to  Leonora  Brawn  was,  as  between  JoJhit 
Wctty  and  Thomas  Bx)ckcliffe^  charged  by  the  testntor^s 
will  and  codicil  upon  the  real  estate  at  Wilsford^  and 
upon  Thomas  Roclxlrffe  personaUy  in  exoneration  of  the* 
testator's  personal  estate;  and  that  Thomas  Rockctiffiy 
therefore,  was  bound  to  efect  whether  he  would  renounce 
all  benefit  under  the  will  and  codicil,  or  provide  a  proper 
security  for  the  due  payment  of  the  annuity. 

Thomas  Rockcliffe  appealed  from  that  decision. 

Sir  Ed-Oxird  Sugden  and  Mr.  Koe^  for  the  appelFant, 
contended  that  there  was  nothing;  on  the  face  of  this' 
will  indicating  that  the  burthen  was  to  fall  primarily 
(which  would  in  effect  be  exclusivtly)  upon  T/loma^ 
Rockcliffe.  On  the  contrary,  tl>e  testator's  intention,  as 
far  as  it  could  be  collected,  was  to  place  the  two  principal 
devisees  upon  the  same  footing;  an  intention  which 
would  be  entirely  frustrated,  if  Lord  Giffbrd^s  decree 
were  allowed  to  stand.  In  order  to  exempt  the  personal 
estate  from  the  payment  of  debts,  it  was  not  enough  for 
u  testator  to  impose  them  as  an  express  charge  apon  his 
real  estate;  he  must  also,  in  direct  terms,  or  by  Ian-' 
guage  raiding  a  necessary  implication,   exonerate   his 

personal 


RocKcUm. 
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persotml  estate,   the  natural  fund  out  of  which  they        VSSO. 
were  otherwise  to  be  satisfied*     The  judgment  of  Sir        r^  ' 
WilUam  Grant,  in  Watson  v.  Brkhtood{a\  established  v. 

as  a  principle,  that  the  most  anxious  provisions,  pre- 
scribing the  manner  and  proportions  in  which  a  charge 
is  to  be  borne  by  the  devisees  of  real  estate,' are  in- 
sufficient to  render  that  estate  liable  in  the  first  instance; 
because  all  such  provisions  are  considered  as  introduced 
prospectively  only,  in  case  the  land  shall  become  ulti- 
mately chargeable,  and  not  for  the  purpose  of  making 
it  diargeable  at  all  events.  That  case  indeed  was  much 
stronger  than  the  present,  for  the  gift  of  the  personalty 
was  of  a  specific  sum,  whereas  here  it  was  merely  of  a 
residue.  •  The  i)rinciples  laid  down  in  Watson  v.  Bricks 
wood  were  afterwards  recognised  and  approved  by  Lord 
Eldon  in  Bootle  v.  Bbmdell{J)\  and  have  been  uniformly 
adhered  to  ever  since. 

•  Mr.  Peptfs  and  Mr.  Cockerell,  contrct,  argued,  that  to 
exonerate   the   personal   estate,   no   technical   form   of 
words  was  requisite,  provided  such  an  intention  could 
be  fairly  collected  from  the  language  employed  by  the 
testator.      It  was  sufficient  if  the  context  of  the  will, 
and  the   circumstances  appearing   on   the  face  of  it, 
aianifested  that  intention  in  a  way  to  satisfy  the  mind  of 
the  particular  Judge  by  whom  the  question  was  to  be 
decided ;    Bootle  v.   Btundell  (i),    Brctame  v.   Qroom' 
bridge,  (c)     With  this  view   the  two   instruments,   the 
will  and  codicil,  ought  to  be  considered  in  connection. 
By  the  former,  the  charge  was  imposed  upon  the  Wik" 
Jord  estate,  for  the  very  purpose  of  securing  the  regular 
payment  of  the  debt  constituted  by  the  annuity,  with- 
out trenching  upon  the  fund  devoted  to  the  pecuniary 

legacies ; 

•  (a)  9  Vet.  447.  4  Mad,  495. 

.  (h)  I  Met,  193.     19  Vet,  509. 
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1890k       legacies;  and  although  it  was  thus,  throwi^  primarily 
^      -  '^^     on-  the  property  devised  to  Bwikeliffe^  his  interest  did- 
IK.  not  theoeby  suffer^  since  whatever  surplus,  might  remaioy 

BoGKcum.  ij^  ^alisfying  the  debts  and  legacies^  he  would  still 
ta^e  aa  rtssiduary  legatee*  I^  however,  any  doubt  oould- 
remaift  upon  the  first  part  of  tha  will,  it  was  removedi 
by  the  subsequent  dause,  in  which  the  annuity,  pre* 
vipttsly  charged  upon,  the  land,  was  moreover  duu^ged 
personally  upon  Thomas  Bjockdiffe^  his  heirs,  executors^, 
and  administrators.  The  payment  of  the  debt  was  thuf^ 
made  the  express  condition  of  the  bounty ;  and^  upon  tbt^ 
pidinary  principles  of  election,  therefore,  the  deiendanit 
could  daim  no  b^iefit  under  the  will,  unless  be  submitted/ 
tp  comply  with  all  its  requisitions.  The  codicil,  by  whidit 
one  half  of  th^  residue  was  withdrawn  from  JZqicicIj^  and; 
gijven  to  the  Plaintiff,  could  not  vary  the  coQstruiBtioit 
to  be  put  upon  the  will ;  for  it  left  the  clause:  cbar^pngi 
the  WUsfard  estate  exactly  as  it  stood  before,  and  made 
np  provision  for  relieving  the  devise^e  fipm  any,  portion 
of^the  burthept. 

Sir  Edwfird  Sugden^  in  reply. 


Jumis.  The  Lord  Chancellor,  after  stating  the.materiali 

parts  of  the  will  and  codicil,  observed,  that  the  eflfept  oft 
tba  two  instruments  taken  together  was,  to  devise  the* 
estatCL^f  Wilffbrd  to  Thomas  BockcUffi  in  fee,  and  that  of 
WiflougMsf  to  John  Wdby  in  fee,  and  subject  to  the 
pecuniary  l^picies,  to  give  the  personal  property  i|l^ 
^qual  moieties  between  the  two;  and,  at  the  same  limc^ 
to  charge  the  estate  of  JVibfordf  and  Thomas^  BoeUgffii 
the  devisee  of  that  estate,  personally,  with  the  paytmeoi* 
of  the  annuity  in  question.  His  Lordship  was  of  opinion 
that,  under  these  circumstances,  it  was  the  manifisst  in* 
tention  of  the  testator,  that  the  owner  of  the  WUf/md 

estate 
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estate  should  be  primarily  charged  with  the  burthen;  18S0. 
and  be  aaw  no  ground  whatever,  therefore,  for  altering  ^ -^  " 
die  judgment  of  Lord  Giffbrd.  o. 

ROCKCUFFZ. 


^r^poi^^SWIFT,  in  the  Matter  of  SWIFT,  (a)  aI^^U. 

—  V.C. 

nrOIE  petition  of  William  Cornelius  Swifts  an  infant,  q^^  ^^^ 

""■    and  his  mother  Martha  Christiana  Swift  stated,  «Pon  petition, 
that  the  grand&ther  of  the  in&nt  had  bequeathed  him  a  smalinim  of 

sum  of  SOO/L  stock,  which  was  secured  to  the  testator  by  ..^todc  be- 

*    queathed  to 
the  bond  of  his  son,  the  &ther  of  the  infant,  together  an  infant, 

with  all  the  interest  that  might  be  due  upon  the  bond,  at  ^^J^^^^^^ 
the  time  of  the  testator's  decease ;  that  the  will  was  duly  proceeds  ap- 
proved in  December  1820 ;  that  the  infant's  father  be-  fng^^STfn- 
came  insolvent,  and,  in  February  1827,  conveyed  his  curredforne- 
estates  to  trustees,  to  be  sold  for  the  benefit  of  such  of  hig  account, 
his  creditors  as  should  execute  the  trust  deed ;  that  the  and  that  die 
estates  were  sold  accordingly,  and  that  the  creditors  stodc  should 
who  joined  (including  among  others  the  executrix  of  w^^^T^*^ 
the  grandfather's  will,)  received  out  of  the  proceeds,  a  and  the  di- 
dividend  of  6s.  in  the  pound  upon  the  amount  of  their  ^  his^oSier 

several  debts;  and  that  the  dividend  received  by  the  towards  his 

•  <*iitiii  ti        maintenance* 

executrix,  on  account  of  the  bond-debt  bequeathed  to 

the  petitioner,  amounted  to  54/.  135.,  which  sum  had 
been  laid  out  in  the  names  of  trustees  in  the  pur* 
chase  of  60/.  195.  lid.  3  per  cent,  reduced  Bank  an- 
nuities; that  the  father  of  the  infant  petitioner  had 
deserted  his  family  and  had  absconded,  leaving  his  wife 
with  William  C.  Swift  and  five  other  children,  all  infants 

of 

{a)  This  and  the  following  with  the  subject  considered  in 
case  are  inserted  here  in  con-  Ex  parte  Knott,  in  the  Matter 
wqocDoe   of  thdr  connection      of  England^  ante,  ^,A99. 
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1828.  of  tender  years,  dependent  upon  her  for  support,  and 
^~   '  without  any  means  of  providing  for  them,  except  by  her 

SwiTT.  own  labour ;  that  she  had  incurred  a  debt  of  8/.  105.  for 
clothing  and  necessaries  on  account  of  her  son  William 
C.  Svoiftj  who  had  no  other  fortune  than  his  grand* 
father's  legacy,  and  no  means  of  discharging  the  debt, 
his  only  regular  income  being  a  salary  of  1  Ss.  a  week. 
The  petition  prayed  that  a  sufficient  part  of  the 
60/.  195.  lid.  reduced  annuities  to  discharge  the  said 
debt,  and  the  costs  of  the  application,  might  be  sold, 
and  that  the  residue  might  be  transferred  into  the  name 
of  the  Accountant-General,  and  the  dividends,  as  they 
became  due,  paid  to  the  petitioner  Martha  C  Smfij  for 
the  maintenance  of  the  other  petitioner,  her  son. 

The  trustees  were  served  with  the  petition,  but  did 
not  appear. 

Mr.  Rogers  for  the  petitioners. 

The  Vice-Chancellor  made  the  order. 
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Ex  parte  CHAMBERS,  in  the  Matter  of  ^^^^ 

CHAMBERS.  "^q^  * 

^I^HIS  was  the   petition  oF  Frances  Jnn  ChamberSf  Order  made 

-■■    Elizabeth  Chambers,  Charlotte  M.  Chambers^  Emma  "J»°  petition, 

^  that  executors 

Chambers,  and  Robert  W.  Chambers,  who  were  the  infant  should  be  at 
children  of  Jchn  Chambers,  deceased,  and  were  of  the  JSn^tmaf? 

respective  ages  of  seventeen,  sixteen,  fifteen,  fourteen,  sums,  part  of 
^    1    1  the  capital  of 

4nd  eleven  years.  ^e  reSduaiy 

^  shares  be- 

The  will  otjohn  Chambers,  of  Ortan,  farmer,  chiu*ged  g  father  to  his 

certain  real  estates  (thereby  devised  to  his  son  Andrem),  ""^t  chii- 

^  dren,  towards 

with  a  legacy  of  150/.  to  bis  son,  the  petitioner  Robert  their  main- 

W.  Chambers,  and  with   legacies  of  100/-  each  to  the  ^^^%S"" 
other  petitioners,  his  daughters,  which  sums  were  to  be  advancement, 
paid  to  them  respectively  on  their  severally  attaining  the  gh^  did^nok 
age  of  twenty-one,  or  being  married  with  the  consent  vcft  till  the 
and  approbation  of  his  executors,  which  ever  should  first  of  age. 
Iiappen^      The    tesrtator  further  charged   the  devised 
estates  with  the  payment  of  interest  at  4  per  cent,  upon 
each  of  the  aforesaid  sums  from  the  time  of  his  decease 
until  they  should  become  payable ;  and  he  directed  the 
interest  to  be  applied   in   the  meantime  towards  the 
xnaintenance,  education,  and  bringing  up  of  the  several 
parties  entitled  to  the  principal  money.     All  the  rest 
and  residue  of  his  personal  estate  he  gave  to  two  trus- 
tees {whom  he  also  named  his  executors  and  the  guardi- 
ans of  his  children),  upon  trust  for  his  infant  children, 
the  petitioners,  at  twenty-one,  or  marriage  with  such 
consent  as  aforesaid,  with  benefit  of  survivorship  and 
accruer ,  and  he  directed  that  their  respective  shares  of 
such  residue,  which,  in  the  case  of  the  daughters,  were 

to 
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1829*       to  be  one  third  less  than  that  allotted  to  the  son,  should 

'    '  *7^     be  laid  out  and  remain  at  interest  till  they  became  seve- 
£x  porto 

Chambebs.  rally  payable,  and  should  be  subject  to  the  like  proyiso 
with  respect  to  the  application  of  the  interest  in  the 
mean  while,  as  the  will  declared  relative  to  the  charges 
upon  the  devised  estates.  The  will  then  contained  the 
following  clause :  —  "  And  I  hereby  give  full  power  and 
authority  to  my  said  executors  and  trustees,  from  time 
to  time,  to  advance  such  sum  or  sums  of  money  as  they, 
or  the  survivor  of  them  shall  think  necessary,  out  of  the 
portion  or  portions  to  which  such  children  shall  be  en- 
titled as  aforesaid,  to  pay  for  an  apprentice  fee,  or 
otherwise,  in  the  discretion  of  my  said  executors,  or  the 
^survivor  of  them,  for  the  advancement  in  life  of  any  of 
my  said  children  during  their  respective  minoriUes^  and 
to  deduct  the  money  so  advanced  out  of  the  principal 
money  to  which  such  child  or  children  may  respectively 
be  entitled  under  this  my  will."  The  testator  died  in 
June  1828,  and  his  will  was  proved  by  the  executors  m 
January  1829. 

The  petition,  after  setting  forth  these  facts,  stated^ 
that  the  mother  of  the  petitioners  was  dead,  and  that 
the  petitionei*s  was  left  wholly  unprovided  for,  and  had 
no  property,  except  what  they  might  become  efititled  to 
by  virtue  of  their  father's  will ;  that  their  shares  ill  their 
father's  residuary  personal  estate,  over  and  above  the 
sums  charged  upon  the  land  in  their  favour,  were  esti* 
mated  to  amount  to  about  300/.  to  the  son  Robert  W* 
CAatnberSy  and  to  about  200/.  to  each  of  the  daughterSf 
the  interest  of  which  would  be  altogether  inadequate  to 
their  support  and  education.  The  prayer  was,  that  the 
guardians  of  the  petitioners,  and  executors  of  the  wili^ 
might  be  authorized  to  pay,  towards  the  advancement  in 
the  world  of  the  infant  petitioners  respectively,  the  whole 
or  such  part  of  their  respective  shares  of  the  residues  as 

the 
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Ae  said  guardians  and  executors  and  executors  might       1829. 

in  their  discretion  think  proper,  by  way  of  fee  or  pre-  »   wte 

mium  upon  placing  them  out  as  apprentices,  or  in  their  Cnf^^n^^ 
maintenance»  education,  and  clothing. 

The  allegations  in  the  petition  were  verified  by  the 
affidavit  of  one  of  the  trustees ;  who  farther  deposed, 
that  if  he  and  his  co-trustee  were  authorized  to  make^ 
at  their  discretion,  advances  of  the  kind  now  sought,  it 
would,  in  his  opinion,  greatly  assist  the  success  of  the 
in&nts  in  life;  and  that,  unless  such  authority  was  given, 
he  did  not  know  how  they  were  to  gain  a  livelihood, 
without  accepting  menial  situations,  or  iqpplying  for 
parochial  relief. 

Mr.  W,  LeCf  who  appeared  in  support  of  the  petition, 
submitted,  that  where  the  legacies,  lefl  by  a  parent  to 
his  infant  chUdren,  are  so  small  that  the  interest,  till  the 
in&nts  came  of  age,  would  go  but  a  little  way  towards 
their  maintenance  and  education,  whereas  the  principal 
might  be  most  usefully  applied  before  that  period  in 
prepftring  them  for  getting  forward  in  the  world,  the 
Cour^  for  the  sake  of  better  effectuating  the  testator's 
wi^he^i  has  omsidered  itself  at  liberty  to  break  in,  to 
sqme  extent,  upon  the  capital;  Barlow  v.  Grnifi^(a), 
Franklin  v.  Green  (5),  Harvey  v.  Harvey  (c)b  £r  parte 
Qreen{d)f  Ex  parte  Sa)i/i(e);  and  it  would  be  more 
especially  disposed  to  do  so  in  the  present  instance, 
where  some  discretionary  power  for  the  advancement 
of  the  infants  was  already  expressly  vested  in  the  trus- 
tees. These  children  would  start  in  life  with  better 
prosoects  of  success,  if,  on  coming  of  age,  they  had 

obtained 

(a)  1  Fem,25S,  the  other  cases  on  the  subject 

(&)  S  Vem.  137.  arc  mentioned  in  the  note  to 

(c)  3  P.  lVfHt.il.  I  Vem.  255.  3d  edit. 

(d)  I  J.^  W.  253.  Most  of         (e)  Ante,  p.  575. 
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1B29.  obtained  the  advantage  of  a  good  education,  and  had 
E  oarte  ^^^^  lOOl.  in  their  pockets,  than  they  could  do»  though 
Chaicmui.  possessed  of  thrice  that  sum,  if  their  minds  had  been 
left  till  then  without  discipline  or  instruction.  The 
language  of  Lord  Keeper  North  was,  that  *^  the  money 
laid  out  in  the  child's  education  was  most  advantageous 
and  beneficial  for  the  infiint ;  and,  therefore,  he  should 
make  no  scruple  of  breaking  into  the  principal,  where 
so  small  a  sum  was  devised  that  die  interest  thereof 
would  not  suffice  to  give  the  legatee  a  competent  main* 
tenance  and  education/'  {a)  It  was  not  necessary  that 
a  bill  should  be  filed,  or  even  a  reference  be  directed ; 
Ex  parte  Green,  Speaking  of  applications  of  this  de» 
scription  by  petition,  Lord  Hardwicke  observed,  in  Ex 
parte  Whi(field{b\  <^  that  it  might  be  an  inducement  to 
persons  of  worth  to  accept  of  the  guardianship,  when 
they  have  the  sanction  of  this  Court  for  any  thing  they 
do  on  account  of  maintenance^  which  otherwise  wooU 
be  at  their  own  peril,  and  likewise  of  use  in  saving  the 
expense  of  a  suit  to  an  infant's  estate." 

The  Lord  Chancellor,  after  some  hesitation,  made 
an  order  that  the  executors  and  guardians  might  be  at 
liberty  to  pay  out  of  the  respective  shares  of  the  petitioners 
in  their  fether's  residuary  estate^  the  sum  of  2BL  on  ao» 
count  of  Robert  W.  Chambers^  and  20/.  on  account  of 
each  of  the  female  petitioners,  towards  their  mainten* 
ance,  education,  and  advancement  in  the  world. 

(a)  1  fVm.255.  {b)  2Aik.3l6. 
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BAGLEY  V.  MOLLARD.  May  26. 

June  IS. 

^I^HE  will  of  John  MoUard^  dated  in  I8IO9  contained,  Where?ertlia 
among  other  bequests,  the  following :  —  "I  give  ^"^^^ ^% 

and  bequeath  unto  my  son,  James  MoUardj  bis  execn-  children  in  a 

tors  and  administrators,  all  that  ray  other  messuage^  dudr?onti-°" 
tenement,  or  dwelling-house  and  premises,  with  their  mate  children, 
^ppurt^ances,  at  Knightsbridge  aforesaid,  and  held  by  ^e  extended 
xne  under  the  said  lease,  and  now  let  to  Richard  Davis,  to  illegitimate 
l^ricklayer;  to  hold  to  my  son,  James  MoHard,  his  exe-      a  testator 
cantors  or  administrators,  for  and  during  all  the  remainder  f  ^*u**i?  • 
of  my  term,  estate,  and  interest  therein ;  in  trust,  never-  trust  for  his 
tlieless,  that  he,  my  said  son  James  Moliard,  his  exe-  jbSoLm  the 
cutors  or  administrators,  do  and  shall,  from  the  quarter  only  surviving 

day  next  after  my  decease^  receive  and  take  the  rent  ^^  iViUiam** 

thereof,  ""^  8*^®  ^^^ 
residue  of  his 

property,  after  the  death  of  his  wife  and  daughter,  to  all  the  children  of  his  sons 

JamM  and  WiUiam^  and  of  his  dau<>hter  Sarah,  in  equal  shares;  JSUxabctA  was 

illqntimate,  and  WUUam  had  no  other  child :  Held, 

That  BUMobeth  did  not  take  any  share  of  the  residue. 

Qq 
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Bagley 

V. 
MOLLARO. 


thereof,  and,  after  and  subject  to  the  paying  the  pro* 
porlionable  part  of  the  reserved  rent  to  the  ground 
landlord  thereof,  fine  and  fees  of  renewal,  and  charges 
and  expenses  of  keeping  the  said  premises  in  tenantable 
repair,  pay,  apply,  and  dispose  of  the  net  clear  surplus 
or  residue  of  such  rent,  or  any  improved  rent  tliereoi^ 
for  and  towards  the  support  and  maintenance  of  my 
grandchild,  Elizabeth  MoHardy  the  now  only  surviving 
child  of  my  son,  William  Mollard,  until  she  shall  attain 
the  age  of  twenty-one  years,  or  day  of  marriage ;  such 
marriage  being  with  the  privity  and  consent  of  my  said 
son,  James  Mollard^  his  executors  or  administrators,  and 
not  otherwise;  when  I  give  and  bequeath  the  then  term 
of  years,  estate,  and  interest  in  my  said  lease,  or  any  re- 
newed lease  thereof,  and  the  renewed  lease  thereof,  and 
the  messuage  and  premises  thereby  demised,  unto  my  said 
grand^lnughter,  the  said  Elizabeth  Mollardy  her  execu- 
tors, administrators,  and  assigns  (subject  a^  aforesaid),  she 
or  they  giving  and  executing  to  my  executors  a  release  and 
discharge  on  giving  up  the  possession  thereof;  when  I  willy 
order,  and  direct  the  said  James  MaUardy  his  executors 
or  administrators,  to  assign  such  lease  and  premisies  unto 
my  saiil  grand-daughter,  or  as  she,  in  ca^e  of  her  mar- 
riage with  such  consent  as  aforesaid,  sliall  then  direct  or 
appoint,  but  for  her  own  sole  use  and  benefit."  H^  dis- 
posed of  the  residue  of  bis  estate  in  the  following  words: — 
*^  And  as  to  all  the  rest,  residue,  and  remainder  ofmj  real 
estate,  whether  in  possession,  remainder,  or  expectapcyi 
I  give  and  devise  the  same  unto  my  said  wife,  Elizabeth 
Mollardf  and  her  assigns,  for  and  during  the  term  of  l^er 
life ;  and  from  and  after  her  decease,  then  I  give  and  be- 
queath the  same,  together  with  the  general  residue  of 
my  leasehold  and  personal  estate,  chattels,  and  other 
effects  whatsoever  and  wheresoever,  monies,  and  secu- 
rities (or  money,  and  debts  of  every  kind,  not  herein- 
before by  me  given  and  bequeathed  absolutely  or  in  trust 
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in  mantier  aforesaid^  to  and  for  the  sole  use  and  be- 
hoof and  benefit  of  my  said  daughter,  Mary  Bagley^  to 
hold  to  her  and  her  assigns  for  and  during  her  life;  and 
from  and  after  her  decease,  I  give,  devise,  and  bequeath 
the  same  and  every  part  thereof,  according  to  the  tenor 
of  such  estate,  and  my  term,  estate,  and  then  interest 
therein  unto,  among,  and  between  all  and  every  the 
children  of  my  said  son,  James  McUard,  William  MoU 
lard^  and  Mary  Bagley^  as  shall  be  then  living,  and  to 
receive  and  take  the  same  as  tenants  in  common,  and 
not  as  joint  tenants,  their  heirs,  executors,  adminis- 
trators, and  assigns;  and  I  hereby  nominate  and  ap- 
point my  said  son,  James  MoUardf  and  Robert  Bagley 
guardians  to  all  and  every  my  said  grandchildren 
daring  their  respective  minorities,  or  until  their  mar- 
riages with  such  consent  as  aforesaid." 


583. 
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The  testator  died  in  1811,  leaving  two  sonsy  James 
Mallard  and  William  MoUard,  and  one  daughter,  Mary 
BagUyj  him  surviving. 

Elizabeth  Mollard^  named  in  the  will,  was  an  illegiti* 
mate  child  of  William.  In  1794,  after  her  birth,  he  in- 
termarried with  her  mother,  and  had  subsequently  two 
sons,  both  of  whom  died  in  1810.  He  never  had  any 
other  legitimate  issue.  James  Mollard,  the  son,  had 
three  illegitimate  children,  but  no  legitimate  issue. 

The  question  in  the  cause  was,  whether  Elizabeth 
MoHard  was  entitled  to  a  share  of  the  residue. 


Mr.  Bethelf  for  Mary  Bagley  and  her  children. 

*^  Children"  in  the  residuary  gift  must  be  construed 
legitimate  children ;  and  the  circumstance  that  there  are 
no  legitimate  children  of  William  cannot  vary  the  con- 

Q  q  2  struction. 
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struction.  Godfrey  v.  Davis  {a)^  Cartwright  v.  VaxD' 
dry  {b\  Kenehel  v.  Scrafton  (c),  Swaine  v.  Kennerley.  {d) 
If  William  had  legitimate  children,  they  would  unques- 
tionably be  the  persons  to  take ;  and  no  instance  can  be 
found  in  which  legitimate  and  illegitimate  children  have 
taken  under  the  same  description.  *^  It  was  argued  with 
great  force,"  says  Lord  Eldon^  in  Wilkinson  v.  Adam^  {e) 
^^  that,  if  this  testator  had  lived  until  the  death  of  hb 
wife,  as  he  did,  and  had  afterwards  married  Ann  Leasts^ 
and  had  legitimate  children  by  her,  those  children  must 
have  taken;  and  legitimate  and  illegitimate  children 
cannot  both  take  under  the  same  description :  and  it 
would  be  very  difficult  to  persuade  me  that  they  can.'* 
If  an  illegitimate  child  of  William  is  entitled  under  this 
residuary  bequest,  why  should  it  not  also  include  ille- 
gitimate children  o^  James  and  Mary?  In  Wilkinson  ▼.' 
Adamy  the  children,  in  whose  favour  the  devises  were 
made,  were  in  substance,  though  not  in  name,  described 
in  the  will  as  illegimate:  and  so  unequivocal  was  the 
description,  that  Lord  Eldon  observes  {g\  ^*  It  is  im- 
possible that  he  could  mean  any  thing  but  illegitimate 
children."  Here  Elizabeth  MoHard  is  not  described  as 
illegitimate ;  and  there  is  no  allusion  in  the  will  to  any' 
circumstance  which  could  even  suggest  the  notion  of 
illegitimacy. 


Mr.  Girdlestone,  jun.,  for  Elizabeth  Mdlard. 

In  Wilkinson  v.  Adam^  it  was  held,  that,  under  a  de- 
vise to  the  children  whom  the  testator  might  have  by 
Ann  Lewisy  who  was  not  his  wife,  three  natural  chil- 
dren of  Ann  Lewisj  who,  at  the  date  of  the  will,  bad 
acquired  the  reputation  of  being  the  testator's,  would 

take: 


(a)  6  Vet,  43. 
(6)  5  Vet.  530, 
(c)  2  East,  530. 


(rf)  1  Vet.  4' B,  469. 
(e)  1  Vet,  4  B,  4  68. 
ig)  I  Vet,  4  B,  469. 
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take :  and  the  ground  of  the  decision  was,  that  it  ap- 
peared, from  the  contents  of  the  will,  that  illegitimate 
children  were  the  objects  of  the  testator's  bounty.  In 
the  present  case,  Elizabeth  Moliard  is  described  as  the 
grand-child  of  the  testator,  and  the  only  surviving  child 
of  Williams  and  the  testator  must  have  meant  to  in- 
clude her  among  the  children  of  his  sons  James  and 
William.  To  exclude  her  from  taking  a  share  of  the 
residue  as  a  child  of  William^  is  to  refuse  to  her  the 
character  which  the  will  expressly  gives  her.  It  has 
never  been  decided,  that  legitimate  and  illegitimate 
children  can  in  no  case  take  together  under  the  descrip- 
tion of  children  ;  and,  in  Wilkinson  v.  Adam,  the  three 
common  law  Judges  inclined  strongly  to  the  opposite 
opinion.  "  It  was  possible,"  said  they  (a),  "  that  the 
testator  might  outlive  his  wife,  and  marry  Ann  Lewisy  and 
have  legitimate  children  by  her :  the  words  of  the  devise 
are  large  enough  to  include  such  children ;  and  there 
appears  no  express  intention  to  exclude  them ;  though 
probably  the  testator  had  them  not  in  contemplation. 
We  incline  to  think,  therefore,  that  such  children  would 
take  under  the  devise ;  but  the  conclusion  drawn  from 
thence,  that,  under  the  circumstances  of  this  case,  the 
illegitimate  children  cannot  take  with  them,  is  not,  as 
we  think,  well-founded.  We  think  that  the  illegitimate 
children  take,  because  they  were  clearly  meant;  and 
that  if  legitimate  children  of  the  description  above  men- 
tioned would  also  take,  it  is  because  the  words  are  large 
enough  to  reach  them,  and  the  testator  expressed  no 
intention  to  exclude  them,  though  he  did  not  contem* 
plate  their  existence.''  They  then  proceed  to  comment 
at  considerable  length  on  the  cases  which  had  been 
referred  to  in  the  argument  as  establishing  a  contrary 

doctrine. 

Mr. 

(fl)  1  Vet.  4-  B.  454. 

Qq  3 
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18^0.        •    Mr,  Girdlestone,  sen.,  for  other  Defendants^ 


Bagley 

MOLLABO. 

June  19. 


The  Master  of  the  Rolls. 

The  testator,  John  MoUard^  having  three  children 
living,  namelj^,  James  MoUardf  William  Mallard^  and 
Mary  Bagley^  bequeathed  a  leasehold  house  to  his  son 
James  MoUard^  in  trust  for  his  grandchild  Elizabeth 
Mollardj  whom  he  described  as  tlie  then  only  surviving 
child  of  his  son  William  Mollard;  and  he  concluded  his 
will  by  a  residuary  bequest  to  all  and  every  the  children 
of  his  sons  James  Mollard^  William  Mollard^  and  his 
daughter  Sarah  Bagley.  Elizabeth  Mollardj  the  grand* 
child,  was  illegitimate ;  and  the  question  in  the  cause  is^ 
•whether  she  was  entitled  to  a  share  under  the  residuary 

In  the  case  of  Wilkinson  v.  Adam,  the  common  law 
Judges,  who  assisted  Lord  Eldon,  seem  to  have  en- 
tertained an  opinion  that  illegitimate  children,  who 
were  described  in  the  will,  might  take  jointly  with  l^i- 
timate  children,  under  the  general  description  of  chil- 
dren ;  but  Lord  Eldon  was  plainly  not  of  that  opinion.; 
and  I  entirely  concur  with  him  in  thinking,  that,  when- 
ever the  general  description  of  children  will  include 
legitimate  children,  it  cannot  also  be  extended  to  ill^i- 
timate  children.  In  Wilkinson  v.  Adam,  the  illegitimate 
children  were  described  to  be  illegitimate  in  the  will^ 
which  is  not  the  case  with  respect  to  Elizabeth  Mallard. 
But  I  am  of  opinion  that  this  circumstance  makes  no 
difference  in  the  case. 

I  must  declare  that  Elizabeth  Mollard  is  not  entidec} 
|o  a  share  of  the  residue,  {a) 

(a)  Harris  v.  Lloyd^  I  Turn.  4r  R fit.  310. 


CASES  IN  CHANCERY.  587 

1830. 


SABERTON  v.  SKEELS.  June  12. 

^■^HE  testator,  Thomas  Skeelsy  by  his  will  gave  to  each  The  words 

^    of  his  daughters  the  sum  of  1000/.,  which  he  di-  "jS^r^nu 

rected  to  be  settled  in  manner  thereinafter  mentioned ;  atives"  are  to 

and  he  then  directed  the  settlement  in  the  following  jn  ^1,^  q^. 

words:  —  "And  as  to  the  said  several  sums  of  1000/.  binary  sengc 

1  1    T     T    1     1        1       i.  1  1  *•  of  executors 

so  to  be  settled,   1  do  hereby  direct  that  each  sum  or  and  adminis- 

1000/.  so  belonirin^  to  each  be  invested  in  the  funds,  in  trators,  unless 
•,  ^  .  controlled  by 

the  names  of  my  said  trustees  and  the  daughter  entitled  the  context  of 

to  the  same,  or  shall,  in  the  same  names,  be  put  out  on 
real  security,  the  interest  thereof  to  be  paid  to  the 
daughter  entitled  to  the  same,  for  which  her  receipt 
alone  shall  be  sufficient,  and  which  shall  not  be  subject 
to  the  debts  or  control  of  any  husband  she  may  have, 
and  shall,  after  her  death,  pass  and  be  subject  according 
to  any  will  or  disposition  she  may  under  her  hand  and 
seal  make  thereof,  and  for  want  thereof,  shall  go  to  her 
personal  representatives;  and  if  the  daughter  so  entitled 
to  tlie  said  sum  of  1000/.  shall  at  anytime  choose  to 
sidk  the  same,  or  any  part  or  parts  thereof  in  the  pur- 
chase of  one  or  more  annuities  for  her  own  life,  in  like 
manner  payable  to  her  for  her  sole  use,  and  not  subject 
to  the  debts  of  her  husband,  my  said  trustees,  together 
with  such  daughter,  are  hereby  authorized  and  required 
to  invest  the  same  accordingly  on  government  or  good 
real  security,  but  not  otherwise." 

The  PlaintiiF  was  the  husband  of  one  of  the  daughters, 
who  had  died  leaving  children  ;  and  the  wife  having 
made  no  appointment  of  the  1000/.  by  will  or  otherwise, 
the  Plaintiff  took  out  administration  to  her,  and  claimed 
to  be  entitled  to  the  1000/. 

Q  q  4.  Mr. 
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1830.  Mr.  Tinny  J  Mr.  Preston^  and  Mr.  Cockerell^  for  the 

l"  ^'  ■  ^      Plaintiff: 
Saserton 

8KBEL8.  Mr.  iyncA,  for  the  children. 

Mr.  Bickerstethy  for  other  defendants. 

The  argument  for  the  plaintiff*  was>  that  ^  personal 
representatives"  was  synonymous  with  <^  executors  and 
administrators,"  and  gave  the  daughter  an  absolute  in- 
terest ;  that  this  interest  was  not  displaced  by  the  power 
of  appointment,  which  had  not  been  exercised ;  and,  con- 
sequently, that  the  husband  was  entitled  as  administrator 
to  his  wife :  or,  if  it  should  be  held  that  the  personal  re- 
presentatives of  the  wife  were  to  take  as  purchasers,  the 
husband  alone  sustained  the  character  of  personal  repre- 
sentative ;  in  that  character  he  would  take  the  fund  as 
a  purchaser ;  and  there  was  no  principle  of  law  on  which 
he  could  be  held  to  be  a  trustee  for  the  children. 

On  behalf  of  the  children,  it  was  argued,  contra^  that 
the  words  could  not  be  considered  to  vest  in  the  wife  an 
absolute  interest  in  the  fund,  because  such  an  interest  was 
inconsistent  with  the  total  exclusion  of  the  marital  right 
of  the  husband;  that  the  express  authority  given  to  the 
wife  to  sink  the  principal  in  the  purchase  of  an  annuity 
for  her  life  would  have  been  unnecessary,  if  the  corpus 
of  the  legacy  had  vested  in  her  absolutely ;  that,  the 
legacy  being  given  to  the  separate  use  of  the  wife  for  life^ 
remainder  to  such  person  as  she  might  appoint,  reminder 
to  her  personal  representatives,  whoever  took  as  personal 
representative,  could  take  only  as  a  purchaser;  that 
there  was  a  manifest  intention  to  exclude  the  husband ; 
and  that  the  next  of  kin  must  have  been  those  whom  the 
testator  meant  to  designate  by  the  words  ^^  personal  re» 
presentatives." 

The 
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The   following   authorities   were    cited: — Price  v.         18S0. 
Strange{a)j  Evans  v.  Charles  (i),    Bridge  v.  Abbot  (c), 
Jennings  v.  GaUimore  (</),  Long  v.  Blackall  {e\  Anderson 
V.  Dawson  (g),  Bailey  v.  Wright  (A),  Bipley  v.   Waters 
worth  (i),    Wellman   v.   Bawring  (A:),    Garrick  v.   Z^or^/ 

7%e  Master  ^Mr  Rolls. 

All  words  are  to  be  understood  in  their  ordinary 
sense,  unless  controlled  by  the  context  of  the  will.  The 
ordinary  sense  of  the  words  *^  personal  representatives '* 
b,  executors  and  administrators;  and  the  substitution 
of  these  words  for  ^^  personal  representatives"  would 
vest  an  absolute  interest  in  the  wife.  I  find  in  this 
will  nothing  to  control  this  ordinary  sense :  on  the  con- 
trary, it  is  fortified  by  the  power  given  to  invest  the 
1000/.  in  the  purchase  of  an  annuity  for  the  life  of  the 
wife,  which  manifests  that  she  was  the  sole  object  of 
the  testator's  intention ;  and  the  interest  thus  vested  in 
the  wife  belongs  to  the  Plainti£f^  as  her  husband  and 
administrator. 

(a)  6  Mad.  159.  (g)  15  Vet,  532. 

\b)  1  Amt.  128.  (A)  18  Vet.  49. 

\c)  3  Bro,  C,  C  224.  (t)  7  Vet.  425. 

(d)  5  Vet.  146.  ik)  2  Rutt.  574. 

(#)  5  Vet.  486.  (/)  14  Vet.  372. 
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j£"i:x4,  WILSON  V.  HALLILEY. 

Whether  a       THHE  will  of  the  testator,  Benjamin  Wilson^  contained^ 

^"'be'^'Sd*  '^^^'*  ^^'^»  ^^  following  bequest:* :  —  «  I  give,  devise, 

out  of  the  and  bequeath  unto  my  good  friends  RicJiard  Tinker^  John 
^otl^t^  /fofliT^j^,  and  Thomas  Todd,  whom  I  hereby  appoint 
estate  is  to  be  joint  executors  of  this  my  will,  and  their  heirs,  upon  the 
mui  rents  and  trusts  nevertheless,  and  to  and  for  the  ends  and  purposes 

profits,  or  by    hereinafter  expressed  and  declared,  that  is  to  say,  upon 

sale  or  inort" 

gage,  is  a  trust  that  they,  the  said  John  Hallileyy  and  Richard  Tinier, 

xjuestion  of  ^^^  Thomas  Todd,  or  the  survivors  or  survivor  of  them» 
intention,  to  ^  '  ^  ' 

be  collected  or  the  heirs  of  such  survivor,  shall,  and  do,  as  soon  as 
text*  f  the^°'  conveniently  may  be  after  my  decease,  dispose  of,  col- 
will,  and  from  lect,  get  in,  and  convert  into  money,  all  my  personal 
to%^^C^ihe  ^s^fi^^  <ui^  effects ;  and  also  shall  and  do,  at  such  time 
money  is  to  as  to  them  or  him  shall  seem  most  proper,  sell  and  dis- 
pose of  all  and  every  my  shares,  estate,  and  interest 
in  the  Huddersficld  Canal  for  the  best  and  utmost  price 
that  can  be  had  or  gotten  for  the  same,  and  on  payment 
of  the  purchase  money,  to  sign  and  give  proper,  valid, 
and  effectual  receipts,  and  other  discharges  and  acquit* 
tances  for  the  same ;  and  by  all  lawful  ways  and  means, 
to  convey  the  said  shares,  estate,  and  interest  unto  the 
purchaser  or  purchasers  thereof,  and  with  and  out  of 
the  monies  to  arise  and  be  gotten  in,  by  the  means  afore- 
said or  otherwise,  under  or  by  virtue  of  this  my  will, 
and  the  rents,  issues,  and  profits  of  my  said  real  estates, 
and  every  of  them,  and  every  part  thereof,  in  trust,  in 
the  first  place,  to  pay  the  said  legacy  or  sum  of  50/.  by 
me  hereinbefore  given  to  my  said  wife;  and  the  said 
annuity  or  yearly  rent  charge  of  100/.  or  50/.,  as  the 
case  may  be,  to  her  and  her  assigns  for  and  during  the 
term   of  her  natural   life;   and,  in  the  next  place,  to 

pay 
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pay  and  satisfy  my  funeral  expenses,  and  all  such  debts 
as  shall  be  due  and  owing  by  me  to  any  person  or  per- 
sons whomsoever,  by  specialty,  simple  contract,  or  other- 
wise howsoever,  at  the  time  of  my  decease,  or  which  shall 
afterwards  become  due,  and  the  interest  of  such  of  the 
said  debts  as  shall  carry  interest ;  and,  in  the  next  place, 
to  levy  and  raise  out  of  the  rents  and  profits  of  my  said 
real  estate  the  sum  of  5850/.,  and  place  the  same  out  at 
interest  on  some  eligible  security  or  securities,  and  pay 
the  interest  or  proceeds  of  the  sum  of  1000/.,  part 
thereof^  when  and  as  the  same  shall  be  received,  unto  my 
brother,  Joseph  Wilson^  and  his  assigns,  for  and  during 
the  term  of  his  natural  life ;  and  as  soon  as  conveniently 
may  be  after  his  death,  to  call  in  the  sum  of  1000/.,  part 
of  the  said  principal  sum  of  5850/.,  and  pay  the  sum  of 
200/.  out  of  the  same  unto  my  nephew  Thomas^  son  of 
my 'said  brother  Joseph^  and  the  remaining  800/.  unto 
and  equally  amongst  all  other  the  children  of  my  said 
brother  Joseph ;  and  upon  trust  to  pay  the  interest  of  the 
sum  of  1500/.,  other  part  of  the  said  sum  of  5850/., 
when  and  as  the  same  shall  be  received,  unto  my  said 
nephew,  John  Rhodes^  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  and  as  soon  as  conveniently  may 
be  after  the  death  of  the  said  John  Rhodes^  to  call  in  the 
said  sum  of  1500/.,  part  of  the  said  sum  of  5850/.,  and 
pay  and  divide  the  same  unto  and  equally  among  all 
and  every  the  children  of  the  said  John  Rhodes ;  and 
upon  trust  to  pay  the  sum  of  1500/.,  other  part  of  the 
said  sum  of  5850/.,  unto  and  equally  amongst  all  and 
every  the  children  of  my  sister  Mary^  who  was  in  her 
life-time  the  wife  of  David  Blaymire ;  and  upon  trust  to 
pay  the  sum  of  400/.,  other  part  of  the  said  sum  of 
5850/.,  unto  my -niece,  Frances  Blakeley^  the  wife  of  Beu- 
ben  Blahelej/f  or  her  legal  representatives :  and  whereas  I 
am  now   responsible    as    surety   for  the   said   Retiben 

• 

BlakeUy  unto  Richard  Greenwood,  for  the  sum  of  100/., 

now 
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now  it  is  my  will  and  mind,  and  I  do  hereby  order  and 
direct  my  said  trustees  and  executors  to  deduct  and 
retain  the  said  sum  of  100/.,  and  all  interest  now  due 
or  hereafter  to  become  due  in  respect  of  the  same, 
unless  it  shall  happen  to  be  paid  and  satisfied  by  the 
said  Reuben  Blakeley^  or  some  other  person  or  persons 
on  his  behalf,  out  of  the  said  sum  of  400/.  by  me  herein- 
before directed  to  be  paid  to  the  said  Frances  BlaJceley 
as  aforesaid ;  and  upon  trust  to  pay  the  sum  of  400/L, 
other  part  of  the  said  sum  of  5850/.,  unto  my  niece, 
Sarah  GiU^  the  wife  of  John  Gillj  or  her  legal  repre- 
sentatives; and  upon  trust  to  pay  the  sum  of  400/.) 
other  part  of  the  said  sum  of  5850/.,  unto  my  niece, 
Anne  Hinchcliffii  the  wife  of  Marmaduke  Hinchcliffe^  or 
her  legal  representatives ;  and  in  the  event  of  my  wife 
Mary  not  surviving  me  for  the  space  of  five  years,  but 
not  otherwise,  upon  trust  to  pay  the  sum  of  300/.,  other 
part  of  the  said  sum  of  5850/.,  unto  Miss  ElizabetA 
Tinker  J  the  sister  of  my  said  wife,  or  to  her  legal  repre- 
sentatives: but  if  my  said  wife  should  happen  to  live 
beyond  the  time  above  mentioned,  then  it  is  my  will 
and  mind  that  the  said  sum  of  300/.  shall  sink  into  and 
become  part  of  the  residue  of  my  said  estate  and  eflfectSy 
and  be  disposed  of  in  manner  hereinafter  mentioned; 
and  upon  trust  to  pay  the  sum  of  200/.,  other  part  of 
the  said  sum  of  5850/.,  unto  John  Oldroyd^  his  exe- 
cutors, administrators,  and  assigns,  if  he  should  live  to 
attain  the  age  of  twenty-one  years,  but  not  otherwise ;  and 
upon  trust  to  place  the  sum  of  100/.,  other  part  of  the 
said  sum  of  5850/,  out  at  interest  on  good  security,  and 
pay  the  interest,  dividends,  and  proceeds  thereof,  when 
and  as  the  same  shall  be  received,  unto  Richard  Old* 
royd^  the  brother  of  my  late  wife,  and  his  assigns,  for 
and  during  the  term  of  his  natural  life,  and,  as  soon  as 
conveniently  may  be  after  his  death  to  call  in  the  said 
aum  of  100/.,  and  pay  the  same  unto  and  equally  among 

all 
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all  and  every  bis  children ;  and  upon  trust  to  pay  the 
sum  of  5O/.9  residue  of  the  said  sum  of  5850/.9  unto 
William  Rhodes^  son  of  my  nephew  John  Rhodes,  his  v. 

executors,  administrators,  and  assigns,  if  he  shall  live  to 
attain  the  age  of  twenty-one  years,  but  not  otherwise; 
also  I  give  and  bequeath  unto  James  Crosland^  my  ap- 
prentice (if  he  continue  in  my  service,  or  in  that  of  my 
trustees  or  executors,  until  the  expiration  of  his  inden- 
tures of  apprenticeship,  by  lapse  of  time,  but  not  other- 
wise,) the  sum  of  10/.,  which  I  direct  shall  be  paid  to 
him  out  of  my  estate  and  effects.  And  it  is  my  will 
and  mind,  that,  in  case  any  of  the  legatees  or  other  per- 
sons entitled  to  any  benefit  or  interest  under  or  by  virtue 
of  this  my  will,  shall  happen  to  die  before  the  money, 
or  the  benefit,  or  provision  hereby  given  or  made  to  or 
in  bis,  her,  or  their  favour  shall  be  raised  and  paid,  and 
shall  leave  lawful  issue,  then  it  is  my  will  and  mind, 
and  I  do  hereby  direct  my  said  trustees  and  executors 
to  apply  the  interest  of  the  money,  which  the  parent 
so  dying  would  have  been  entitled  unto  under  this  my 
will,  for  and  towards  the  maintenance  and  education 
of  such  issue,  until  the  younger  of  them  shall  attain 
the  age  of  twenty-one  years;  and  then  I  will  and 
direct  that  the  principal  money,  or  the  parent's  share, 
shall  be  forthwith  paid  and  divided  unto  and  equally 
amongst  such  issue,  if  more  than  one,  but  if  only 
one,  wholly  to  that  one.  And  it  is  my  will  and  mind^ 
and  I  do  hereby  direct  my  said  trustees  and  executors 
to  carry  on  the  colliery  which  1  now  possess  in  Dewsbtiry 
aforesaid,  and  also  the  mill  there,  which  is  now  in  my 
own  occupation,  if  an  eligible  tenant  cannot  be  procured 
for  the  said  mill,  or  if  my  said  trustees  think  it  most 
advisable  to  retain  the  said  mill  in  their  hands ;  and  I 
hereby  authorize  them,  and  the  survivors  ancT  survivor 
of  them,  and  the  heir  of  such  survivor,  to  occupy  and 
retain  in  their  hands  the  lands  now  in  my  own  posses- 
sion, 
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sion,  and  by  such  ways  and  means  as  to  them  shall, 
seem  best,  to  raise  and  levy  out  of  my  estate,  effects, 
and  property,  whether  real  or  personal,  so  much  and 
such  sums  and  sum  of  money  as  shall  be  requisite  and 
expedient  the  better  to  enable  them  and  him  to  carry 
on  and  continue  the  said  colliery,  mill,  and  works ;  and 
from  time  to  time  to  appoint  a  proper  person  or  per- 
sons, with  an  adequate  salary  or  salaries,  to  superintend 
such  colliery  and  mill,  and  the  works,  affairs,  and  busi- 
ness relative  thereto;  and  I  do  hereby  authorize  and. 
empower  my  said  trustees  and  executors,  and  the  sur- 
vivors and  survivor  of  them,  and  the  heirs  of  such  sur- 

• 

vivor,  at  any  time  or  times,  until  all  and  every  the  trusts 
hereby  in  them  reposed  shall  be  carried  into  effect,  by 
indenture  or  indentures,  or  other  instrument  in  wridug, 
under  their  respective  hands  and  seals,  whether  referring 
or  not  referring  to  this  present  power,  to  grant,  demise, 
or  lease  all  or  any  part  of  the  real  estate  by  me  herri)y. 
given  and  devised  to  them  as  aforesaid  to  any  person  or 
persons,  for  any  term  or  number  of  years  not  exceeding 
seven  years  from  the  making  thereof  respectivdy,  to 
take  effect  in  possession,  or  within  six  months  after  the 
making  thereof,  and  not  in  reversion  or  by  way  of 
future  interests,  so  that  upon  every  such  lease  there  be, 
reserved  and  made  payable  half-yearly  during  the  con- 
tinuance thereof  and  to  be  incident  thereto,  the  best  and 
most  improved  rent  or  rents  that  can  reasonably  be  bad 
and  obtained  for  the  same,  without  taking  any  fine, 
foregift,  or  income  in  respect  of  the  making  thereof^  and. 
so  that  none  of  the  lessees  shall  be  made  by  any  clause 
or  words  thereiil  contained  free  from  impeachment  or 
exempted  from  punishment  for  committing  waste,  and 
so  that  in  every  such  lease  there  be  contained  a  clause 
in  the  nature  of  a  condition  of  re-entry,  in  case  the  rent 
and  rents  thereupon  to  be  reserved  be  behind  and  un- 
paid for  the  space  of  twent}'»one  days :  provided  always, 

and 


C^SES  IN  CHANCERY. 


595 


and  it  is  my  will  and  mind,  that,  in  case  any  mortgage 
which  now  or  at  any  time  after  my  decease  shall  or  may 
be  charged  upon  all  or  any  part  of  my  said  real  estate 
shall  be  called  in,  and  the  monies  which  shall  have 
come  to  tl^e  hands  of  my  said  trustees  and  executors 
shall  be  inadequate  and  insufficient  to  pay  and  satisfy 
the  same,  then  I  do  hereby  order  and  direct  and  em- 
poifer  my  $f|id  trustees  and  executors,  or  the  survivors 
or  survivor  of  them,  or  the  heirs  of  such  sui-vivor  to 
r^ise  and  levy,  borrow  and  take  up  at  interest,  by  way 
of  mortgage  or  charge  upon  my  said  real  estate,  or  any 
part  thereof,  such  sum  or  sums  of  money  as  shall  be 
necessary  to  pay  and  satisfy  such  mortgage  or  mort- 
gages and  the  interest  due  thereon,  and  all  costs, 
charges,  and  expenses  incident  to  the  calling  in  of,  or 
borrowing  money  to  satisfy,  the  same  and  every  part 
thereof;  and  in  order  thereto,  and  for  the  purp)ose  of 
perfecting  such  mortgage  or  mortgages,  it  shall  and  may 
be  lawful  to  and  for  my  said  trustees  and  executors,  and 
the  survivors  or  survivor  of  them,  and  the  heirs  of  such 
survivor,  by  any  indenture  or  indentures  to  be  by  them 
or  him  pealed  and  delivered  in  the  presence  of  and 
attestj^  by  two  or  more  credible  witnesses,  to  subject 
and  charge  my  said  real  estate,  which  I  hereby  devise 
to  them  for  that  purpose,  or  a  competent  part  thereof, 
to  and  with  the  payment  of  such  sum  and  sums  of 
money  so  to  be  borrowed  as  aforesaid,  with  interest  for 
the  same,  so  as  the  premises  so  to  be  subjected  and 
charged  as  aforesaid  be  made  redeemable  on  payment 
of  the  sum  or  sums  of  money  so  to  be  borrowed  thereon, 
or  on  security  thereof,  and  interest  for  the  same :  And  I 
do  hereby  empower  and  authorize  my  said  trustees  and 
executors,  and  each  and  every  of  them,  to  retain  out  of 
my  personal  estate,  or  the  rents  and  profits  of  my  said 
real  estate,  all  such  costs,  charges,  and  expenses  as  they 
or  any  of  them  shall  or  may  from  time  to  time  be  put 

unto 
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1880*  unto  in  or  about  the  execution  hereby  in  them  reposed, 
or  in  any  wise  incident  thereto,  together  with  an  ade- 
quate and  reasonable  compensation  and  satisfaction  for 
their  and  each  and  every  of  their  trouble  in  or  about 
the  same ;  and  it  is  my  will  and  mind,  and  I  do  herd>y 
direct  my  said  trustees  and  executors,  by  and  out  of  the 
rents  and  profits  of  my  said  real  estate^  to  educate  my 
said  nephew,  John  Wilson^  so  as  to  qualify  him  in  thdr 
judgment  for  a  tradesman  and  a  man  of  business :  And 
when  and  so  soon  as  a  sufficient  sum  of  money  shall  be 
raised  by  all  and  every  or  any  of  the  means  aforesaid,  to 
pay,  satisfy,  and  discharge  all  my  just  debts,  funeral 
expenses,  the  costs  incident  to  the  carrying  of  this  my 
will  into  execution,  the  several  sums  of  money  by  me 
hereinbefore  given  and  disposed  of,  and  the  expenses  cyf 
the  education  of  my  said  nephew,  John  Wilsonj  then  I 
give  and  devise  all  my  messuage,  dwelling-house,  or  tene- 
ments situate  at  or  near  Dewsbwy  Moor^  in  the  town* 
ship  of  Dewsbttry  aforesaid,  and  at  or  near  Fall  Lane^ 
in  the  said  township,  and  now  or  lately  in  the  serend 
and  respective  occupations  oi  John  Noblcj  NeUy  Oldro^ 
Thofnas  Norths  George  Wilson^  William  Tolson,  John 
Chailessj  David  Batley^  Widow  EUis^  and  Thomas 
Hemingway^  and  also  two  messuages  or  dwelling-houses 
which  I  am  now  erecting  or  have  lately  built  at  Dew^ 
bury  Moor  aforesaid,  adjoining  or  near  to  the  said  mes- 
suage in  the  occupation  of  Thomas  Norths  unto  my  niece 
Hannah  Blakeley^  the  daughter  of  my  late  brother 
William  Wilson^  and  her  assigns,  during  the  term  of  her 
natural  life;  and  after  her  decease,  then  I  give  and  de- 
vise the  same  and  every  part  thereof  unto  and  equally 
among  her  lawful  issue  and  their  several  and  respective 
heirs  and  assigns  for  ever :  also,  I  give  and  bequeath 
unto  my  said  niece,  Hattnah  Blakeley^  her  executors^ 
administrators,  and  assigns,  the  sum  of  200/.,  to  be  paid 
her  by  my  nephews,  John  and  William  Wilson,  in  equal 

shares 
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shares  and  proportions  out  of  the  estates  and  property  ^  1880. 
by  me  hereinbefore  given  and  devised  to  them  re- 
spectively, within  twelve  months  next  after  they  shall 
respectively  come  to  the  possessfon  thereof:  also  I  give 
and  devise  all  those  my  estates,  situate  in  the  township  of 
Deuodmnfj  called  PilgrinCs  Cattagfj  and  the  lands  ad- 
joining, including  the  allotment  of  newly  inclosed  land. 
Sorrel  Hallj.  and  the  lands  thereto  belonging  or  ad- 
joining, including  the  allotment  of  newly  inclosed  land. 
Maple  Closef  ShepRercTs  Close^  &c.,  and  also  all  that  my 
ooliiery  in  Dembury  aforesaid;  subject  nevertheless  to 
the  payment  thereout  of  the  same  100/.,  part  of  the 
sum  of  200/.  which  I  have  hereinbefore  given  to  my 
niece  Harriet  Blakeley  aforesaid,  and  aTso  to  the  pay-^ 
ment,  within  twelve  months  next  after  my  said  nephew 
John  Wilson  shall  come  to  the  possessfon  of  the  property 
by  me  last  above  given  to  him  as  aforesaid,  of  the  sum  of 
300/.,  which  I  hereby  give  and  bequeath  unto  his  sister 
Matyj  to  hold  the  said  premises  unto  my  said  nephew 
Mln  Wilson  and  his  assigns  during  the  term  of  his  natural 
life;  and  from  and  immediately  after  his  decease,  then  I 
give  and  devise  the  same  unto  his  lawful  issuer  iFmore 
than  one,  equally,  and  their  several  and  respective  heurs 
and  assigns  for  ever:  but  if  my  said  nephew  Joseph 
Wilson  should  happen  to  die  without  lawful  issue,  then* 
I  give  and  devise  the  said  last-mentioned  estate  and 
premises  unto  William  Wilson^  son  of  my  nephew  Wil^ 
liam  Wilson^  his  heirs  and  assigns  for  ever;  subject 
nevertheless  and  charged  with  the  payment  of  the 
further  sum  of  300Z.,  which  I  hereby  give  and  bequeath 
unto  Mary^  sister  of  my  said  nephew  John  Wilson,  to  be 
paid  to  her  within  twelve  months  next  afler  the  said 
Wittiam  Wilson^  my  great-nephew,  shall  become  en* 
titled  to  the  property  hereby  given  and  devised  to  him  ; 
abo  I  give  and  devise  unto  my  nephew  William  all  that 
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piece  or  parcel  of  land,  situate  at  Dctaogreen  in  Dem^ 
bury  aforesaid,  which  he  purchased  of  me ;  and,  subject  to 
the  receipt  of  the  rents  and  profits  thereof  by  my  said 
trustees  and  executors  for  the  purposes  aforesaid,  I  give 
and  devise  unto  my  said  nephew  WiUiam  all  my  mes- 
suages, buildings,  lands,  and  hereditaments  situate  at 
or  near  Dewsbury  Moor  aforesaid,  and  now  or  lately  in 
the  respective  occupations  of  George  Crawshaw^  Benr 
jamin  Robinson^  and  Joseph  Highanij  or  their  respective 
under-tenants ;  and  also  all  that  my  close  or  parcel  of 
land  situate  at  or  near  RaveiCs  Lodge^  in  Dewsbury  afore- 
said, and  now  in  the  bccupatiou  of  John  Honningwayt 
and  also  all  that  my  messuage  and  builduigs  situate  at 

.  DetDsbunfi  and  now  or  lately  in  the  occupation  oi  Joseph 
Carter^  or  his  assigns,  to  hold  the  same  unto  my  said 
nephew  William  Wilson^  and  his  assigns,  for  and  during 
the  term  of  his  natural  life,  subject  nevertheless  to  the 
payment  thereout  of  the  sum  of  100/.  part  of  the  said 
sum  of  200/.,  which  I  have  hereinbefore  given  to  my 

.  niec^  Hannah  Blakeley^  and  from  and  after  his  decease, 
then  I  give  and  devise  the  same  to  his  natural  issue^  if 
more  than  one  equally,  and  their  several  and  respective 
heirs  and  assigns  for  ever ;  and  as  to  all  the  rest,  re« 
sidue,  and  remainder  of  my  real  estate^  situate  in 
Dewsbury  aforesaid  or  elsewhere,  I  devise  the  same  and 
every  part  thereof,  subject  to  the  receipt  of  the  rents  and 
profits  thereof  by  my  said  trustees  and  executors  for  the 
purposes  aforesaid,  unto  and  equally  between  my  said 
nephews  John  and  William  Wilson^  and  their  several  and 
respective  heirs  and  assigns  for  ever,  as  tenants  in  com*' 
mon,  and  not  as  joint  tenants." 


The  question  in  the  cause  was,  whether  the  sum  of 
5850/.,  in  the  wiU  mentioned,  was  to  be  raised  by  sale  or 
mortgage,  or  by  annual  rents  and  profits  ? 

Mr. 
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Mr.  PemberUm  and  Mr.  Kinderdey^  for  the  Plamti£& 

contended,  that  the  money  ought  to  be  raised  by.^a^e  or 

mortgage.  i, 

HAiiLiLir* 

Mr.  BkJcersteih  and  Mr.  Garratt^  contrd. 

The  argument  consisted  of  a  commentary  on  the  dif- 
ferent clauses  of  the  will ;  and  in  the  course  of  it  the 
following  authorities  were  cited :  Allan  v.  Backhouse  {a\ 
ley  V.  Gilbert  {b\  Evelyn  v,  Evelyn  {c\  Codrington  v. 
Foley,  {d) 


The  Master  of  the  Rolls.  Jme  14. 

Whether  the  58502.  is  to  be  raised  out  of  annual  rents 
and  profits,  or  by  sale  or  mortgage,  is  a  mere  question 
of  intention,  to  be  collected  from  the  context  of  the  will, 
or  from  the  purposes  to  which  the  money  is  to  be  iq>- 
plied.  If  those  purposes  require  the  immediate  pay- 
ment of  the  money,  then  it  must  be  intended  that  the 
testator  could  not  mean  satisfaction  by  annual  rents  and 
profits,  but  by  sale  or  mortgage. 

The  first  direction  here  is,  that  the  trustees  are  to  con* 
▼art  the  personal  estate  into  money,  and  to  sell  the  canal 
shares ;  and  with  and  out  of  the  monies  so  to  arise,  and 
the  rents,  issues,  and  profits  of  the  real  estates,  to  pay  a 
l^acy  of  BOL  and  an  annuity  of  1002.,  and  the  testator's 
hmeral  expenses  and  debts*  Inasmuch  as  debts  can  be 
immediately  claimed,  —  to  the  extent  of  this  purpose,  if 
necessary,  a  sale  or  mortgage  might  certainly  be  made. 
The  testator  proceeds  to  direct  the  trustees,  in  the  next 
place,  to  raise  and  levy,  by  and  out  of  the  rents  and  pro- 
fits of  his  real  estate,  the  sum  of  5850/.,  and  to  place  the 

same 

(a)  2  Fei.  ^  B.  SS.  (c)  9  P.  Wmt.  €59. 

(6)  2  P.  Wm$.  13.  ((Q  6  rc$.  564. 
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1880.  same  out  at  interest  upon  some  eligible  security;  and  he 
then  apportions  this  sum  between  different  legatees^  gi^ 
ing  life  interests  to  many  of  them,  with  remainders  over 
to  their  children ;  and  if  the  subsequent  part  of  the  will 
did  not  afford  a  different  construction,  it  might  be  in- 
ferred, from  the  circumstance  of  his  giving  life  estates, 
that  he  meant  the  money  immediately  to  be  raised,  be- 
cause the  delay  attending  the  accumulation  of  Uie  sum 
by  renta  and  profits,  might  altogether  defeat  the  inten- 
tion of  his  bounty  to  the  legatees  for  life.  He  proceeds, 
however,  to  direct,  that,  in  case  any  of  his  l^atees 
shall  happen  to  die  before  the  legacies  given  to  them 
shall  be  raised  and  paid,  and  shall  leave  lawful  issuer 
the  issue  shall  enjoy  the  benefit  intended  for  the  patent 
He  is  not  to  be  understood  hei;e  as  speaking  of  a  death 
of  a  l^atee  in  his  lifetime,  but  of  a  death  at  any  sub0e> 
quent  period  before  the  legacy  is  paid ;  and  an  infei^ 
ence  arises  that  he  considered  some  time  must  elapse 
before  the  legacies  would  be  nused,  which  is  hardly 
consistent  with  an  intention  that  the  58502.  shall  be  im- 
mediately raised  by  sale  or  mortgage.  He  afterwards 
authorizes  and  empowers  bis  trustees  to  grant  leases  of 
all  or  any  part  of  his  real  estate;  and,  in  case  any  mort- 
gages, which  he  had  made  or  might  make  of  his  real 
estate,  should  be  called  in»  to  levy,  borrow,  and  take  up 
at  interest,  by  way  of  mortgage,  the  sums  necessary  to 
pay  and  satisfy  such  mortgages,  and  all  interest  due 
thereon;  and  the  observation  here  arising  is,  that  he 
intended  to  preserve  all  his  real  estate,  and  that  he  did 
not  mean  that  his  trustees  should  have  power  to  sell 
any  part  of  his  real  estate,  even  for  the  purposes  of  pay- 
ing off  mortgages ;  and  that  whenever  he  intended  that 
they  should  have  a  power  to  mortgage,  he  expressed  it 
in  direct  terms*  He  next  authorizes  his  trustees  to 
retain  their  costs,  charges,  and  expenses  out  of  hb  per- 
sonal estate^  or  the  raits  and  profits  of  his  real  estate; 

and 
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and  by  and  out  of  the  rents  and  profits  of  his  real  estate 
to  educate  one  of  his  nephews  ;  and  it  is  plain  that,  by 
the  term  '^  rents  and  profits/'  in  the*cases,  he  meant 
annual  rents  and  profits.  He  then  states,  that,  when  a 
sufficient  sum  of  money  is  raised  by  ail  and  every  or 
any  of  the  ways  and  means  aforesaid,  which  is  by  the 
application  of  his  personal  estate^  and  the  rents  and 
profits  of  hb  real  estate,  to  discharge  all  his  just  debts, 
funeral  expenses,  and  the  several  sums  of  money  by  him 
before  given,  he  devises  a  certain  real  estate  to  his  niece 
and  her  issue;  and  this  points  not  to  an  immediate  de- 
vise^ but  to  a  devise  which  is  to  take  effect  at  a  future  or 
postponed  period.  He  then  gives  to  the  same  niece  a 
sum  of  200/.  to  be  paid  by  his  two  nephews,  Jclm  Wil^ 
urn  and  WiUiam  Wilsonj  within  twelve  months  after  they 
dhall  respectively  come  into  possession  of  estates  there- 
inafter given  to  them ;  and  he  gives  another  l^^acy  of 
900/.  to  be  paid  by  John  Wilson  to  his  sister  within  the 
same  period  of  twelve  months.  The  time  fixed  for  the 
payment  of  the  legacies  by  the  nephews  plainly  im- 
ports a  postponed  possession  of  the  estates  devised  to 
them.  Subsequent  legacies  are  given  on  the  same 
terms.  He  then  devises  to  his  nephew  WiUiam  a  cer- 
tain estate,  ^'  subject  to  the  receipt  of  the  rents  and 
profits  thereof  by  his  trustees  and  executors  for  the 
purposes  aforesaid :  *'  and  as  to  the  rest,  residue,  and 
remmuiderof  his  real  estate,  he  devises  the  same,  '*  sub- 
ject to  the  receipt  of  the  rents  and  profits  thereof  by  his 
trustees  and  executors  for  the  purposes  aforesaid,"  to  his 
nephews,  John  and  WiUiam  Wilson^  and  their  heirs. 


1830. 


The  two  last  devises,  added  to  the  observations  bdbre 
made,  appear  to  me  to  leave  no  doubt  that  the  purposes 
of  the  trust  were  to  be  satisfied  out  of  the  annual  rents 
and  profits,  and  not  by  sale  or  mortgage;  and  the  de« 
of  the  Court  must  be  accordingly* 

Rr  S 
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South  (a).  Here  the  fund  was  not  in  the  hands  of  Colonel  1830. 
Dqt^y  and,  in  fact,  he  never  received  any  part  of  it.  \«.  '  '~ 
There  was  nothing  to  hinder  the  Marquis  from  direct-  o. 

ing  that  his  prize-money  should  be  paid  to  another  per-   Wmjuimc^kmi 
son ;  and  it  is  clear  that  the  present  Piamtiffs  could  not 
have  daimed  a  lien  on  it  in  any  hands  except  those  of 
Colond  Doyle. 

The  Sclicttor^General  (Sir  E.  B.  Sugden),  for  the 
crown. 

Mr.  Spencey  Mr.  Wright^  and  Mr.  Wray^  for  odier 
Defendants. 

The  Master  of  the  Rolls. 

In  order  to  constitute  an  equitable  assignmenti  there 
must  be  an  engagement  to  pay  out  of  the  particular 
fiind.  I  am  not  at  liberty  to  conjecture  what  might  have 
been  the  intention  of  the  parties,  except  as  it  is  to  be 
collected  from  the  expressions  of  the  letter;  and,  giving 
to  the  words  of  the  letter  their  natural  signification,  I 
cannot  there  find  any  engagement  on  the  part  of  the 
Marquis  of  Hastings  to  pay  the  debt  out  of  this  mo- 
ney:— ^^  As  I  shall  leave  to  you  the  distribution  of  the 
prize-money,  I  have  to  mention  that  the  cxecutoi*8  of 
Mr.  Sims  are  claimants  upon  it."  The  natural  import 
of  the  words  is  not  a  direction  to  Colonel  Doyle  to  pay 
the  debt,  but  an  intimation  that  the  executors  of  Sims 
are  claimants  upon  that  fund,  of  which  the  Marquis 
means  to  leave  the  distribution  to  the  discretion  of  Co- 
lonel Doyle*    The  bill  must,  therefore,  be  dismissed.  (6) 

{fl)  5  Swanst,  592.  S  Ves.  85.       Ex  parte  Smiih, 

■(b)  Yeettet  v.  Groves,  1  Ftt,  6  Fes.  446.  Ex  parte  Aldermfp 
Jan.  280.    Ex  parte  ScudamorCy      1  MatUL  55. 
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June  16. 

L.C. 

1831. 
July  95. 
August  8. 

Where  a  tes- 
tator directs  a 
goyemment 
annuity  of  a 
certain 
amount  to  be 

Eurcbased  for 
is  wife  with- 
in a  given 
time,  and  the 
wife,  at  the 
request  of  the 
executors, 
assents  to 
postpone  the 
time  of  pur- 
chase, and 
afterwards 
dies  before  it 
is  purchased, 
her  personal 
representative 
wul  beentitled 
to  the  sum 
which  would 
have  pur- 
chased the 
annuity. 


DAWSON  V.  HEARN. 

HTHOMAS  HEARN,  by  his  will,  after  giving  among 
other  legacies,  SOO/.  to  his  wife,  bequeathed  as  (bil- 
lows :  —  ^^  I  also  direct,  that,  from  and  oat  of  my 
monies  and  personal  estate,  an  adequate  sum  be,  within 
three  calendar  months  next  after  my  decease,  laid  out 
and  invested  in  the  purchase  of  a  government  annuity 
of  2501,  per  annum,  in  the  name  and  for  the  use  of  my 
wife  during  her  life ;  and  I  further  will  and  direct  tha^ 
in  case  my  personal  estate  shall  prove  insufficient  to 
purchase,  and  pay  and  satisfy,  the  annuities  and  several 
pecuniary  legacies  hereinbefore  by  me  directed  and 
given,  I  charge  and  make  subject  my  estate  at  Shig^ 
borough  with  and  to  the  deficiency  therein.  All  the  rest 
and  residue  of  my  personal  estate,  not  hereinbefore  by 
me  given  and  disposed  of,  I  give  to  my  brother,  William 
Hearrij  to  be  disposed  of  among  his  children  and  grand- 
children, as  he  may  think  fit ;  and  I  nominate  and  i^ 
point  my  brother  WUliam  Heam^  and  nephew  Thomas 
Hearuj  executors  of  this  my  will." 

He  died  on  the  28th  of  April  1827. 


The  wife,  Susannah  Heam^  died  on  the  28th  of  No* 
vember  1827,  before  any  annuity  had  been  purchased, 
or  any  payments  in  respect  of  it  made  to  her. 

The  bill  was  filed  by  the  personal  representative  of 
the  wife,  claiming  the  sum  which  would  have  been 
necessary  to  purchase  the  annuity,  if  the  direction  in  the 
testator's  will  had  been  followed. 


The 


Mr. 
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The  executors  stated  in  their  answer,  that,  at  the  18S0. 
death  of  the  testator,  the  assets  consisted  principally  of 
monies  out  on  securities,  which  could  not  be  immediately 
gotten  in :  that,  at  the  end  of  three  months  from  the  tes- 
tator's death,  they  had  not  possessed  assets  sufficient  to 
purchase  the  annuity;  that  the  funds  were  then  very  high, 
and  the  health  of  Susannah  Heam  very  precarious :  that 
the  Defendant,  Thomas  Heam^  who  principally  acted  in 
the  executorship,  informed  Susanna/i  Heam  of  his  in- 
tention to  postpone  the  purchase  of  the  annuity ;  and 
told  her,  he  doubted  not  that  she  would  feel  satisfied 
with  the  security  of  WiUiam  Hearn^  his  father,  and  him- 
self as  the  executors  of  the  testator,  for  the  payment  of 
the  annuity  in  the  mean  time ;  to  which  she  made  no 
objection :  that  it  was  never  considered  by  them,  or 
either  of  them,  that  Susannah  Heam  was,  or  could  be, 
entitled  to  the  principal  sum  required  ibr  the  purchase 
of  the  annuity,  or  any  part  thereof;  and  that  Susannah 
Heam  never  made  any  demand  of  any  principal  sum  in 
respect  of  such  annuity. 

Mr.  Bickersteth  and  Mr.  Svoanstonf  for  the  Plaintiff. 

Where  there  is  a  bequest  of  an  annuity,  the  legatee 
may  take  either  the  annuity,  or  a  gross  sum  equal  to  the 
price  of  the  annuity.  Yates  v.  Compion  (a),  Barnes  v. 
M(/wley{b)^  Bayley  v.  Bishop  (c),  Palmer  v.  Craufurd  {d) ; 
and  the  principle  of  these  authorities  was  recognised 
in  a  late  case  of  Brown  v.  Ross.  The  widow  of  this 
testator  had  a  right  to  the  value  of  this  annuity;  and, 
as  the  annuity  was  not  purchased,  her  representatives 
are  entitled  to  receive  the  sum  by  which  that  value  is 
represented. 


(a)  2  P.  Wnu.  308.  (c)  9  Ves,  6. 

Ijb)  3  V€S.$OS,  id)  5  Swam.  ^M. 
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sented  to  postpone  iu    At  the  time  of  her  death  she  1830. 

retained  the  right  to  have  the  adequate  sum  invested ;  *^  ~- 

and  her  executor  is  now  mititled  to  claim  it  as  part  of  v. 

her  personal  estate.  Hba»w. 


^  ihe  dedree  it  was  referred^to  the  Master,  to  inqnite 
^bat  iAiin  wodid  have  been  required,  at  the  expiration  of 
three  months  from  the  decease  of  the  testator,  to  pur- 
chase a  government  annuity  of  250/.  during  the  life  of 
Susannah  Reams  and  it  was  'declared,  that  the  Piain- 
tifi  were  entitled  to  that  sum,  together  with  interest 
thereon  at  the  rate  of  4  per  cent  from  the  end  of  the 
three  months. 


The  Defendants  appealed  from  his  Honor's  decree. 

Sir  Edward  Sugden  and  Mr.  Swanstoriy  in  support  of        i85i. 
the  decree.  ^ 

The  cases  of  Palmer  v.  Cratifurd{a)  and  Bayley  v. 
Bishop  {b)  decide  the  present  question.  The  latter,  in- 
deed, goes  a  great  deal  farther:  for  there  a  sum  of 
money  was  to  be  laid  out  in  an  annuity  for  a  son,  after 
the  death  of  his  mother ;  and  although  the  mother  out- 
lived the  son,  so  that  the  time  for  making  the  invest- 
ment never  arrived,  the  money  was  directed  to  be  raised 
and  paid  to  his  representative.  If  Mrs.  Heam  had 
survived  her  husband  but  a  single  hour,  her  executor, 
upon  the  principle  of  that  case,  would  be  entitled  to  the 
value  of  this  annuity.  In  point  of  fact,  however,  the 
period  limited  for  the  Investment  expired  before  Mrs. 
HearrCs  death ;  and  though  she  consented  to  a  post- 
ponement 

(a)  3  5i«Illf .  482..  (i)  t  P.  Wm.  J08. 
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tent  of  allowing  the  annuitant  an  option ;  the  case  itself 
decided  nothing,  for  the  report  does  not  state  in  what 
right  the  money  was  decreed,  and  Jane  Styles^  whom 
the  Plaintiff  represented,  was  the  legatee  both  of  the 
annui^  and  the  residue.  There  is  no  law  which  de- 
clares that  a  testator  may  not  restrict  his  bounty  to  a 
mere  annual  provision,  or  which  releases  his  executors 
from  the  obligation  to  carry  that  purpose  strictly  into 
effect,  provided  he  has  expressed  it  in  distinct  and  im« 
perative  terms.  Doubtless  the  legatee  of  an  annuity, 
who  IS  sui  juriSf  may  sell  it  the  day  after  it  is  bought; 
but  the  trouble  and  loss  attending  a  sale  will,  in  general, 
deter  him  from  such  a  step ;  especially  if  the  annuitant 
be  an  elderly  female,  to  whom  a  comfortable  main- 
tenance, well  secured,  is  far  more  valuable  than  any 
price  &he  could  obtain.  The  cases  referred  to  have  all 
proceeded  upon  the  principle  of  there  being  a  gross 
sum  given;  which,  being  ascertained  by  the  testator  him* 
seli^  the  legatee  is  permitted  to  deal  with  at  his  pleasure. 
That  distinction  is  expressly  taken  in  Barnes  v.iZ(nn2^.(a) 
If  the  legatee  of  an  annuity  be  a  bad  life,  are  the  exe- 
cutors to  have  no  discretion  with  regard  to  the  time 
and  mode  of  securing  the  annuity  ?  May  they  not  by 
arrangement  with  the  legatee,  and  for  the  benefit  of  the 
estate,  provide  for  its  payment  in  a  different  way,  or 
postpone  the  investment  till  a  more  advantageous  op- 
portunity ;  or  must  they  at  all  events,  and  at  whatever 
cost,  at  once  set  apart  and  invest  the  price  ? 


1831. 


The  Lord  Chancellor.  * 

Upon  the  authority  of  the  cases  which  have  been 
dted,  particularly  Yates  v.  Compton  {b\  I  am  of  opinion 

that 

(a)  3  Ves.  305.  {b)  2  P,  Wm.  508. 


1851. 
Augusts 


Lord  Brougham, 
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Rolls  held,  that  the  only  question  was  concerning  the       18SK 
efiect  of  some  correspondence,  as  evidence  of  his  having     "^   "^ 
dected  to  take  a  benefit  under  the  will  in  another  way,  «. 

and  not  by  way  of  annuity.  In  Barnes  v.  EawUy{a)  Hearn. 
the  words  were,  ^^  I  bequeath  to  Mary  Steele  250/., 
which  I  have  in  the  5  per  cents.,  to  be  laid  out  in  an 
aDDuity  for  her  life."  Mary  Steele^  before  the  death  of 
the  testator,  a  few  hours  after  the  will,  had  attempted 
to  commit  suicide  and  she  effected  that  purpose  two 
days  after  his  decease.  These  were  very  strong  circum- 
stances to  shew  the  probable  intention  of  tlie  testator  to 
give  her  a  life  interest  by  way  of  annuity  only.  A  de- 
ranged person,  seekuig  to  destroy  herself,  was  evidently 
not  to  be  trusted ;  and  one  can  hardly  avoid  importing 
that  consideraUon  into  the  case.  Nevertheless,  Lord 
JjOUghhcTOttgh  made  use  of  expressions,  which  clearly 
ezdade  the  operation  of  the  argument,  by  which  it  is 
sought  to  found  the  doctrine  of  these  cases  upon  the 
drcumstance  of  there  being  a  gift  of  the  sum,  and  not  a 
mere  direction  to  lay  it  out  in  the  purchase  of  an 
annui^.  He  asks,  **  Could  I  hfvve  prevented  her  from 
selling  the  annuity  the  next  day,"  during  the  two  days 
Ae  unfortunate  woman  survived  the  testator?  The 
answer  must  be,  No.  Then  she,  or  her  personal  re- 
presentatives, had  a  right  to  the  same  benefit,  as  if  the 
annuity  had  been  purchased  during  her  life;  and  he 
adds,  **  The  interference  of  the  Court  against  the  will 
of  the  lq;atee,  to  compel  the  laying  out  the  money  in  an 
annuity  for  a  person,  her  own  mistress,  would  have  been 
porfedly  nugatory  and  vain.  The  executor  can  never 
benefit  by  it.    I  cannot  raise  a  doubt  upon  it." 

All  these  cases,  then,  appear  to  have  gone  upon  the 
principle,  that  it  is  not  material  whether  a  testator  gives 

a  sum 

0 

(a)  3  rM.305. 

Ss 
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legKj  of  5l»  hereinafter  bequeathed  to  my  executor  1880. 
Jokn  Mayy  hereinafter  mentioned,  and  the  charges  of  g  ^ 
proving  and  executing  this  my  will)  unto  my  wife  _t». 
Elizabeth  Claringboiddj  to  and  for  her  own  use  and 
benefit,  and  to  be  at  her  own  absolute  disposal,  and  free 
from  any  control  whatsoever;  provided  nevertheless 
that  if  my  said  wife  shall  make  no  disposition  thereof, 
either  by  expenditure,  sale,  transfer,  assignment,  gift,  or 
otherwise  in  her  lifetime,  or  by  her  last  will  and  testa- 
ment, then  Indirect  that  the  said  several  sums  of  200^. 
lawful  money,  and  lOOOZi  in  the  old  South  Sea  annuities, 
and  2002.  stock  in  the  3  per  cent  consolidated  Bank 
annuities,  and  residuary  personal  estate,  after  such  pay- 
ments thereout  as  aforesaid,  or  such  part  thereof  as  shall 
remain  undisposed  of  as  aforesaid,  shall,  immediately 
after  my  wife's  decease,  go  to,  and  I  accordingly  will 
and  bequeath  the  same,  unto  my  two  nephews,  Peter 
John  Saunders  and  Thomas  Saunders^  and  my  said 
niece  Ann  Gibls^  equally  to  be  divided  between  them, 
share  and  share  alike,  and  to  their  several  and  respective 
executors,  administrators,  and  assigns." 

The  widow  made  her  will,  in  which  there  was  no 
reference  or  allusion  to  her  husband's  will;  and  she 
thereby  disposed  of  all  her  personal  estate  to  other 
persons  than  those  who  were  named  in  her  husband's 
ultimate  residuary  bequest.  A  sum  of  stock,  which  was 
part  of  the  testator's  property  given  to  the  wife,  re- 
mained in  his  name  at  the  widow's  death;  and  the 
question  in  the  cause  was,  whether  this  passed  by  her 

wai? 

Mr.  Bickersteth  and  Mr.  Barber^  for  the  Plaintiffs. 

The  residuary  estate  of  Richard  Claringbould  became 
his  wife's  absolute  property;   and   it   passed    by  her 

S  s  2  will 
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will  as  part  of  her  assets*    BuU  v.  KingUon{a\  JUonuy* 
General  v.  Hall  (6)  cited  with  approbation  in  Wynne  ▼• 
9.  Haijokins  {c\  Bland  v.  Eland,  {d) 

GlBBS. 

Mr.  Pembertan  and  Mr.  Farrery  contrtL 

The  wife  had  undoubtedly  a  power  of  disposing  of 
the  stock  in  question,  either  by  applying  it  to  her 
own  use,  or  by  making  an  appointment ;  but  if  she  did 
not  dispose  of  it,  the  testator  gave  it  to  his  nephews. 
He  did  not  mean  that  it  should  be  part  of  her  general 
assets ;  her  interest  was  to  cease  with  her  life,  unless 
she  spent  the  fund  or  made  an  express  disposition  of  it; 
and  if  the  will,  which  she  has  made,  does  not  contain 
any  reference  to  her  author!^,  or  to  this  specific  fund, 
it  cannot  be  deemed  an  execution  of  her  power. 

The  Master  of  the  Rolls  was  of  opinion  that  the 
widow  took  an  absolute  interest  in  the  whole  of  the 
testator's  residuary  estate,  and  that  the  stock  in  question 
did  pass  by  her  will. 

(a)  1  Mer.  514.  this  point,   Ligkiimme  t.  GH 

lb)  Filxgibb.  314,     S  Eq.  Ab.  5  Bro. P.  C. 850.  TomLed.    UfH 

S93.  well  V.  Haltey^  1  P.  Wwu.  651.» 

(c)  1  Bro,  C.  C 179.  and  the  cates  referred  to  in  the 

{d)  2  Cor,  349.    See  also,  on  notes. 
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1830. 


Rolls. 

KINSMAN  V.  KINSMAN.  June  17. 

^T^HE  testator,  who  died  in  1780,  by  his  will  devised    jf^^i^  5 

an  estate,  called  Sandy  Parky  to  William  Kinsman        4.  S5. 
fi>r  his  life,  with  remainder  in  tail  to  his  son,  the  present  in  a  creditor*! 
Plaintifi;  then  an  infant ;  and  another  estate  called  the  *"*^  ^^^  ^^^^ 

.  &nd  costs  were 

manor  of  Northwoodf  to  the  Defendant,  Simon  Kinsman^  paid  bv  the 
for  life,  remainder  in  tail  to  his  son,  who  was  another  J^^e^'oneof 

^  '  two  devised 

Defendant.     After  the  death  of  the  testator,  a  creditor's  estates,  and 
bill  Was  filed  for  establishing  the  will  and  administering  directed^he 
tbe  estate;  and  by  the  decree  made  on  the  23d  of  May  Master  to 
1792,  after  directing  the  usual  accounts  of  the  personal  portion  wliich 

estate,  it  was  ordered,  that,  if  the  personal  estate  were  J^"  ^}^  , 

borne  by  the 

msiifficient  for  the  payment  of  the  debts,  the  two  estates  other  devised 
of  Sandy  Park  and  Norihwood  should  contribute  thereto  ^^g^^  ^^ ^i^^ 
in  proportion  to  their  respective  values.     On  the  19th  first  men- 
of  February  1798,  the  cause  came  on  for  further  direo-  wute  wm  l"^? 
tions  upon  the  Master's  report,  which  ascertained  a  titled  for  life 
CoDstiderable  deficiency  oF  the  personal  estate  for  pay-  bein^'an  ignor- 

liient  of  the  debts,  and  the  two  estates  were  ordered  to  ant  person  and 

a  day  labourer, 
be  sold.     In  pursuance  of  that  order  the  Sandy  Park  no  proceed- 

estate  was  sold  for  3400/. ;  but,  Simon  Kinsman  having  u„^er  this'lu? 
placed  the  title-deeds  of  the  Nortkwood  proper^  in  an  rection  for 
iron  pot,  and  buried  them  in  his  garden,  no  title  could  yl^^^the 
be  made  to  that  estate,  and  it  remained  unsold.    On  the  ^p^  of  which 

1 8th  of  March  1 798,  the  cause  came  on  again  for  fur-  devised  ^ute^ 

^^  was  sold.  The 
year  following 
the  tenant  for  life  died,  and  his  son,  who  was  entitled  In  remainder,  filed  a  bill  to 
diai^  the  purchaser  of  the  other  devised  estate  with  the  proportion  which  it  ought 
to  have  contributed  towards  the  debts  and  costs;  and  a  decree  was  made  by  the 
Master  of  the  Rolls  accordingly,  upon  the  ground  of  lisperulent,  which  was  held  to 
amount  to  equitable  notice  of  tne  charge. 

On  appeal  the  decree  was  reversed  by  the  Lord  ChanceUoTi  on  the  ground  that 
there  was  no  lis  pendens  at  the  time  of  the  purchase, 

Ss  3 
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1830. 


Kinsman 

t;. 
Kinsman. 


ther  directions,  when  the  debts  and  the  costs  of  the  suit 
up  to  that  hearing  were  ordered  to  be  paid  out  of  the 
3400/.,  and  it  was  referred  to  the  Master  to  settle  the 
proportion  of  the  debts  and  costs  which  ought  to  be 
borne  by  the  Northwood  estate.  The  whole  of  the  sum 
of  3400/.  was  exhausted  in  the  payment  of  debts  and 
costs,  except  the  sum  of  390/. ;  and  the  Master  reported 
that  the  sum  of  873/.  l5.  Sd.  was  the  proportion  of  the 
debts  and  costs  which  ought  to  be  borne  by  the  North'' 
'wood  estate.  An  order  was  also  made  for  laying  oat  the 
sum  of  3902.  in  3  per  cent*  consols,  and  for  the  pay* 
ment  of  the  dividends  to  W»  Kinsman  during  his  life. 


William  Kinsman  was  a  poor  and  ignorant  man,  who 
gained  his  livelihood  as  a  day  labourer;  and  no  further 
proceedings  were  had  in  the  cause  until  after  bb  death, 
which  happened  in  February  1825,  when  the  Bolicit<»r 
employed  by  the  present  Plaintiff  upon  an  applkatioD 
to  the  Court  for  the  payment  to  the  Plaintiff  of  the  som 
of  390/.,  became  apprized  of  the  facts  of  the  case ;  snd^ 
about  the  same  time,  he  discovered  that  Simon  Kinsman 
and  his  son  had,  in  the  year  1824,  joined  in  a  sale  of 
the  Nortkvcood  estate  to  a  Mr.  Fortescue  for  the  sum  of 
2700/.,  who  afterwards  conveyed  it  to  his  son»  one  of 
the  Defendants. 

The  present  was  a  supplemental  suit  for  the  purpose 
of  having  the  sum  of  873/.  Ls.  Sd.  with  interest  and  costs 
raised  out  of  the  Northwood  estate. 

Mr.  Pemberton  and  Mr.  Daniell,  for  the  Plaintiff. 

Mr.  Tinnet/  and  Mr.  Parker^  for  the  Defendants 
Simon  Kinsman  and  hb  son. 


Mr.  BicJcersteth  and  Mr.  Kindersletff  for  Mr.  Fortescue. 

The 
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The  Defendant  Fortescue  put  in  a  plea  of  purchase        1 830. 
for  Taloable  consideration  without  notice,  to  which  the      __    " 

,  .  KlNSMAM 

Plaintiff  replied :  no  evidence  was  entered  into  in  sup-  v. 

port  of  the  plea.  Kijisman. 

Several  questions  were  raised  in  the  course  of  the 
argument,  but  the  point  principally  discussed,  and  upon 
which  alone  the  judgment  turned  both  at  the  Rolls  and 
in  the  Court  above,  was,  Whether  there  had  here  been 
a  Us  pendens  of  such  a  nature  as  to  affect  the  purchaser 
with  equitable  notice*  Upon  that  point  the  following 
aothorities  were  referred  to :  Wordey  v.  Earl  of  Scar- 
borough  (a),  Gore  v.  Stacpole  (6),  Styl€  v.  Martin  {c\ 
Sugden*s  Vendors  and  Purchasers,  {d) 

The  Masteh  of  the  Rolls  decreed  that  the  sum  of 
8702.  Is.  Sd.y  with  interest  and  costs  should  be  raised ; 
stating,  that,  at  the  time  of  the  sale  to  Mr.  Fortescue^ 
diere  was  plainly  a  lis  pendens^  which  amounted  to 
equitable  notice  of  the  charge,  and  that,  but  for  the  sale, 
which  made  a  supplemental  bill  necessary,  he  would 
now  have  ordered  the  charge  to  be  raised  out  of  the 
Northwood  estate,  upon  an  application  in  the  original 
ioit. 


The  Defendant,  Fortescue^  appealed  from  that  decree.         i«3i. 

Aug.  2,  3,  4, 

Mr.  Pepys  and  Mr.  Danielle  for  the  Plaintiff. 

The  Solicitor-General  (Sir  W.  Home),  Sir  JE.  Sugdeti, 
and  Mr.  Kindersly,  for  the  Appellant. 


(a)  3  AUc.  392.  (rf)  735—8.  7th  cd.,  where  alt 

(6)  1  DaWfSO,  the  cases  are  considered. 


(c)  1  Ck.  Co.  150, 


S  s  4  In 
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183 1.        '   In  support  of  the  decree  it  was  argued,  diat»  as  Mr. 

*      -  ■■  ^     Fortescue  had  booffht  the  Nartkwood  estate  duriiur  the 
Kinsman  ... 

9.  pendency  of  a  suit,   in  which   it  had  been   dedared 

KxN«MA2(.     chargeable  with  the  sum  now  sought  to  be  recovered^ 

he  must  be  considered,  in  equity,  as  having  bad  con- 

^tructive  notice*      There  was  no  pretence  for  saying 

that  at  the  time  of  his  purchase  the  cause  was  U, 

an  end*     The  rq)ort  of  the  Master  ascertaining  che 

amount  of  the  charge  had  been  regularly  conBrmed,  bot 

no  final  decree^  directing  the  money  to  be  raised,  had 

ever  been  pronounced.     The  surplus  prodace  of  tke 

other  estate,  which  had  been  administered  in  die  saine 

^uit,  remained  in  the  custody  of  the  Court,  and,  under 

orders  made  in  the  cause,  the  dividends  were  payable 

to  the  tenant  for  life,  till  his  death  in  1825,  a  period 

subsequent  to  the  date  of  the  purchase.    Indeed,  the 

faster  of  the  Rolls  had   intimated  that,  but  for  the 

transfer  of  interest  occasioned  by  the  sale,  he  sboold 

have  felt  no  difficult  in  ordering  the  charge  to.  be 

raised  upon  a  petition  in  the  original  suit,  without  tibe 

expense  of  a  supplemental  bill.     The  existence  of  a 

Us  pendens  was  therefore  unquestbnable ;  and  it  wa$ 

scarcely  conceivable  how  the  purchaser  xxr  his  advisent 

if  they  had  used  reasonable  diligence  in  investigating 

the  title,  could  have  fidled  to  discover  the  fiict. 

)Qn  the  other  side,  it  was  contended^  thu^  if  this  were 
to  be  considered  as  constituting  litis  pendentia,  half  the 
lands  in  the  kingdom  would  be  placed  extra  commerebams 
since,  in  a  large  proportion  of  suits  instituted  for  the 
administration  of  assets,  and  under  which  charges  might 
eventually  be  established  against  re^l  estate^  no  ^al 
decree  was  ever  made ;  but  as  soon  as  their  immediate 
pbject  was  attained,  the  actors  declined  to  prosecute  them 
farther,  ^  t^e  presept  instance,  after  the  creditors,  who 
proved  their  debts,  had  obtained  a  decree  for  payment, 

they 


KiMUCAN. 
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tbey  had  no  motiTe  in  proceeding;  and  the  suit  was  of  183 !• 
coorse  suffered  to  fi[o  to  sleep.  In  common  understand-  J~  ^  ^ 
ii^y  and  for  all  practical  purposes,  a  cause  was  abso-  v. 

Intdy  determined,  when  the  object  had  been  accom- 
plished for  which  it  was  originally  commenced.  It  was 
nothing  to  the  Plaintiff  or  to  the  public,  what  equities  the 
Court  mlfjui  afterwards  see  fit  to  administer  between  the 
difl^rent  Defendants.  In  strictness  there  could  be  no 
UHs  penderUia  between  co-defendants.  The  order  made 
in  1792,  or  at  all  events  that  in  1798,  was,  therefore, 
rcaily  the  final  decree;  but  if  it  were  otherwise,  the  cir- 
comstances  which  had  occurred  since, — the  laches  of  the 
parties,  the  undisputed  transfer  of  the  property,  and  still 
more^  the  leaving  the  Defendant  Simon  Kinsman  in  the 
nndisturbed  possession  of  the  Nortttmood  estate,  thereby 
enabling  him  to  commit  a  fraud  upon  the  purchaser,  — - 
were  tantamount  to  an  abandonment  of  the  suit  And 
yet,  according  to  the  Plaintiff's  argument,  no  length  of 
time^  not  fifty  years,  or  a  century,  would  be  sufficient  to 
destroy  the  litis  pendeniiof  unless  a  decree  were  pro- 
noanced,  formally  dismissing  the  cause  out  of  Court,  a 
decree  which,  in  practice,  never  was  made,  and  which  it 
waa  nobody's  interest  to  ask.  Such  a  doctrine  was 
absurd  in  principle,  and  would  be  most  mischievous  in 
its  operation.  Lord  Bacon^  in  his  twelfth  rule  (a),  laid 
it  down,  that /i5;>^itife7i5  cannot  a£Gect  a  purchaser,  unless 
it  be  closely  and  vigorously  prosecuted. 

« 

In  addition   to  the  authoriUes  cited  in  the  Court 
below,  JSishcp  qf  Winchester  v.  Paine  {b)  was  referred  to. 


The  Lord  Chancellor,  after  stating  the  circum-     Auguttss. 
stances  of  the  case,  observed,  that  the  single  question 

was^ 

(a)  Beameis  Orders,  p.  7.  penter,  S  P.  Wms.  482.,  and  the 

{b)  1 1  Vet.  194.  Swrdly.  Car*      cases  cited  in  the  note. 


KlMSMAN. 
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1831*        wa8»-*-not  whether  Us  pendens  was  notice  to  a  pur* 
^J^^  '     chaser,  for  of  that  there  could  be  no  doubt,  —  but  whe- 

iklNBMAH 

o.  ther  there  was  or  was  not  a  lis  pendens  in  this  case  ? 

He  took  it  to  be  perfectly  clear  that,  in  order  to  con- 
stitute litis  pendentioj  there  must  be  a  continuance  of 
litis  contestatio ;  and  without  going  so  far  as  to  say  with 
Lord  Bacony  that  there  must  be  a  constant  and  vigorous 
prosecution  of  the  suit,  still  something  should  be  done 
to  keep  it  alive  and  in  activity.  It  was  unnecesnry  to 
go  through  the  authorities  which  had  been  advened  to^ 
the  rather,  as,  with  the  exception  of  Wordey  v.  JEori 
Scarborough^  where  Lord  Hardmche  drew  the  acknow* 
ledged  dbtinction  between  a  pending  suit  and  a  decree^ 
they  would  not  be  found  to  lay  down  any  distinct  principle 
upon  the  subject  He  was  ready  to  admit  that  a  decree 
for  an  account  in  a  creditor's  suit  would  not  determine 
a  lis  pendens.  But  when  the  proceedings  went  a  great 
deal  further  than  the  account ;  when  the  cause  had  been 
referred  to  the  Master,  to  see  what  proportions  of  a 
given  incumbrance  two  estates  should  respectively  bear; 
when  the  Master  had  made  his  report ;  when  that  report, 
unobjected  to  and  unexcepted  to^  had  been  finally  eon* 
firmed;  when  the  whole  of  die  equities  between  the 
parties  had  been  adjusted  and  adjudicated  upon ;  when 
every  thing  had  been  obtained  under  the  decree  which 
the  suit  had  contemplated,  and  nothing  remained  but  to 
carry  the  decree  into  eflbct,  the  case  was  most  materially 
changed.  After  the  decree^  and  before  execution,  it 
was  not  pretended  that  Us  pendens  could  any  longer 
exist.  If  that  were  in  substance  the  case  here^  to  whsX 
did  the  di£krence  in  form  amount?  It  might  be  true, 
that  no  general  decree  had  been  made  upon  the  cause 
coming  back  for  further  directions.  And  why  was  it 
so?  In  all  probabili^  because  no  farther  directions 
were  required;  the  rights  of  the  parties  having  been  as- 
certained and  decided  by  the  report,  that  report  con- 
firmed, 


The  other  Defendants,  Simon  Kinsman  and  his  son, 
were  iserved  with  the  petition  of  appeal,  bat  did  not 
appear. 


Kinsman. 
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finned,  and  still  unappealed  from,  was  in  truth  the  final  1831. 
judgment  in  the  cause.  How  many  years  had  elapsed  ..  "  "^ 
after  that  decree  had  been  pronounced?     Upwards  of  a  v. 

quarter  of  a  century ;  and  matters  might  have  gone  on 
for  a  century  longer,  because  nobody  had  any  motive  to 
interfere.  If  the  supplemental  bill  were  considered  as 
growuig  out  of  the  former  suit,  that  might,  in  a  certain 
senses  be  held  to  be,  and  perhaps  His  Honour  had  so 
lield  it,  a  continuance  and  prosecution  of  the  original 
cause;  but  it  would  be  an  abuse  of  the  plain  meaning 
of  the  term  lis  pendens  to  apply  it  to  a  case  like  the 
present,  where  the  supplemental  bill  was  not  filed,  till 
after  the  sale  had  taken  place. 

Upon  these  grounds,  his  Lordship  was  of  opinion 
that,  at  the  time  when  the  purchase  was  made,  there 
was  no  litis  pendentia  of  which  the  purchaser  was  bound 
to  take  notice,  and  that  the  judgment  of  the  Court  below 
ought,  therefore,  to  be  reversed. 


684  CASES  IN  CHANCERY. 

1880. 


^;^^j  FOSBROOKE  v.  BALGUY. 

The  eighth  of  T^XCEPTIONS  having  been  allowed  to  the  De- 

appH^only  "^  fendant's  answer,  the  Master,  under  the  authority 

to  the  case  of  Qf  ^jg  eighth  of  the  new  orders,  fixed  a  month's  time 

and  if  the  for  the  Defendant  to  put  in  his  further  answer. 

Plaintiff  after- 
wards move  to 
amend  his  UU,       The  Plaintiff  two  days  afterwards  (24rth  of  April) 

is  e^^  ^^  obtained,  as  of  course,  an  order  to  amend  his  bill,  and 
an  order  for  that  the  Defendant  should  answer  the  amendments  and 
answer  ao-  exceptions  together,  but  did  not  in  fact  amend  the 
cording  to  the  record,  till  a  great  part  of  the  month  had  elapsed.     The 

amended  bill  was  filed  on  the  14rth  of  ilfoy,  and  on  the 
7th  of  t^nf^,  the  Defendant,  having  been^served  with  the 
order  to  amend,  obtained  an  order  for  a  commission  to 
take  his  answer  to  the  amendments  and  exceptions,  with 
six  weeks'  time  to  return  the  same. 


The  Plaintiff  now  presented  a  petition  to  discfaai^ge 
that  order  for  irregularity,  on  the  ground  that  the  De- 
fendant ought  to  have  answered  the  amendments  and 
exceptions  within  the  month  fixed  by  the  Master. 

Mr.  Rogers^  in  support  of  the  petition. 

Mr.  Campbdlf  carUrd. 

The  Master  qf  the  Rolls. 

The  eighth  order  applies  only  to  the  case  of  ex- 
ceptions. If  a  plaintiff  afterwards  amend  his  bill,  the 
defendant  is  entided  to  an  order  for  time  to  answer  ac- 
cording to  the  old  practice.     If  it  were  otherwise,  the 

plaintiff, 


CASES  IN  CHANCERY.  625 

plaintifi^  by  delaying  to  amend,  would  deprive  the  de-        18S0. 

fendant  of  the  time  allowed  by  the  Master  to  answer  „~  ^~ 

^  FOSBBOOKS 

exceptions.  o. 

Petition  dismissed  with  costs.  »^^<*^y- 


PROPERT  V.  PARKER.  Jiwesn. 

rilHIS  was  a  bill  for  the  specific  performance  of  a  irtheDefend- 
coQtract  for  the  purchase  of  a  leasehold  house,  writes  the 

The  contract  was  written  by  the  Defendant,  but  was  ^recmcntfor 
.        ,  the  purcbaie 

not  Signed  by  him.    It  stated  the  agreement  in  the  of  a  leasehold 

third  person,  in  the  following  form :  — "  Mr.  WUmot  5^£  own 

Parker  has  agreed,''  &c.  name  in  the 

third  person 
as^fiir.il.P. 

Mr.  Bickersteth  and  Mr.  Oirdlestme^  for  the  plaintiff,   has  agreed;** 

this  is  a  good 
contract  with* 

Mr.  Tinn^  and  Mr.  GirdUstone  junior,  for  the  De-  ^°  ^j^"'* 
fendant.  though  he 

does  not 
otherwise  siga 
For  the  Defendant  it  was  objected  that  the  insertipn  the  agree* 

of  hb  name,  in  his  own  handwriting,  in  the  beginning  ^^^ 

of  the  agreement,  was  not  a  signing  within  the  meaning 

of  the  statute  of  frauds ;  and  in  support  of  the  objection 

Morison  v.  Tumour  {a)  was  cited. 

The  Master  of  the  Rolls  over-ruled  the  objection ; 
observing  that  what  the  statute  of  frauds  requires,  is, 
that  the  party,  who  is  sought  to  be  charged,  shall,  by 
writing  his  own  name,  have  attested  that  he  has  entered 
into  the  contract. 


The  usual  order  of  reference  as  to  title  was  made. 

(a)  18  Vei,  175.  See  SugdetCt      87—- 90.  (6th  edit.)  and  the  cases 
Imw  of  Vendors  and  Purchasers,      there  cited. 
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June  99.  ATTORNEY  GENERAL  r.  CHRIST'S 

HOSPITAL. 

Where  an  I^T^*  GUY,  who  was  the  founder  of  Gin/s  Hospital^ 

ciVen' u>'a  -**^'*-  in  his  will,  after  mentioning  a  charter  of  incorpor- 

charitable  in-  ation  which  he  intended  that  charity  should  obtain,  made 

ever  upon  a  ^   bequest  in  the   following  words :  —  ^  Item,  I  give 

condition,  and  to  the  president  and  governors  of  Chrises  Hospital  in 
18  once  ac-  , 

cepted  and       London^  and  their  successors  for  ever,  one  annuity  or 

*^^  t  afte  .**  y^^^'y  *""*  ^^  ^^^  ^  ^  P*^^  '^y  "*y  ^^  executors  till 
wards  be  re-     such  intended  corporation  shall  be  obtained  and  take 

pimure •^      effect,  and  then,  by  such  intended  corporation,  or  thdr 

although  the    treasurer  for  the  time  being ;  provided,  nevethelesB,  and 

with  a  direo-    upon  this  condition,  that  my  said  executors,  and  such 

tion,  that,        intended  corporation  and  their  successors,  shall  have 

upon  the  . 

neglect  or        liberty  from  time  to  time  to  nominate  and   put  into 

^^'^tT'^'^^t  ^^'^'^  Hospital  aforesaid,  yearly  and  every  year  for 
any  time  to  ever  at  Easter ,  or  within  six  months  after,  such  four  poor 
^ndSfonfthe  children,  boys  or  girls,  whether  orphans  or  otherwise^ 
annuitv  shall  or  the  children  of  freemen  of  the  city  of  London^  or 
another  man-  unfreemen,  not  less  than  seven,  or  more  than  ten  years 
"^-  of  age,  as  my  said  executors,  or  the  sud  intended  cor- 

poration and  their  successors  shall  think  fit,  with  pre- 
ference  to  my  relations,  as  often  as  any  such  shall  ofier 
themselves ;  who  shall  be  received  into  the  said  hospital, 
and  have  the  maintenance  and  education  thereof,  and 
be  continued  therein  in  like  manner  as  other  children 
are  maintained  and  educated  in  the  sud  hospital ;  and 
my  will  is,  that,  in  case  and  as  often  as  the  said  president 
and  governors  of  Chrisfs  Church  Hospital  shall  neglect 
or  refuse  to  take  in  and  maintain  the  said  number  of 
boys  and  girls  to  them  nominated,  and  qualified  as  afore- 
said, it  shall  be  lawfol  to  my  said  executors,  and  the 
said  intended  corporation,  and  they  are  hereby  directed 
and  desired  to  apply  the  said  annual  sum  of  4>00{.  to  thei 

education 
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education  and  maintenance  of  such  four  poor  children  as 
aforesaid,  in  such  other  school  or  place,  and  in  such 
other  manner  as  they  shall  think  fit" 

The  governors  of  Chrises  Hospital  accepted  the 
legacy,  and,  from  the  year  1725  to  the  present  time, 
complied  with  the  annexed  condition ;  but  they  now 
declined  to  do  so  any  longer,  contending  that,  by  the 
true  construction  of  the  latter  part  of  the  bequest,  they 
were  not  bound  by  the  acceptance  of  the  legacy  to  con- 
tinoe  to  act  under  it,  but  were  at  liberty  to  abandon  the 
gift,  together  with  the  condition  annexed  to  it,  whenever 
they  thought  fit. 

Mr.  Pemberton  and  Mr.  Wigranij  for  the  relators. 

The  sum  of  400/.  a  year  is  given  to  the  governors 
of  Ckrisfs  Hospital  and  their  successors  for  ever ;  but  it 
is  given  upon  condition,  that  the  governors  of  Gtafs 
Hospital  and  their  successors  should  have  liberty,  yearly 
and  every  year  for  ever,  to  put  into  Chrises  Hospital 
four  children,  to  be  educated  and  maintained  in  the 
same  manner  as  the  other  objects  of  that  charity.  The 
l^^cy  could  not  be  accepted  in  part  and  rejected  in 
part :  it  could  not  be  accepted  for  one  hundred  years 
and  no  longer :  being  accepted,  it  was  accepted  abso- 
lutely ;  and  the  governors  of  Chrisfs  Hospital  are  there- 
fore bound  for  ever  by  the  condition.  The  direction  for 
applying  the  annuity  to  the  education  and  maintenance 
of  an  equal  number  of  poor  children  in  some  other  place, 
in  case  the  governors  of  Christ*s  Hospital  should  neglect 
or  refuse  to  admit  them,  does  not  give  a  right  so  to  refuse 
or  neglect 

Mr.  Bickersteth  and  Mr.  PhiUimore^  corUrd. 

This  is  a  bequest  of  a  yearly  payment,  subject  to  a 
condition  which  is  to  be  performed  yearly;  and  the 

testator. 


1830. 

Attobney- 
gsnsjlai. 

Cukibt's 
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Attorn  KT- 

GSNERAL 

V. 

Chbist's 
hobpital. 


testator,  contemplating  that,  at  some  future  time,  the 
parties  might  deem  the  condition  too  burdensome  and 
decline  to  comply  with  it,  has,  in  that  event,  directed 
the  yearly  sum  to  be  differently  applied.  It  is  not 
consistent  with  the  language  of  the  will  to  say,  that 
the  testator  considered  that  the  governors  of  Chrisfs 
Hospital^  if  they  once  accepted  any  of  the  yearly  pay- 
ments, were  never  to  be  at  liberty  at  any  future  time  to 
neglect  or  refuse  to  admit  four  boys  yearly.  The  sum 
of  400/.  a  year  is  not  at  present  sufficient  to  maintain 
four  boys  or  girls  yearly  for  the  whole  length  of  time 
during  which  each  child,  when  once  admitted,  is  entitled 
to  remain  on  the  foundation ;  and  the  extra  expense  must 
be  provided  for  out  of  the  other  property  of  the  charity. 
It  b  not  likely,  that  the  testator  should  have  intended, 
instead  of  benefiting  Chrisfs  Hospital^  to  create  an  in- 
cumbrance on  its  funds;  tod  such  a  purpose  cannot 
reasonably  be  imputed  to  him. 


The  Master  of  the  Rolls. 

If  the  annuity  were  given  to  Chrisfi  Hospital  for  such 
time  only  as  they  should  continue  to  act  upon  the  con- 
dition, then,  indeed,  they  would  be  at  liberty  to  retire 
from  it  at  their  pleasure.  But  here  the  annui^  is  given 
to  them  and  their  successors  for  ever;  and,  having  once 
accepted  it,  they  are  for  ever  bound  by  the  condition,  (a) 
The  latter  part  of  the  clause,  which  authorises  the  exe- 
cutors or  the  intended  corporation  to  apply  the  400L  a 
year  in  another  manner,  if  the  governors  of  Chrisfs 
Hospital  shall  refuse  or  n^lect  to  act  under  the  con- 
dition, is  not  to  be  considered  as  authorizing  that  re- 
fusal or  neglect,  but  as  a  collateral  remedy  to  secure,  at 
all  events,  the  testator's  charitable  intention. 


(a)  Atiamgy^Generalv.  Ckriifs     iomej^Generai  ▼.  Andrew,  5  Vet. 
HotpUal,  S  Bro.  C.  C,  165.     At-      653. 
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GARRATT  v.  NIBLOCK.  Rot" 

June  22. 

rpHE  will  of  5.  Richards,  which  bore  date  the  12th  of  A  bequest  by 

1--.,,^^  ,  ,,  ,  abusbandto 

"^    September  1821,  and  was  not  duly  attested  to  pass  big  «  beloved 

real  estate,  after  desiring  that  his  wife  should  leave  off  ^^®»'' "?' 
•       ,        .  °,  .1-1  mentioning 

ahopkeeping^  gave  several  pecuniary  legacies,  and  pro-  her  by  name, 

ceeded  in  these  words:  —"  I  then  cive  to  my  beloved  applies  ex- 

**  •'  .       clusively  to 

wife  all  my  household  furniture,  and  to  her  own  dis-  the  individual 

posal;  likewise  I  give  to  my  beloved  wife  all  my  freehold  Jj^e  d^cripT* 

property  in  the  parish  oiRisely :  all  my  money  in  the  tion  at  the 

funds,  mortgages,  bonds,  notes  of  hand,  &c.  for  her  own  ^lu  i^^ j  jg 

use  durinir  her  natural  life.**      After  her  decease  the  not  to  be  ex- 
,  ,  tended  to  an 

testator  directed  his  freehold  property,  and  his  property  af^er-taken 

in  the  funds,  to  be  sold,  and  the  produce  to  be  divided  ^^^ 
among  seven  of  his  relations  and  their  femilies,  in  man- 
ner therein  mentioned ;  and  he  appointed  J.  W.  Niblock 
(to  whom  he  gave  a  legacy  of  100/.)  and  his  wife,  his  ex- 
ecutor and  executrix. 


The  wife  was  not  mentioned  by  name  in  any  part  of 
the  wUK  At  the  time  of  its  execution,  the  testator  was 
a  married  man;  and,  upon  the  death  of  his  wife  some 
time  afterwards,  he,  in  April  1824,  married  a  second 
wife,  who  survived  him.  He  died  in  the  month  of 
August  1824.  Probate  was  granted  to  J.  W.  Niblock 
akme,  as  surviving  executor. 

One  question  in  the  cause  was,  whether  the  testator's 
widow  was  entitled  to  a  life-interest  in  the  funded  and 
other  personal  property  under  the  bequest  to  his  ^*  be- 
loved wife?'* 

T  t  Mr. 


630 


CASES  IN  CHANCERY. 


9. 
NiBLOCK. 


1830.  Mr.  Beames  and  TAx.Stinton^  for  the  Plaintiffs,  the 

V,  ~ '  ■         residuary  legatees. 

Mr.  Bickersteth  and  Mr.  Garratt^  for  the  executor. 

Mr.  Tinney^  Mr.  IL  Parker^  and  Mr.  Keener  for  next 
of  kin  who  were  not  legatees. 

Mr.  PemberioHf  for  the  widow. 

On  the  one  hand  it  was  contended,  that  the  descrip* 
tion  of  ^*  beloved  wife"  was  applicable  only  to  the  wife 
in  esse  at  the  date  of  the  will,  and  was  as  much  personal 
to  her  as  if  her  Christian  name  had  been  inserted  in 
the  instrument ;  Waring  v.  Ward,  (a) 

On  the  other  side  it  was  argued,  that  the  words  were 
general,  and  would  apply  indifferently  to  any  individual 
who  should  fill  the  character  of  the  testator's  wife  at  the 
time  when  his  will  was  to  take  effect.  In  this  view  the 
term  *^  wife''  was  descriptive  of  a  class,  like  children  or 
eldest  son, — expressions  which  had  been  held  to  ex- 
tend to  all  children,  or  to  any  son  who  answered  the 
description  at  the  testator's  death.  (6)  An  opposite  con- 
struction would  leave  the  widow  entirely  unprovided  for, 
unless,  which  upon  the  will  was  extremely  doubtful,  and 
which  he  certainly  never  intended,  the  testator  had  left 
a  part  of  his  property  undisposed  of. 

The  Master  of  the  Rolls  was  of  opinion  that  the 
widow  was  not  entitled  to  a  life  interest  in  the  testator's 
personal  estate ;  and  he  decreed  accordingly. 


(a)  S  Vet.  670.  Foster  v. 
Cook,  5  Bro.  C.  C.  347.  Powell 
<m  DevUet,  by  Jarman,  1. 307.  n. 
339,  340.  8c  n.  So,  a  bequest  to 
the  parish  v^here  one  lives,  and 
testator  afterwards  changes  his 


parish,  is  a  good  bequest  to  the 
first.  Com.  Dig.  Chancery,  5  (T) 
16.  pi.  1. 

(b)  WeUy.  PrimaU  of  Ireland, 
2  Cox,  358. 
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BADHAM  V.  MEE.  Ko»"- 

June  28. 

JDATIENCE  MEE,  by  her  will,  devised  the  Tiled  A  testatrix 
House  estate  to  trustees,  upon  trust  that  they  should  to  trustees^  ia 

receive  the  rents,  issues,  and  profits  thereof,  as  the  same  ?"*^  J'*  ^^^ 
1       1  1  o  .  .1  1  1.1/.        ""^  place,  at 

.  should  from  time  to  time  become  due,  and  in  the  first  their  discre- 

place,  according:  to  their  will  and  pleasure,  and  not  '*®"'  *^  P^ 
IT    ^'^  i>  I  ^  an  annuity  to 

otherwise,  allow  and  pay,  yearly  or  oftener,  to  or  for  the  her  son  A^ 
use  or  benefit  of  her  son  Richard  Mee  the  elder,  any  sum  apply  the  *^ 
or  sums  of  money,  not  exceeding  in  the  whole  in  any  rents  to  the 
-one  year  the  sum  of  50/.,  but  so  as  her  son  during  his  education 

life  should  have  no  other  estate,  riffht,  or  interest  in  the  ^°^  bringing 

^  up  of  the 

messuage,  farm,  and  lands,  than  her  trustees,  or  the  sur-  three  children 

vivors  or  survivor  of  them  and  his  heirs,  should,  in  their  ^l^^A^^^^ 

,  '  ^        -4. 8  life;  the 

or  his  free  and  uncontrolled  power  and  discretion,  think  sole  survivor 
£t  and  proper;  and  in  the  next  place,  should  pay,  chiWrenat^ 
apply,  and  dispose  of  the  rents,  issues,  and  profits  of  tained  twenty- 
the  messuage,  farm,  and  lands,  unto  and  for  the  main-  lifetime  of  ^.r 
tenance,  education,  and  bringing  up  of  Richard  Mee,  Held,  that  the 
Sarah  Mee,  and  John  Mee,  the  children  of  her  son  such  surviving 

Richard  Mee,  durini;  the  life  of  her  son.     The  residue  *^^'^  '**  ^® 

'  ^  surplus  rents 

of  her  real  and  personal  estate  she  gave  to  her  two  and  profits 

^«...^k»^.^  <li^  Dot  c®»*® 

daughters.  ^„  his  attain- 

ing  twenty- 
Richard  Mee  the  elder  was  still  living ;  Richaj^d  Mee  he  continued 

the  son  and  Sarah  Mee  were  dead ;  John  Mee  had  long  entitled  to 

them  during 
Since  attained  the  age  of  twenty-one ;  and  one  question  the  life  of  his 

in  the  cause  was,  whether  John  Mee  had  any  interest  father. 
in  the  rents  of  the  Tiled  House  estate  after  he  attained 
twenty-one. 

Mr.  Treslove  and  Mr.  Rolfe^  for  the  residuary  devisees 

o{  Patience  Mee. 

T  t  2  The 


632  CASES  IN  CHANCERY. 

1830.  The  devise  being  only  for  the  maintenance,  educa- 

tion, and  bringing  up  of  three  of  the  children  of  Rich- 
ard Mee  the  elder,  must  be  intended  to  be  confined  to 
their  minority,  {a)  To  educate  and  bring  them  up  was 
the  object  of  the  bequest,  and  maintenance  is  referred  to 
merely  as  incidental  to  the  other  principal  purposes* 
Whenever  there  ceased  to  be  any  one  of  them  who  was 
under  age,  the  direction  to  the  trustees  to  apply  the 
rents  towards  their  education  and  bringing  up  could  no 
longer  be  carried  into  effect;  and  from  that  time  the 
rents  and  profits  were  undisposed  of,  except  by  the  re- 
siduary gifl.    Hamley  v.  GilberL  {b) 

Mr.  Bickersteth  and  Mr.  Wright^  contra^  cited  AleX' 
ander  v.  Maccullock.  (c) 

The  Master  of  the  Rolls  observed  that,  though  the 
terms  *^  maintenance,  education,  and  bringing  up,*'  where 
no  period  was  fixed  except  what  was  implied  in  the  im- 
port of  the  words  themselves,  would  have  reference  to 
minority^  yet  here  the  testatrix  had  limited  a  different 
period,  namely,  the  life  of  the  father ;  and  fa^  therefore, 
held,  that  John  Mee^  as  the  survivor  of  the  three  chil- 
dren, was  entitled  to  the  surplus  rents  and  profits  during 
the  life  of  bis  father. 

(a)  SeCi^w^efS,  (b)  Jacob^ZS^.  (c)  1  Cox, 591. 


CASES  IN  CHANCERY.  633 

1830. 


HALLIWELL  v.  TANNER.  Jtdy5.i2. 

nr^HE  testator,   having  three  leasehold  estates,   be-  Whereates- 
queathed  them  to  three  different  persons;  and,  one  thr^Si^rent 
of  them  being  subject  to  a  mortgage  made  by  him,  he  pcreons  three 
directed  the  inortgage  money  to  be  paid  out  of  his  tates,  oneof 
residuary  personal  estate.     The  personal  estate  beinff  ^^^^^  "  ™prt- 
insufficient  for  that  purpose,  a  question  was  made,  whe-  directs  that 
ther  the  legatees  of  the  two   other  leasehold  estates  gh^j"^^^ 
should  contribute  rateably  with  the  leasehold  estate  in  out  of  his  re- 
mortgage  towards  payment  of  the  mortgage  debt  wnS'esSe 

which  proves 

-wr         -n'   y  J  ^    ikr         -n       7  nil  n    inSUflBcieUt  fOF 

Mr.  Bickersteth  and  Mr.  Barber ^  for  the  legatees  of  that  purpose, 

the  unincumbered  leaseholds,  cited  Oneal  v.  Mead  (a),  *{|®  legatee  of 

^  '     the  mortgaged 
Bider  v.  Wager  (6),    LutJcins  v.  Leigh  (c),    Fmrester  v.  leasehold 

Lard  Leigh  (rf),  and  Aldrich  v.  Cooper,  {e)  Sir^/L^"[be 

legatees  of  the 

Mr.  Purvis  and  Mr.  Jacobs  contra^  relied  on  the  in-  leaseholds 

tention  of  the  testator  to  exonerate  the  morts^ai^ed  lease-  ^h^ll  not  con- 

.  ,  tribute  to- 

hold,  as  indicated  by  the  direction  in  the  will.     In  the  wards  the  pay- 
cases  referred  to  on  the  other  side,  contribution  was  ""entofthe 

mortgage 

refused,  because  no  such  intention  appeared.    Carter  w  debt. 
Bamardiston  (g),  Headley  v.  Readhead  (h\  and  Trimmer 
V.  Bajfne.  {i) 


The  Master  of  the  Rolls. 

In  the  case  of  Oneal  v.  Mead  {a)  it  was  decided  that,       J^y  12* 
as  between  a  devisee  of  a  mortgaged  fee  simple  and  a 

specific 

(a)  I  p.  WvM.  693.  (f )  8  Vcs.  382. 

(A)  2  P.  Wrns.  328.  ig)  1  P.  lVm$.  500. 

{c)  Cas,  lemp.  Talb,  53.  (/<)  Coop.  50. 

(d)  Ambn  171.  (')  7  Fes.  SOU. 
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Halliwell 

V, 

Tanner. 


specific  legatee  of  personalty,  the  devisee  shall  not  have 
his  mortgage  paid  by  the  specific  legatee,  but  shall  take 
the  mortgaged  fee  simple  cum  oncre.  A  fortiori^  a  spe- 
cific legatee  of  a  mortgaged  leasehold  shall  not  have 
contribution  towards  his  mortgage  from  other  specific 
legatees  of  leasehold.  The  direction,  that  the  mortgage 
debt  should  be  paid  out  of  the  residuary  personal  estate, 
merely  follows  the  general  rule  of  law ;  and,  that  fund 
failing,  the  legatee  of  the  mortgaged  leasehold  must  take 
it  cum  onac 


ROLT^. 

July  c. 

Where  a  trust 
estate  de- 
scended to 
one  who  re^ 
fused  to  ex- 
ecute a  con- 
veyance to  the 
ceitm  que 
irutt^  after  it 
had  been  ap- 

E roved  by 
is  solicitor, 
unless  he  were 
paid  a  sum  of 
money,  the 
Court  ordered 
the  con- 
veyance, with 
costs  against 
the  De- 
fendant. 


WATTS  V.  TURNER. 

A  TRUST  estate  descended  to  the  Defendant ;  and 
the  Plaintiff,  who  wAs  cestui  que  trusty  being  entitled 
to  the  legal  estate,  a  draft  of  the  intended  conveyance 
vras  sent  to  the  solicitor  of  the  Defendant,  and  approved 
of  by  him.  The  Defendant  afterwards  refused  to  exe- 
cute, the  conveyance,  unless  the  Plaintiff*  paid  him  a  sum 
of  money*    The  bill  was  filed  to  compel  a  conveyance. 

Mr.  Pemberton  and  Mr.  Chingy  for  the  Plaintiff. 

Mr.  ffilbraham,  for  the  Defendant,  the  trustee,  sub- 
mitted, that,  as  the  Plaintiff*  had  chosen  to  file  a  bill, 
instead  of  applying  for  a  conveyance  in  a  summary  way 
by  petition  under  the  statute,  he  had  himself  to  blame 
for  any  trouble  and  expense  he  had  incurred. 


7^  Master  of  the  Rolls  made  the  decree  against 
the  Defendant,  with  costs. 
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ROWLANDS  V.  TUCKER.  ^"^ 

Julys, 

rpmS  was  a  bill  for  the  administration  of  assets,  filed  J^^^°' 

by  a  simple  contract  creditor.     It  turned  out  that  who  files  a 
the  assets  were  not  sufficient  for  the  payment  of  the  Q^inigtr^ 

specialty  debts.  tion  of  assets, 

will  not  be 
allowed  his 

Mr.  T.  Parker  J  for  the  Plaintiff.  cwts,  if  the 

estate  is  not 
sufficient  for 

Mr.  Bickersteth,  contrd.  ^*1«  P*?"f "' 

'  of  specialty 

debts. 
The  Master  of  the  Rolls  refused  to  allow  the  Plain- 
tiff his  costs,  {a) 

(a)  See  Young  ▼.  Everett,  supra^  p.  42S. 
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18S0. 


Rolls.  LIVESEY  v.  HARDING. 

JufyS.  16.  19. 

Where  estates  ^T^HE  testatort  upon  the  failure  of  issue  of  his  eldest 

^edU) more  ^^  ^^'^  ^^"»  limited  his  estate  in  the  words  follow- 

than  two  per-  ing :  —  **  To  the  use  of  all  and  every  the  daughter 

in  common,  ^"^  daughters  of  me  the  said  Edmund  Livesey^  and  the 

and  it  is  ma-  heirs  of  their  bodies,  to  take  as  ^nants  in  common:  if 

mfest  that  the  ,  n  ^  .<«  ,  « 

testator  did  morel  than  one,  equally ;  and  if  but  one,  to  the  nse  of 

TOt  intend^  such  only  daughter  of  me  the  said  Edmund  Livesetfj  and 

of  the  estate  the  heii*s  of  her  body  for  ever;  and  for  default  of  such 

wiless  §S(M«^'  issue,  to  the  use  of  my  own  right  heirs  for  ever.** 
were  a  failure 

the  devisees  ^^^  question  in  the  cause  was,  whether  the  daughters 

there  the  de-  took  cross  remainders  in  tail  ? 
▼isees  take 
cross  re- 

mMnders,  ^^  jg^j.    Mr.  Preston^  and   Mr.  DuckworiA  con- 

Wnere  es-  ^ 

tates  tail  are  tended,  that  cross  remainders  were  to  be  implied  between 

pmon^only  ^®  daughters.    If  there  were  only  two  daughters  (as 

as  tenants  in  was  the  case  here),  and  the  devise  had  been  to  them  by 

there  cross  name,  cross  remainders  would  have  been  implied.     The 

remainders  construction  must  be  the  same,  the  devise  being  to  them 

will  be  im-  as  a  class ;  and  the  implication  would  not  be  prevented 

implied,  al-  ^y  ^^  circumstance  that  more  than   two  individuals 

though  there       '' 

is  no  ex-  might  be  comprised  in  that  class ;  for  the  rule,  which 

tei^ontibat  excludes  the  implication  of  cross  remainders  between 

no  part  of  the  more  than  two,  does  not  apply  where  the  limitations  are 

estate  should  ^  ,  i       -.  ^  ^  •  u  •   j« 

go  over  until  ^^  ^  class,  and  not  to  certain  persons  by  name  or  mdi- 

the  failure  of  vidual  description.      Besides,  it  was   evident  that   the 

issue  of  bothy 

unless  the  li-  *  testator  did  not  mean  that  any  part  of  the  estate  should 

S'^^be  ^  S^  ^^^^  ^^  ^*^  ^^S^^  heirs,  so  long  as  there  was  any 

cessivdy,  se-  issue  of  his  daughters ;  and  that  intention  could  not  be 

"l^^^ly,  effected,  unless  cross  remainders  were  implied. 

t 

Mr. 
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Mr^Treslave  and  Mr.  Teedf  cantrd^  argued  that  a  18S0. 

devise  to  daughters  and  the  heirs  of  their  bodies,  to  take  |'  ^  "  ' 

as  tenants  in  common,  was  equivalent  to  a  devise  to  «. 

them  and  the  heirs  of  their  respective  bodies;  a  mode  of  "^^'^^^no. 
limitation  which,  it  was  said,  excluded  the  implication  of 
cross  remwiders,  even  as  between  two 


The  following  cases  were  cited :  —  Comber  v.  HiU(a\ 
Phipard  v.  Mansfield  (i),  Atherton  v.  Pye  {c\  Watson  v. 
Foxon  (</),  Doe  d.  Gorges  v.  Webb  (e)^  and  Green  v.  &^- 
phens.  {g) 

The  Master  of  the  Rolls. 

It  being  manifest  that  the  testator  intended  that  no 
part  of  the  estate  should  go  over,  unless  there  were  a 
failure  of  issue  of  all  his  daughters,  it  necessarily  follows 
that  the  daughters  took  cross  remainders. 

Where  there  is  a  gift  to  two  persons  only  and  the 
heirs  of  their  bodies,  cross  remainders  will  be  implied, 
although  there  is  no  expressed  intention  that  no  part  of 
the  estate  shall  go  over  until  the  failure  of  issue  of  both, 
unless  the  limitation  to  them  be  successively,  severally, 
or  respectively,  and  then  the  remainders  over  will  be 
MTeral  and  respective. 

(a)  2 Strange^ 9^9.  Cai,iemp.         (d)  aEast^56, 
Harduncke^  82.  (e)  1  Taunt,  234. 

(fi)  Cotffper,  797.  (g)  17  Vei.64. 

(c)  4  T.  E.  710. 
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Rolls. 
Jtdy  9. 

Assignees  of 
an  insolvent 
mortga^r  are 
not  entitled 
to  the  costs  of 
a  suit  for  fore- 
closure, 
though  they 
by  their 
answer  dis- 
claim, and  say 
that  if  they 
had  been  ap- 
plied to,  they 
would  have 
released  the 
equity  of  re- 
demption. 

An  insol- 
vent mort- 
gagor, even 
where  his 
assignees  dis- 
claim all  in- 
terest in  the 
equity  of  re- 
demption, 
ou^t  not  to 
be  made  a 
party  to  a  suit 
for  foreclosing 
the  mortgage. 


COLLINS  V.  SHIRLEY. 

npHIS  ivas  a  foreclosure  suit  by  the  mortgagee  of  a 
leasehold  against  Shirley,  the  mortgagor,  who  had 
taken  the  benefit  of  the  insolvent  act,  and  hb  assignees. 
The  assignees  by  their  answer  disclaimed  all  interest^ 
and  said,  that  they  would  have  released  the  equity  of 
redemption,  if  any  application  for  that  purpose  had  been 
made  to  them. 

Mr.  Lynch,  for  the  Defendants^  contended  that  the 
assignees,  having  disclaimed,  and  having  been  always 
willing  to  release  the  equity  of  redemption,  ought  not  to 
have  been  brought  to  a  hearing,  and  should,  therefore, 
have  their  costs  from  the  Flaintifil  Shirley,  he  sub- 
mitted, was  improperly  made  a  party;  for  a  decree  of 
foreclosure  against  his  assignees  would  have  bound  him ; 
and  if  they  had  released  the  equity  of  redemption,  he 
could  not  have  filed  a  bill  to  redeem. 

Mr.  Pembertorij  contra. 

The  assignees  having  disclaimed,  the  insolvent  might 
have  redeemed ;  and  it  was,  therefore,  necessary  to  de- 
tain him  as  a  defendant  The  disclaimer  of  the  as- 
signees cannot  entitle  them  to  receive  costs;  for  their 
disclaimer  would  not  have  given  the  Plaintiff  a  good 
title. 


The  Master  of  the  Rolls  held,  that  the  assignees 
were  not  entitled  to  their  costs,  but  that  Shirley  had 
been  made  a  party  improperly,  and  ought,  therefore,  to 
have  his  costs. 
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HUMPHREYS  v.  HOWES.  Jult^o.  i«. 

JOHN  HUMPHREYS  bequeathed  the  residue  of  A  totator 
his  personal  estate  to  Johnson  HaweSf  and  Haffgaard  gidue  of  his 
^oobridge^  upon  trust  to  invest  the  same,  in  government  ^^^  ^  trus- 
securities ;    '^  and  upon  trust,"  continued  the  testator^  tru^  to  pay 
« that  they,  Johnson  Howes  and  HqffgaardShoobndge,  or  J^/'JjJ?"^* 
the  survivor  of  them,  or  the  executors  or  administrators  her  life;  and 
of  such  survivor,  do  and  shall  pay  the  dividends,  in-  jg^^j,  Strang, 
terest,  and  produce  of  the  said  trust-monies,  as  the  same  ^^  the  trust 
shall  become  due  and  payable,  unto  my  brothers  Samuel  two  nephews 
Humphreys  and  Peter  Humphreys^  and  my  sbter  Hannah  ^  *°^  ^^ 
Cokerj  equally,  share  and  share  alike,  during  the  term  share  alike; 

of  their  natural  lives,  and  to  the  survivor  of  them  durincc  "J^y^*^®"" 

°  of  his  nephews 

his  or  her  natural  life ;  and  from  and  after  the  decease  died  before 
of  them,  my  brothers  and  sisters,  Samuel  Humphreys^  the  trust 
Peter  Humphreys^  and  Hannah  Coker^  then  upon  trust  monies  be- 
that  they  the  said  Johnson  Howes  and  Haffgaard  Shoo^  without^v-* 
bridge^  or  the  survivor  of  them,  or  the  executors  or  ad-  *"«  i*^'*^*  ^e 
ministrators  of  such  survivor,  do  and  shall  pay,  assign,  him  so  dying 

transfer,  and  dispose  of  the  said  trust-monies,  and  the  ^  to  go  to 

.  the  survivor : 

dividends,  and  interest,  and  produce  thereof,  unto  my  ^.,  one  of  the 

nephew  John  Crowy  son  of  my  said  sister  Hannah  Coker^  \^^Vd!^ 

and  my  nephew  John  Humphreys,  son  of  my  brother  Peter  tator*s  life- 

Humphreys,  equally,  share  and  share  alike ;  and  in  case  ^^  i^ue: 

either  of  my  nephews  John  Crow  and  John  Humphreys  Held,  that 

•       there  was 
shall  happen  to  die  before  his  share  of  the  trust-monies  qq  lapge  as  to 

last  mentioned  shall  become  payable  by  virtue  of  this  any  part  of 

.  the  residue, 

my  will,  without  leaving  issue  of  his  body  lawfully  be-  and  that  the 

gotten,  then  my  mind  and  will  is,  that  the  share  of  him  ^"®le  went, 

so  dying,  of  and  in  the  said  trust-monies,  shall  go  and  death  of  if., 

be  paid  to  the  survivor  of  my  two  nephews  John  Crow  '^„  nephew  C. 

and  John  Humphreys,  when  his  original  share  therein 

shall 
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18S0.       shall  become  payable;  and  in  case  both  my  nephews 

*-'  '   ■        John  Craw  and  John  Humphreys  shall  happen  to  die 
Humphreys  ,  • 

9.  before  their  share  of  the  trust-monies  shall  become  pay- 

Howsg.  Q^i^  without  leaving  issue  of  their  bodies  lawfully  be- 
gotten, then  upon  trust  that  they  the  said  Johnson  Howes 
and  Hqffg€uird  Shoobridge^  or  the  survivor  of  them^  or 
the  executors  or  administrators  of  such  survivor^  do  and 
shall  pay,  assign,  transfer,  and  dispose  of  the  trust- 
monies  last  mentioned,  and  the  dividends,  interest,  and 
produce  thereof,  unto  and  amongst  all  and  every  the 
child  and  children  of  my  brothers  Samuel  Humphrej^s^ 
Peter  Humphreys^  William  Humphreys^  and  Isaac  Hum' 
phreysy  and  my  sister  Hannah  Coker^  as  shall  be  then 
living,  equally,  share  and  share  alike,  when  and  as  they 
shall  attain  their  respective  ages  of  twenty-one  years.'* 

The  testator's  two  brothers,  Samuel  Humphreys  and 
Peter  Humphreys^  died  in  his  lifetime :  the  nephew  JcJm 
Crew  also  died  in  his  lifetime,  and  without  leaving  issue. 

The  next  of  kin  of  the  testator  insisted  that,  by  the 
death  otjohn  Crow  in  the  testator's  lifetime,  the  moiety 
of  the  residue  bequeathied  to  him  lapsed :  and  the  bill 
was  filed  by  the  nephew,  John  Humphreys^  for  the  pur- 
pose of  asserting  his  claim  to  the  whole  of  the  residue. 

Mr.  Tinney  and  Mr.  Llcyd^  for  the  Plaintiff. 

The  will  contains  an  express  direction,  that,  in  case 
dther  of  the  nephews  dies  without  leaving  issue,  before 
the  bequest  becomes  payable  to  him,  his  share  of  the 
trust-monies  shall  go  to  the  survivor ;  and  it  is  imma- 
terial whether  he  dies  in  the  lifetime  of  the  testator  or 
after  his  death,  but  before  the  interests  of  the  tenants  for 
life  have  expired.     Willing  v.  Baine  (a),  Humberstone  v. 

Stanton  (6),  and  Walker  v.  Main,  (c) 

Mr. 

(fl)  3  P.  Wmt.  1 13.  {b)  I  V.  ^  B.  585.  (c)  1  Jac.  ij  JV.  1. 
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Mr.  Pemberton  and  Mr.  Bethettj  contrd. 

Cripps  V.  Wolcott{a)  proves  that  survivorship  is  re- 
ferred to  the  death  of  the  testator,  if  no  interest  be  given 
prior  to  that  of  the  legatees  among  whom  the  sur- 
vivorship b  to  take  place;  but  if  a  previous  life  estate 
be  given,  it  is  referred  to  the  death  of  the  tenant  for  life. 
According  to  the  principle  of  that  doctrine,  where  the 
erent  of  the  death  of  a  legatee  b  provided  for,  that 
death  ought  to  be  considered  to  mean  dying  in  the  tea- 
tatoi^s  lifetime,  if  the  interest  of  the  legatee  is  not  pre- 
ceded by  a  life  interest  given  to  another  —  and  dying 
in  the  lifetime  of  the  tenant  for  life,  if  a  previous  life 
estate  be  given.'  Accordingly,  in  Bone  v.  Cooke  {b)  a 
direction,  which  was  to  take  effect  in  case  of  the  death 
of  a  legatee  in  remainder  before  the  legacy  became 
payable  to  him,  was  held  to  apply  only  to  the  event 
of  his  surviving  the  testator,  and  dying  in  the  life- 
time of  the  tenant  for  life.  In  this  class  of  cases  the 
question  is,  whether  the  testator  contemplated  the  death 
of  the  legatee  in  his  lifetime^  or  the  event  of  his  surviving 
bim  and  dying  afterwards.  If  a  previous  life  estate  be 
not  given,  there  is  no  other  period  to  which  the  death  of 
the  l^atee  can  be  referred  except  the  life  of  the  testator ; 
but  where  there  is  a  previous  life  estate,  it  is  death  during 
the  continuance  of  that  tenancy  for  life  which  is  con- 
templated. What  this  testator  has  given  over  to  the 
survivor  of  his  nephews  is  ^^  the  share  of  him  so  dying 
of  and  in  the  trust-monies."  It  must  have  become  his 
share,  that  is,  the  interest  must  have  vested  in  him, 
before  it  can  go  over  in  the  event  of  his  death :  if  he 
die  in  the  testator's  lifetime,  he  never  has  an  interest  in 
the  monies ;  there  is  no  share  of  them  which  can  be 
called  his:  and,  consequently,  there  is  no  share  of  them 

which 


18S0. 


HuMPHBBTt 

V, 

HowBt. 


(a)  ^Mad.\\, 


{h)  15  Price,  332,     JiPClel.  16S. 
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which  can  pass  by  the  limitation  over.     Rider  v.  fVa- 
ger  (a),  Corbyn  v.  French,  {b) 

The  confusion  and  error,  which  seem  to  pervade  some 
of  the  authorities  on  this  subject,  have  been  occasioned 
by  an  inaccuracy .  in  Vemorfs  report  of  Miller  v.  War-' 
ren.  (c)  In  that  case  a  testator  gave  to  Nicholas  Miller 
1500/.,  to  be  paid  him  at  twenty-one;  to  Benjamin 
Miller  1500/.,  when  he  attained  the  like  age;  and  to 
Elizabeth  Miller  and  Mary  Miller  1500/.  a-piece,  to  be 
paid  at  eighteen  or  marriage;  and  in  case  one  or  more 
of  the  aforesaid  children  should  happen  to  die  before  his, 
her,  or  their  legacy  or  legacies  should  become  due,  then 
his,  her,  or  their  l^acy  or  legacies  were  to  be  equally 
divided  amongst  the  survivors  of  them.  Mary^  one  of 
the  four  children  of  Miller^  died  in  the  lifetime  of  the 
testator;  and,  according  to  Venum^s  report,  the  question 
was,  whether  her  1500/.  should  go  to  the  surviving 
children.  He  says  it  was  decreed  that  it  should  sur- 
vive; and  he  adds,  *<  If  a  legacy  is  devised  to  A.  at 
twenty-one,  and  if  he  die  before,  to  JB.,  though  A.  die 
Jn  the  lifetime  of  the  testator,  the  legacy  shall  go  to  BJ* 
In  Willing  v.  Baine  (£/},  Miller  v.  Warren  is  cited  and 
relied  on ;  and  Willing  v.  Baine,  in  its  turn,  became,  in 
Htonberstone  v.  Stanton  {e\  the  occasion  of  drawing  from 
Sir  William  Grant  an  observation  ^syhich  was  not  at  all 
necessary  for  the  decision  of  the  question  before  him. 
Thus  the  supposed  doctrine  on  the  point  has  all  pro- 
ceeded upon  what  was  believed  to  have  been  dedded  in 
Miller  v.  Warren.  But  it  now  appears  by  the  extract 
from  the  decree  contained  in  Mr.  RaitKhfs  note  on  that 
case,  that  the  decision  was  directiy  the  contrary  to  what 
Vernon  states  it  to  have  been;  for  the  bill  was  dis- 
missed, 

(a)  2  P,  Wnu.  351.  (<£)  3  P.  Wm$.  115. 

(6)  4  ref.418.  \e)  1  Ves.iB,S%S, 

(c)  2  Vem.  207. 
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missed,  in  so  far  as  it  claimed  by  survivorship  a  share  of       1830. 
Mary  Millet's  legacy. 


Mr.  Pattisson,  for  the  trustees. 


HUMFHRBYS 

V. 

.Howes. 


Mr.  Tinney,  in  reply. 


The  Master  of  the  Rolls. 

The  leading  case  on  this  subject  is  Willing  v. 
Baine.  {a)  There  a  testator  bequeathed  2000/.  a-piece 
to  his  children,  payable  at  their  respective  ages  of 
twenty-one  years ;  and  if  any  of  them  died  before  their 
age  of  twenty-one,  the  legacy  so  given  was  to  go  to  the 
surviving  children.  One  of  the  children  died  in  the 
lifetime  of  the  testator,  and  before  twenty-one :  and  it 
was  held  that  the  legacy  given  to  him  went  to  the 
surviving  children.  That  authority  is  referred  to  by 
Sir  William  Grant  in  Humberstone  v.  Stanton  ifi) ;  and 
be  says,  ^^  It  is  now  settled,  that  in  such  a  case  the 
bequest  over  takes  place." 


July  IS. 


In  the  argument  of  the  present  case  it  was  stated, 
that,  in  Willing  v.  Baine,  there  was  no  previous  interest 
for  life,  and  that  the  previous  interest  for  life,  which  is 
limited  here,  makes  the  difference;  and  two  or  three 
authorities  were  referred  to  in  support  of  that  distinc- 
tion: but  it  will  be  found  upon  examination  that  in 
none  of  these  did  the  decision  proceed  upon  a  principle 
which  has  any  application  to  the  present  question. 
Thus,  in  Bone  v.  Cooke  (c)  a  testator  gave  a  legacy  to 
one  for  life,  with  remainder  to  another  person ;  and  he 
declared  that,  if  the  remainder-man  should  die  before 

the 


(a)  3  P.  Wms,ll3. 
Ih)  1  Vet.  4*  B,  385. 


(c)    15  Price,  352.      M'ChL 
168. 
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18S0.       the  bequest  became  payable,  it  should  go  to  his  exe- 
^     "  cutors  or  admiDistrators,  as  part  of  bis  personal  estate : 

HVXPRXSTS  .  .  .  . 

V,  the  remainder-man  having  died  in  the  lifetime  of  the 

^^'^  testator,  the  question  was,  whether  his  executors  could 
claim  the  bequest ;  and  the  Court  held  that  the  l^acy 
was  lapsed,  and  that  the  death,  upon  which  it  was  to 
go  to  the  executors  or  administrators  of  the  l^atee  in 
remainder,  was  a  death  during  the  life  of  the  tenant 
for  life* 

The  very  point  raised  here  was  decided  in  Walker  v. 
Main,  (a)  There  a  previous  interest  was  ^ven  to  the 
widow  for  life;  remainder  to  the  testator's  children; 
and  if  any  of  them  died  before  his  legacy  became  pay- 
able, it  was  to  go  to  the  survivors :  two  of  the  children 
died  in  the  testator's  lifetime :  and  it  was  there  held,  as 
a  settled  point,  that  the  death  of  a  child  during  the  life 
of  the  testator  did  not  cause  the  l^acy  of  the  child  to 
lapse. 

(a)  1  Jac.  4*  W.  1. 
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Rolls. 

DAVIS  r.  DAVIS.  "^^^c"* 

T1831, 
HE  testator  in  this  cause  made  his  will  in  the  fol-    yov.  16. 26. 

lowing  words :  —  "It  is  my  will  that  my  brother,  ^  direction  in 
Samuel  Davis^  be  my  executor,  to  arrange,  dispose  of,  a  will,  that 
and  settle  all  my  affairs,  and  I  appoint  him  guardian  to  brother  should 

my  daughter  Anna  MariaJ**  be  his  exe- 

cutor  to  ar- 
range, dispose 

The  daughter,  Anna  Maria,  was  the  testator's  only  ^f*  ^^"^^^j 
child;  and,  during  his  life,  no  doubt  a»  to  her  legitimacy  the  appoint- 
had  been  entertained  by  him  or  any  other  person :  but  w?hCT  to  be 
after  his  death,  it  was  discovered  that|she  was  illegitimate^  the  guardian 
in  consequence  of  the  formalities  required  by  the  law,  as  ^^p^g  (iaugh- 

it  then  stood,  not  having  been  duly  observed  on  the  mar-  ter,  an  only 

child  who  was 
riage  of  the  testator  and  her  mother.    Samuel  Davis,  afterwards  dis- 

the  brother,  was  one  of  the  testator's  next  of  kin.  ?.?^®r?**  *^  ^ 

illegitimate^ 

does  not 
The  question   in  the  cause  came  ultimately  to  be,  f"°i"^\ionto 
whether  by  the  will  a  gift  of  the   testator's   personal  a  bequest  of 

estate  to  his  daughter  was  to  be  implied.  esto^kT" 

favour  of  the 

Mr.  Tinney,  in  support  of  the  implication,  cited  At" 
kinson  v.  Paice{a\  Peat  v.  Powell  {b\  Doe  dem.  Wight 
▼•  Cundall{c\  and  Tomkins  v.  Tomkins,  referred  to  in 
that  case. 

Mr.  Biclcersteih  and  Mr.  Lynch,  contra. 

There  may  probably  be  enough  in  this  will  to  show 
that  the  testator  did  not  mean  his  brother  to  take  his 
property  beneficially,  and  that  the  executor  was  to  be 

a  trustee 

(fl)  1  Bro.  C.C,9\.  (c)  9  East,  400. 

h)lEden,479.    AnUf.3S7. 

Uu 
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18S0.  a  trustee  for  the  next  of  kin.  But  that  will  not  assist 
the  Plaintiff's  case ;  and  there  is  no  circumstance  from 
which  an  inference  specifically  in  her  favour  can  be 
deduced,  unless  it  be  that  the  testator  has  appointed  his 
brother  her  guardian.  This  appointment  is  inefiectual ; 
and  how  an  unavailing  attempt  to  appoint  a  guardian 
to  a  natural  child  can  operate  as  a  gift  to  that  child  of 
the  whole  of  the  testator's  personalty  cannot  easily  be 
conceived. 

The  Master  of  the  Rolls. 

It  is  plain  that  it  was  not  the  intention  of  the  testator 
that  his  brother  should  take  a  beneficial  interest,  but 
that  he  should  only  arrange  and  settle  his  affiurs :  and, 
from  his  appointment  as  guardian  to  the  daughter,  it  is 
to  be  implied  that  the  arrangement  and  settlement  was 
to  be  for  her  benefit.  The  daughter  is,  therefore,  to  be 
considered  as  the  legatee  of  the  personal  estate*  A 
different  construction  would  certainly  disappoint  the 
testator's  intention. 


1851.  The  executor  appealed  from  his  Honor's  decree. 

Nov.  16. 

Sir  E.  Sugden  and  Mr.  Lynch^  for  the  Appellant^ 
contended  that  his  Honor's  decision  carried  the  doc- 
trine of  bequest  by  implication  to  a  dangerous  extent^ 
and  infinitely  farther  than  the  cases  warranted.  The 
first  clause,  nominating  the  testator's  brother  to  be  his 
executor,  to  manage,  dispose  of,  and  setde  his  affiurs, 
did  not  affect  to  deal  with  the  property  at  all,  but 
merely  designated  the  individual  by  whom  the  property 
was  to  be  administered  for  the  benefit  of  the  persons  to 
whom  the  law  might  give  it.  Could,  then,  the  subse- 
quent clause,  either  standing  alone,  or  coupled  with  the 

fimner, 
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tormeri  amount  to  a  bequest?  That  clause  appointed 
the  brother  to  be  the  guardian  of  the  daughter,  Anna 
JUarioj  (an  appointment  which,  as  she  was  illegitimate, 
her  father  had  no  power  to  make),  but  it  said  not  a 
word  of  any  property  to  which  she  was  to  be  entitled. 
Ith  the  full  belief  that  Anna  Maria  was  his  lawful  child, 
and,^  as  such,  his  next  of  kin,  the  testator  considered  it 
superfluous  to  bequeath  to  her  in  terms  that  which  he 
felt  assured  the  law  itself  would  bestow.  The  circum- 
stance of  her  supposed  legitimacy,  which  at  once  ex- 
I^ained  the  I'eason  why,  with  all  his  anxiety  for  his 
daogbteHs'  welfare,  he  should  have  made  no  express 
priyriMn  for  her  by  his  will,  furnished  the  most  cogent 
arguinent.  against  the  implication  attempted  to  be  set  up 
in  bef  ftvoQl*. 


-  Mh  Tin^ey  and  Mr.  Barber,  on  the  other  hand,  sub- 
mitted that,  upon  the  plain  meaning  of  the  words,  the 
brother  could  be  nothing  but  a  trustee :  he  was  nomi- 
nated an  executor  solely  for  th^  purpose  of  managing, 
dispoising  of,  and  settling  the  testator's  afiairs;  and  the 
single  question  was,  for  whom  was  he  to  be  that  trustee  ? 
The  Tery  next  sentence  in  the  will,  taken  in  connection 
with  the  context,  supplied  the  answer.  He  was  to  be  a 
trustee  for  the  only  other  individual  named  in  the  in- 
strument, for  the  daughter,  Anna  Maria,  of  whom  it 
appointed  him  the  guardian.  He  stood  in  loco  parentis 
to  his  infant  niece;  and  to  him,  therefore,  as  her 
guardian,  was  intrusted  the  care  and  protection  of  her 
person,  as  well  as  the  management  of  her  fortune,  till 
she  came  of  age,  when,  of  course,  he  was  to  make  it 
over  to  her.  Morally  speaking,  it  was  impossible  to 
doubt  the  testator's  intention  that  his  daughter  should 
then  come  to  the  enjoyment  of  his  property;  and, 
rather  than  disappoint  that  intention,  and  allow  him  to 
die  intestate,  the  Court  would  eagerly  lay  hold  of  an 

U  u  2  implication 
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1831.  implication  which  the  relative  situation  of  the  parties, 
and  the  peculiar  provisions  of  the  will  naturally,  if  not 
necessarily,  raised. 

In  addition  to  the  cases  referred  to  in  the  court  be- 
low, Netdand  v.  Skephard  (a),  Hammond  v.  Neame  (6), 
Bird  V.  Hunsdon  (c),  Cramder  v.  Clowes  {d\  GoodrigM  v. 
Hoskins  {e)  were  cited.   . 


i^ov.26.  The  Lord  Chancellor*,  in  delivering  jadgment^ 

observed,  th&t  the  will  contained  no  words  of  positive 
gift ;  and  there  was  nothing,  so  &r  as  he  conld  perceive, 
in  its  language  or  provisions,  from  which  a  beqaest  to 
the  daughter  could  be  safely  or  reasonably  implied. 
The  authorities  relied  upon  in  support  of  such  an  Im- 
plication, and  particularly  Neatand  v.  Sh^pHUrd  and 
Goodright  v.  Hoskins^  even  granting  them  all  the  weight 
that  was  claimed  for  them  at  the  bar,  (although  the 
former  had  been  at  different  times  a  good  deal  que^ 
tioned,  and  che  latter  had  been  mainly  rested  by  Lord 
EUenborough  upon  special  grounds),  fell  vety  far  short, 
in  his  opinion,  of  the  case  now  standing  for  decision. 
For  these  reasons  he  felt  himself  under  the  necessity  of 
coming  to  a  different  conclusion  from  his  Honor,  and 
the  decree  must  therefore  be  reversed. 

(a)  2  P.  WfM,  194.  {d)  2  Vet.yifi.AA9. 

(6)  lSwaiiiL35,  \e)  9  Eaii,5(>e, 

(c)  2  Swanst.  342. 

*  Lord  Brougham, 
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TORRES  V.  FRANCO.  July  17. 


T>Y  articles  of  agreement,  executed  in  contemplation  By  a  marriage 

•*^  of  an  intended   marriage  between  Jacob  Namias  *f  \«n™ent 

<^  stock  was 

Torres  and  Rebecca  Britaniasy   a  sum  of  1500/.  Bank  vested  in  tnis- 
stock  was  vested  in  trustees  upon  trust,  "  as  to  the  divi-  trust  "to^pay 
iknds  and  interest  of  the  sum  of  1500/.  Bank  stock,  the  dividends 
which  shall  accrue  due  during  the  joint  lives  of  Jacob  band  during 

Namias  Torres  and  Rebecca  Britaniasj  to  pay  the  same  coverture,  and 

y      ,  ^  to  the  wife 

to  him,  Jacob  Namias  Torres^  or  to  authorize  and  per-  during  her 

mit  the  same  dividends  and  interest  to  be  received  by  ghg  sur^iwi 
him  for  his  own  use;  and  from  and  immediately  after  him;  and  from 
the  time  of  the  death  of  Jacob  Namias  Torres^  in  case  decease^'in 
Biebecca  shall  survive  him,  then  upon  trust  from  and  case  there 
immediately  after  such  his  death,  as  to  the  dividends  and  children  of 
interest  of  the  sum  of  1500/.  Bank  stock,  from  thence  't®  "ja'Ti^ge 
and  dunng  the  life  of  Rebecca  Britanias  to  accrue  due,  then  upon 
to  pay  the  same  dividends  and  interest  to  her  the  said  ^f'th^^^'^d'^'* 

Rebecca^  or  to  authorize  and  permit  the  same  to  be  children  as 

•     J  i_     i_      r     r  1  r  1  •  should  attain 

received  by  her  for  her  own  use;  and  from  and  imme-  twenty-one  or 

diately  after  the  time  of  the  death  of  the  said  Rebecca  ^.  carried, 

.  with  a  direc- 

Britaniasy  in  case  there  shall  be  any  child  or  children  of  tion,  in  case 

the  said  intended  marriage  living  at  the  time  of  her  de-  gich'^chiiidr*^ 

cease,  should  then 
be  under 
twenty-one  and  unmarried,  to  apply  the  dividends  for  their  maintenance;  and  in 
case  the  wife  should  die  without  leaving  any  child  or  children  at  the  time  of  her 
decease,  or  in  case  there  should  be  one  or  more  such  child  or  children  then  living^ 
yet  all  of  them  should  die  under  twenty-one  and  unmarried.  Upon  trust,  if  the  hus- 
band should  survive  the  wife  and  all  such  children,  to  pay  tne  dividends  to  him 
during  his  life,  and  from  and  after  the  death  of  the  survivor  of  the  husband  and 
wife,  and  from  and  after  the  death  of  the  said  children,  in  case  there  should  be  any, 
and  all  of  them  should  die  under  age  and  unmarried,  in  trust  for  certain  other  per« 
sons :  the  wife  survived  the  husband,  and  at  her  death  there  was  no  child  of  the 
marriage  living ;  but  a  son,  who  died  in  her  lifetime,  had  attained  twenty-one,  and 
married :  Ileld,  that  the  stock  vested  in  that  son  absolutely. 

Uu  S 
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cease,  then  upon  trust  to  stand  possessed  of  the  said 
sum  of  1500/.  Bank  stock  for  the  use  and  benefit  of  such 
of  the  said  children  as  shall  attain  the  age  of  twenty-^ne 
years,  or  be  married,  equally  to  be  divided  between  or 
amongst  them,  share  and  share  alike,  if  more  than  one^ 
and  if  there  shall  be  but  one  such  child  who  shall  lire 
to  attain  that  age,  or  be  manied,  then  for  the  sole  use 
and  benefit  of  such  child;  and  in  case  all  or  any  of  such 
children  shall,  at  the  time  of  the  death  of  the  said  Be^ 
becca,  be  under  the  said  age  of  twenty-one  years,  ^nd  un- 
married, then,  as  to  the  dividends  and  interest  of  the  said 
sum  of  1500/.  Bank  stock,  or  of  the  apparent  share  or 
shares  thereof  of  the  said  child  or  children,  who  shall 
for  the  Ume  being  be  under  the  said  age,  and  unmar- 
ried, to  accrue  due  until  he,  she,  or  they  shall  attain 
that  age,  or  be  married,  upon  trust  to  pay  the  same 
unto  the  said  Jacob  Namias  Torres^  in  case  he  shall  be 
then  living,  he  maintaining  and  educating  such  child 
or  children ;  but  in  case  the  said  Jacob  Namias  forret 
shall  die  before  all  such  children  shall  attain  the  said 
age,  or  be  married,  then  upon  trust  to  pay,  apply,  and 
dispose  of  the  lost-mentioned  dividends  and  interest  in, 
for,  or  towards  the  respective  maintenance  and  educa- 
tion of  such  child  or  children  so  under  age  and  unmar- 
ried :  and  in  case  tlie  said  Rebecca  Bnianuis  shall  die 
without  leaving  any  child  or  children  at  the  time  of  her 
decease,  or  in  case  there  shall  be  one  or  more  such 
children  or  child  then  living,  yet  all  of  them  shall  die 
under  the  age  of  twenty-one  years,  and  unmarried,  then 
and  in  such  case,  and  if  the  said  Jacob  Namias  Torres 
shall  survive  the  said  Rebecca  Bri/anias  and  all  such 
children,  if  any  there  be,  then  as  to  the  dividends  of  the 
said  sum  of  1500/.  Bank  stock  to  accrue  due  from  and 
after  the  time  of  the  death  of  the  longest  liver  of  the  said 
Rebecca  Britanias  and  all  the  said  children,  and  during 
the  lifetime  of  the  said  Jacob  Namias  Torres,  upon  trust 

to 


CASES  IN  chancerV.  esi 

'to  pay  the  same  dividends  and  interest  to  him,  or  to  1880. 
authorize  and  permit  the  same  to  be  received  by  him 
for  his  own  use ;  and  from  and  immediately  after  the 
time  of  the  death  of  the  survivor  of  them,  the  said  Jacob 
Namias  Torres  and  Bebecca  Britanias,  and  also  from 
and  after  the  death  of  all  the  said  children,  (m  case  there 
shall  be  any,  and  all  of  them  shall  die  under  age  and 
unmarried  as  aforesaid),  then  the  said  sum  of  1500L 
Bank  stock  shall  be  paid  to  Dcpoid  Franco^  Abraham 
Haim  Franco^  Jacob  Franco  the  younger,  and  Daniel 
Franco^  and  their  respective  executors,  administrators, 
and  assigns,  in  the  shares  and  proportions  therein  men- 
doned.** 

The  marriage  was  solemnized.  Bebecca  Britanias 
survived  her  husband ;  and  at  her  death  no  child  of 
the  marriage  was  living;  but  a  son,  who  died  in  her 
lifetime,  had  attained  twenty-one,  married,  and  left 
children.  No  other  child  of  the  marriage  had  attained 
twen^-one  or  married. 

The  question  in  the  cause  was,  whether  this  son  took 
a  vested  interest  in  the  1500/.  stock? 

Mr.  Pemberton  and  Mr.  Theobald^  for  the  personal 
representatives  of  the  deceased  son. 

In  construing  wills,  and  still  more  in  construing 
marriage  settlements,  the  Court  inclines  against  making 
the  right  of  <;hildren  to  a  provision  dependent  on  the 
contingency  of  their  surviving  both  or  either  of  their 
parents*  In  Pamis  v»  Burdett  {a)  portions  were  provided 
for  younger  children  whom  the  parent  should  leave  at 
his  death,  to  be  paid  nt  twenty-one ;  and  a  child,  who 

attained 

(a)  9  Ves.  4S8. 
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1880.  attained  twenty-one,  and  died  in  the  lifetime  of  the 
parent,  was  held  to  be  entitled.  In  Woodcock  v.  The 
Duke  of  Dorset  {a)  the  words  were,  "  That,  if  Lord 
John  and  Lady  Frances  should  leave  at  the  death  of  the 
survivor  any  child  or  children  of  their  two  bodies,  then 
the  sum  of  5000/.  was  to  be  raised  and  paid  to  such 
child  or  children  upon  their  attaining  the  age  of  twenty- 
one  years : "  and  it  was  held,  that  a  child,  who,  having 
attained  twenty-one,  died  in  the  lifetime  of  Lady  Frances^ 
took  a  vested  interest.  The  same  principle  of  constmc- 
tion  was  followed  in  Perfect  v.  Lord  Curzon  (6),  MaUland 
V.  Chalie  (c),  and  Howgrave  v.  Cartien  {d)  In  the  last 
case  Sir  William  Grant  lays  down  the  rule,  *^  If  the 
settlement  is  incorrectly  or  ambiguously  expressed;  if  it 
contain  conflicting  and  contradictory  clauses,  so  as  to 
leave  in  a  degree  uncertain  the  period  at  which,  or  the 
contingency  upon  which,  the  shares  are  to  vest,  the 
Court  leans  strongly  towards  the  construction  wbidi 
gives  a  vested  interest  to  the  child,  when  that  child 
stands  in  need  of  a  provision ;  usually  as  to  sons,  at  the 
age  of  twenty-one,  and  as  to  daughters,  at  that  age  or 
marriage."  Now,  though  there  are  phrases  in  some 
parts  of  this  settlement  which  import  that  only  sudi 
children  as  shall  be  living  at  the  death  of  the  mother 
are  to  take,  there  are  other  clauses  in  which  reference  is 
made  to  the  event  of  all  the  children  dying  under 
twenty-one  and  unmarried,  as  being  the  only  state  of 
circumstances  on  which  their  interests  are  to  fail.  There 
is  obviously  great  inaccuracy  in  the  phraseology  of  the 
instrument;  for,  in  providing  for  the  event  of  the 
mother's  surviving  the  father,  the  dividends  are  directed 
to  be  paid,  after  the  mother's  death,  to  the  father,  for  the 
maintenance  of  the  children. 

Mr. 

(a)  3  Bro.  C.  C.  569.  (c)  6  Mad.  i45. 

(6)  5  Mad.  442.  (</)  3  Fes.  ^  B.  79. 
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Mr.  Tinney  and  Mr.  J.  Sussell^  corUrcL 

By  the  first  part  of  this  settlement  the  dividends  of 
the  stock  are  given  to  the  husband  during  the  joint 
lives  of  him  and  the  wife ;  remainder  to  the  wife  during 
her  life,  in  case  she  should  survive  him :  and  the  subse- 
quent limitations  are  not  confined  to  the  event  of  the 
wife  surviving  the  husband,  but  dispose  of  the  fund 
after  her  decease,  whether  she  survive  her  husband  or 
the  husband  survive  her.  It  is  a  mistake,  therefore,  to 
say  that  there  is  any  inaccuracy  in  the  phraseology  of  the 
deed,  because  in  some  of  these  subsequent  limitations  re- 
ference is  made  to  the  possibility  of  the  husband  being 
alive,  when  they  take  effect  The  disposition  of  the 
property,  after  the  wife's  decease,  is  expressed  in  unequi- 
vocal words.  The  trust  is,  in  case  there  shall  be  any 
children  of  the  marriage  living  at  her  decease,  for  such  of 
the  said  children  as  shall  attain  the  age  of  twenty-one 
years  or  be  married ;  and  a  provision  is  made  for  the  event 
of  all  or  any  of  such  children,  (that  is,  children  living  at 
the  decease  of  the  mother),  being  then  under  the  age  of 
twenty-one  and  unmarried.  These  are  the  only  words 
of  direct  gift  to  the  children ;  and  the  gift  is  confined 
in  the  most  express  terms  to  children  living  at  the  death 
of  the  mother.  The  settlement  next  proceeds  to  direct^ 
that,  in  case  Rebecca  Britanias  shall  die  without  leaving 
any  child  or  children,  or  in  case  there  shall  be  one  or 
more  such  child  or  children  then  living,|and  yet  all  of  them 
(that  is,  all  of  the  children  living  at  her  death)  shall  die 
under  twenty-one  and  unmarried,  the  husband  is  to 
receive  the  dividends  during  his  life,  ^^  and  from  and 
immediately  after  the  death  of  the  survivor  of  them, 
Jacob  Namias  Torres  and  Rebecca  Britanias^  and  after 
the  death  of  all  the  said  children,"  (that  is,  children 
living  at  the  death  of  the  mother,  —  for  these  are  the  only 
children  mentioned  in  the  settlement,)  "  in  case  there 

shall 
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1880.  shall  be  any,  and  all  of  them  shall  die  under  age  and 
unmarried  as  aforesaid,"  the  fund  is  limited  over  to 
certain  persons  named.  Throughout  all  the  clauses, 
<<  such  children,"  and  **  the  said  children,"  are 
children  of  the  marriage  living  at  the  decease  of  the 
mother :  and  the  fund  is  given  over,  in  the  event  either 
of  there  being  no  children  living  at  the  mother^s  de- 
cease, or  if  there  be  such  children  then  living,  of  their 
dying  under  twenty-one  and  unmarried.  This  settle- 
ment clearly  and  unequivocally  makes  the  right  of  a 
child  to  a  provision  dependant  on  the  contingency  of 
its  surviving  the  mother ;  there  is  no  ambigui^  or  in- 
accuracy of  expression  which  can  authorize  the  Court 
to  deviate  from  the  express  words  of  the  instrument; 
and,  therefore,  nothing  vested  in  the  son  who  attained 
twenty-one,  married,  and  died  in  the  mother's  lifetime. 
Hotchkin  v.  Htmfrey  (a),  Fitzgerald  v.  Field,  {b) 

The  Master  of  the  Rolls. 

This  case  is  to  be  decided  upon  the  principle  estab- 
lished in  Haa^ave  v.  Cartier.  (c)  The  gifl  over  is  not 
to  take  efiect,  unless  all  the  children  die  under  age  and 
unmarried.  This  is  inconsistent  with  the  dause  which 
imports,  that  a  child,  to  take,  must  survive  the  mother  * 
and  where  clauses  are  conflictmg,  the  rational  presump- 
tion is,  that  a  child,  attaining  twenty-one^  takes  a  vested 
interest  {d) 


I 


a)  2  Mad.  65.  (d)  CbdteHmck  y.  Edwardt, 

h)  lRuu,430.  poii, 

(c)  5rei.4rB.79 
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SHERRATT  v.  BENTLEY.  j^fy  99. 

A    PERSON  who  was  named  a  trustee  in  i|  deed)  bat  A  pam» 
-^^^  had  not  executed  it  or  accepted  the  trusts,  was  ^ee  vitbo«^ 

made  a  defendant  to  a  suit  relative  to  the  administration  hiskpowled^ 

«•  1  and  in  that 

of  the  trusts.  chanuster  a 

party  to  the 
•ui^  haviiiff 
At  the  bearing  Mr.  Danielle  on  his  behali^  asked  for  imc a^ccpte^ 

bis  costs  as  between  solicitor  and  client  Uc^Uad to 

hU  coiti  ai 

Mr.  Tinney  and  Mr.  PemberUmy  for  the  other  partieSf  goii^^  ^4 

argned)  that,  as  he  had  never  accepted  the  trusts,  be  clieoL 

was  not  and  never  had  been  a  trustee,  and  that  he  could 

not  now  daim  to  be  considered  as  such,  merely  for  the 

purpose  of  obtaining  more  liberal  costs. 

The  Master  ^  the  Rolls  ruled,  that  where  a  persoi^ 
is  named  a  trustee  without  his  knowledge^  and  never 
in  any  manner  acts  in  or  accepts  the  trust,  and  such 
person  is  afterwards  made  a  par^  to  a  suit  respecting 
the  trust,  he  is  entitled  to  his  costs  as  between  solicitor 
anddimt. 
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jWy25.  PARKER  V.  FULLER. 

Penom,  hav^  A  FATHER  devised  to  his  son  freehold  and  oopj- 
ci!m£nuBcef  '^^  ^^^^  estates  charged  with  annuities  and  legacies; 
on  fireeholds  the  son  died  intestate,  and  was,  at  tlie  time  of  his  death, 
holiKof  ft  trader  within  the  meaning  of  the  bankrupt  laws.     The 

^'Ib^  ^  fi  ^^'^  ^^  ^^^  ^y  ^  creditor  of  the  son,  for  the  purpose  of 
dBed  intestate^  having  the  freeholds  and  copyholds,  devised  to  him  by 
tl^timeofhit  ^^^  father,  applied  in  payment  of  bb  debts.  The  an- 
death,  ought  nuitants  and  legatees  under  the  will  of  the  fiuher  were 
mde'partiet  D^endants ;  and  the  question  was,  whether  they  were 
to  a  b&l  for      properly  made  parties  to  tlie  suit. 

payment  of 

nis  debts  out 

ofhisreal  j^^^  x.   Parker,  for  the  Piwntiff,    contended,   that 

a  decree  could  not  be  made  for  the  sale  of  the  estates^ 

unless  the  annuitants  and  legatees  were  before  the  Coort; 

that,  as  copyholds  were  not  within  the  47  G.  3.  sest.  S. 

c.  74.,  they  could  not  be  made  directly  available  to  the 

payment  of  the  son's  debts ;  but  to  whatever  extent  the 

legatees  and  annuitants  might  have  exhausted  the  free^ 

holds,  the  creditors  would  be  entitled  to  come  in  opoQ 

the  copyholds ;  and  that  this  process  of  marshalling  could 

not  be  carried  into  effect  unless  the  persons,  between 

whom  it  was  to  take  place,  were  before  the  CourL 

Mr.  r.  Parker,  contra. 

The  Master  of  the  Rolls  held,  that  the  legatees  and 
annuitants,  being  merely  persons  having  incumbrances 
on  the  estates  prior  to  the  interest  of  the  son,  ought  not 
to  have  been  made  parties. 
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ANSLEY  V.  BAINBRIDGE.  Jufy  a4. 

T^ Y  settlement  made  on  the  marriage  of  John  Bcdn^  Tbe  astnmp- 
"^  bridge^  a  sum  of  4000/.,  secured  by  his  bond,  was  ftjhwc^a 
so  limited,  as,  upon  his  deatli,  to  become  payable  to  a  ^bt  doe  finom 
son,  who  was  the  only  issue  of  the  marriage.     The  partnenhip,in 

lather  admitted  the  son  into  partnership  with  himself  which  the 

,  ,  m,  11.  fiuher  and  the 

and  two  other  persons.     The  son  over-drew  his  account  ton,  along 

with  the  partnership   to  the  amount  of  upwards  of  ^^  ^^^ 

-  ,  , .         .  pewons,  were 

19,000/. ;  and  an  arrangement  was  entered  mto,  between  partners, 

all  the  partners,  by  which  the  son  ceased  to  have  any  J[^^^^ 
interest  in  the  concern,  and  the  father  took  upon  him^f  mentof  a  por- 

the  son's  debt  Moil^tfto" 

which  the  too 

After  the  father's  death,  the  trustees  of  the  bond  filed  been  endtled 

the  present  bill  to  have  the  4000/.  satisfied  out  of  his  upon  the 

father^s  death, 
assets;  and  the  question  was,  whether  the  assumption 

of  the  son's  debt  by  the  father  was  to  be  deemed  an 

advancement,  so  as  to  amount  to  satisfaction  of  the  bond. 

Mr.  Pemberton  and  Mr.  Chifigj  for  the  Plainti£&,  cited 
Gddmid  v.  Goldsmid  (a),  Deoese  v.  Pontet  (i),  Onslow 
y,  MicheU.  (c)  There  were  no  circumstances,  they  said, 
to  shew  that  what  the  father  had  done  was  meant  to  be 
a  substitution  for  that  which  his  covenant  bound  him  to 
do.  The  assumption  of  the  son's  debt  was  a  part  of  a 
specific  arrangement,  in  which  the  existence  of  the  bond 
was  in  no  way  adverted  to :  it  was  a  measure  to  which  the 
father  was  led  by  anxiety  for  the  prosperity  of  the  concern 
in  which  he  himself  had  a  great  share,  and  by  a  wish  to 

allay 

(a)  1  Svfmitt.2\9,  (li)  1  Coyr,lS9.  (c)  IS  Vet.A90. 
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BAILEY  ».  J^EST.  J>^rr. 

■       *  .  -      •  ■  • 

rWlHE  Plaintiff  was   tenant  for  life  of  an  undivided  To  a  bill  for « 

•*■    moiety  of  certain  premises.    The  bill  alleged  that  SsioBrtoSn^" 

the  person,  in  whom  the  other  moiety  was  Vested,  had  boundaries,  all 

taken  a  lease  of  die  Plaintiff's  moiety,  and  being  thus  in  ^anv  in-  " 

possesrsion  of  the  whole,  had  confounded  the  boundaries  *ere8^io  the 
.  •  ,  property,  are 

of  this  property  and  of  an  adjoining  tenement,  of  which  oeceBsaiy 

he  was  the  owner.     The  prayer  was  for  a  partition,  and  P""^ 

for  a  commission  to  ascertain  the  boundaries. 


The  remainder-men,  to  whom  the  inheritance  of  the 
Plaintiff's  moiety  was  limited,  were  not  parties  to  the 
suit;  and  on  this  ground  the  Defendants  objected  to 
the  frame  of  the  bill. 

Mr.  Tinney  and  Mr.  Walker^  in  support  of  the 
objection. 

It  may  be  doubted,  notwithstanding  the  decision  in 
Baring  v.  Nash  (a),  whether  the  Court  ought  to  proceed 
te>  so  important  an  act  as  partition,  where  all  the  per* 
SOBS  interested  in  the  property  are  not  parties  to  the 
suit  But  this  bill  prays  that  the  boundaries  of  the 
premises  may  be  ascertained ;  and  such  a  bill  cannot  be 
maintained,  unless  all  the  persons  interested  in  the 
inheritance  are  before  the  G>urt.  In  Miller  t.  War^ 
mington  (5),  the  Attorney-General  was  made  a  defendant^ 
merely  because  there  was  a  suggestion  that  the  Crown 
had  an  interest  in  the  revenuon  expectant  on  a  term,  o( 
wlaeh  upwards  of  SCO  years  were  unexpired.  Speer  v. 
CransUr.  (c) 

Mr. 

(«)  1  Vei.  ^  B.  551 .        (b)  1  Joe.  4r  W.  4S4.       {p)  %  Her.  4ia 
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Mr.  Bickerstethy  Mr.  Pemberton^  and  Mr.  Wilbraham^ 
contra^  cited  Baring  v.  Nash  (a)  and  WiUs  y.  Slade  (i) ; 
and  they  argued,  from  analogy  to  the  rule  of  cases  of 
partition,  that  the  remainder-man  or  reversioner  was  not 
a  necessary  party  to  a  bill  for  a  commission  to  ascertain 
boundaries. 


The  Master  of  the  Rolls  held,  that  the  Court  would 
not  entertain  a  bill  for  a  commission  to  ascertain  boun- 
daries, without  having  before  it  all  the  parties  mterested ; 
and  he^  therefore,  allowed  the  objecdon. 


(a)  1  Vet.^B.BSU 


{b)  6  Vet,  49S. 


Rolls. 
Jtdy  S7. 

A  testator,  by 
his  will  made 
in  Ireland^ 
prior  to  the 
6G.4.  C.79. 
bequeaths  an 
annuity,  and 
dies  domiciled 
in  England, 
after  £at  act 
was  passed. 
The  annuity 
IS  to  be  paid 
according  to 
the  rate  of 
Ifiih  cur- 
rency. 


HOLMES  V.  HOLMES. 

A  TESTATOR,  who  was  at  the  time  domiciled  iii 
"^^  Ireland,  made  his  will,  dated  the  12th  of  Odtiber 
1821,  and  thereby,  after  giving  his  widow  an  annuity 
charged  on  certain  Irish  estates,  proceeded  in  the  follow- 
ing words: — ^^  And  I  also  give  and  bequeath  unto  my 
son  Frederick  Holmes  one  annuity,  clear  yearly  rent- 
charge,  or  sum  of  200/.,  to  be  chargeable  upon^  and 
issuing  and  payable  out  of  all  my  aforesaid  lands,  tend- 
ments,  hereditaments,  and  premises  whereof  I  shall  die 
seised  or  possessed,  of  any  estate  real,  freehold,  or  term 
for  years,  and  to  be  paid  and  payable  to  him,  in 
addition  to  the  provision  which  I  have  already  made 
for  him  by  a  certain  deed  by  me  executed,  and  bearii^ 
date  the  17th  of  February  1821 ;  the  annuity  to  be  paid 
by  two  even  and  equal  half-yearly  payments,  on  every 
1st  day  of  May  and  1st  day  of  Naoember  in  each  and 

every 


CASES  IN  CHANCERY. 


661 


c^ry  year,  for  and  during  the  term  of  his  natural  life, 
without  any  deduction  or  abatement  whatsoever.'' 

The  testator  aflerwards  transferred  his  residence  to 
Englandj  and  died  domiciled  there  on  the  2d  of  Marcfi 
18S6. 

The  first  section  of  the  6  G.  4.  c.  79.9  which  came  into 
operation  on  the  27th  of  June  1825,  enacts,  that,  **  on 
and  from  and  after  the  commencement  of  this  act,  the 
conrency  of  Great  Britain  shall  be  and  become,  and  is 
tiereby  declared  to  be  the  currency  of  the  whole  United 
'Kingdom  of  Great  Britain  and  Ireland;  and  that  on 
and  from  and  after  die  commencement  of  this  act,  all 
receipts  and  payments,  and  all  gifts,  grants,  contracts, 
bai^ins,  sales,  agreements,  and  stipulations,  and  all 
written  bonds,  bills,  notes,  drafts,  acceptances,  receipts, 
acknowledgments,  undertakings,  or  securities  for  money, 
•nd  all  transactions,  dealings,  matters  and  thirds  what" 
ever  relating  to  money,  or  involving  or  implying  the  pay^ 
ment  of  money,  or  the  liability  to  pay  any  money,  which 
shall  be  had,  made,  done,  executed,  or  entered  into,  in 
wiy  and  every  part  of  the  said  United  Kingdom,  shall 
•be  had,  made,  done,  executed,  and  entered  into  accord- 
ing to  such  currency  of  Great  Britain,  so  becoming  the 
'amrency  of  the  United  Kingdom,  and  not  according  to 
any  currency,  or  as  money  hath  been  or  may  be  valued 
in  any  particular  part  of  the  said  United  Kingdom,  or 
in  any  other  manner  than  according  to  such  currency 
of  the  said  United  Kingdom,  except  as  hereinafter  is 
specially  provided ;  and  that  all  such  receipts,  &c.  shall 
*be  taken  to  be  had,  made,  executed,  done,  and  entered 
into  according  to  such  currency  of  Great  Britain,  &c« 
and  in  reference  to  money  of  the  value  and  description 
circulating  in  Great  Britain  at  the  passing  of  this  act, 
imless  tlie- contrary  be  proved  to  have  been  the  intention 
of  the  parties  concerned."  ^ 
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]r890i  One  question  in  the  cauiae  wa%  wbetW  th«  anmulgr 

was  to  W  oomputed  in  Irish  curi^ncy  pr  ia  Etig/ibk 


UoLMSt 


Mr.  Pemberton  and  Mr.  Jl  BusseU^  for  the  PlaiqlilL 
Mr,  BtckfirsUih  and  Mr.  Hinde^  Son  tb^  Defimdwifti 

On  the  coe  side^  it  was  contended  tbiit  Ihe*  fAPMi^ 
did  not  exist  till  the  death  of  the  testator,  wluck  W90 
subsequent  to  the  a^t  for  the  assimilaUon  of  tlwi  <MU^ 
leuey  throughout  tb^  United  Kii^om;  ibgt  (heri^ 
la  the  annuity  did  not  arise  till  then ;  and  tjbit;  \%  wm^ 
•ibefetbre^  a  nat^r  or  thing  bads  mad^  or  dOM  afttr 
j^ie  37th  of  Jmf  1825,  and  QQns^qpMntly  isesk  in  )m 
^oinfMted  according  to  the  curvtooy  of  Gf^ml  Bnkmk 
which  fcom  that  date  was  to  be  the  cQionmn  luwency  of 
ihe  two  coiintrieii. 

On  the  olher  hand,  it  was  argued  thai  a  gift  by  iW 
48  a  ipatl)er  or  thing  made  at  the  tiiM  whw  the  wiU  # 
nade^  and  that  it  has  existence  thenceforth^  ibmflh  H  i^ 
Qot  perfected  till  the  death  of  the  testator;  that  99  4h? 
will  of  this  testator  was  long  unterior  to  the  gct^  Iqp  ibr 
fssimjlation  of  the  currency,  the  bequest  of  tlut»  wnwity 
was  not  a  matter  or  thing  made  or  done  aft(%r  thnt  i^ 
passed ;  end,  therefore,  that  the  annuity  OQght  to  be 
computed  in  the  same  manner,  and  paid  in  the  sfuoie 
ciiMrrency,  as  if  the  6  G.  4.  c.  79.  had  neior  pureed  J  tbii 
ii^  in  the  currency  of  the  country  in  which  the  vi||  we^ 
made^  and  the  land^i  charged  with  the  paiymmti  imt 

Isnsdcnme  y.  Lansdxmne  (a)>  and  the<Mea^lh(Kmcita^ 
were  referred  to. 
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7%^  Mastes  q/*  the  Rolls  was  of  opinion  that  the 
bequest  of  the  annuity,  though  not  perfected  till  the 
death  of  the  testator,  was  a  gift  made  at  the  time  of 
uialKbg  the  will,  and,  the  gift  being  prior  to  the  6  G.  4% 
c.  79.,  that  the  annuity  was  to  be  computed  in  Irish 
cttrrency.  (a) 

S Le9,  S97.  See^t  as  tothe Iruk 
statutes  declaring  the  lands  of 
papists  descendible  as  in  gavel- 
kind, notwithstanding  a  devise, 
(where  however  the  words  are 
peculiar,)  Burke  v.  Morgan, 
5  B,^C.  565.  Toml.  e<L  As  to 
the  effect  upon  bequests  of  stock, 
of  subsequent  conversions  under 
the  stock  acts,  see  Brmudtm  v. 
WkUer,  Amb.  57.,  and  the  cases 
there  cited,  and  Bankt  v.  Siaden, 
supra,  216. 


laso. 


(•)  So  as  torn  will  made  before 
Ibe  statute  of  charitable  uses, 
jMkbumh(nn  v.  Bradshaw,  2  Atk. 
36.;  7  Mod.  S39.  WUUt  v.  Sand- 
fard,  1  Vet.  176.  AUomey^Oe^ 
wend  r.  Daummg,  Amb.  $SO. ;  (but 
•ee  AiiorneyOeneral  ¥.  Hearts 
tM,  S  Ed.  334.)  So  also  as  to 
a  win  made  before  the  statute 
of  frauds,  CarvUTs  case,  2.C%. 
M^,  909.;  Settfeant  v.  Puniu; 
0t  an  agreement  in  consideration 
of  marriage^  OUmore  v.  ShulcTy 


SUTTON  V.  SUTTON. 


July  29. 


rilHIS  was  a  bill  for  the  specific  performance  of  a  Under  the 
•*•    contract ;  and  the  Master  having  reported  against  ^Swcen  Grwd 

tbe  tide,  an  exception  was  taken  to  his  report,  which  Britain  and 

,  >,  America,  and 

now  came  on  to  be  argued.  th^  act  of  the 

57  G.  5.  c.  97.9 

^amertcan  ci* 

The  title  of  the  vendor  was  derived  under  a  convey-  tizens,  who 
ance  from  a  citizen  of  America ;  and  the  question  wae^  ^*^^*2>^^ 
whetiier,  under  the  circumstances  of  this  case,  and  in  on  the  28th 
rebition  to  the  property,  which  was  the  subject  of  the  1795'^and 

contract,  an  American  citizen  was  to  be  deemed   an  their  heirs 

and  assigns, 

alien  r  are  at  au 

times  to  be 
.  considered,  so 

'    Samud  Strudmci^  before  and  at  the  time  of  the  separ-  far  as  regards 

ation  of  the  United  States  of  North  America  from  Great  1^?®  J!?;!*? 

not  as  aliens 

was  settled  in  North  CaroUrw^  aad  he  ccmtinued  but  as  native 

X^  it  *^  subjects  of 

^  ^  ^  Gnat  Britain. 
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to  reside  there,  tis  an  American  citizen^  till  his  death  in 
1794.  By  his  will,  dated  in  that  year,  he  devised  16 
"  his  good  friend  Margery^  widow  of  Stephen  --— « — •% 
lately  living  at  Ftdham  in  England^  his  houses  and  lands 
in  the  city  of  London^  in  trust  to  be  sold,  when  Mfi 
Vaugharis  annuity  shall  drop  in,  and  the  monies  arising 
from  such  sale  to  be  employed  as  therein  mentioned : " 
jEmd,  after  bequeathing  two  small  annuities,  he  gave  th^ 
residue  of  his  real  and  personal  estate  to  his  son 
William  Francis  Strudwick.  A  part  of  this  testator's 
property  consisted  of  an  undivided  share  of  certain 
tenements  in  the  city  of  London^  which  were  the  sub« 
ject  of  the  present  suit  A  person  of  the  name  of 
Margery  Bourget  was  considered  to  be  the  devisee 
i'eferred  to  in  the  will:  she  declined  to  carrjr  the 
trust  into  effect,  or  to  interfere  in  the  management  of 
the  property,  and  was  said  to  have  died  about  the  year 
1 806.  William  Francis  Strudwick^  the  heir  at  law  and 
devisee  of  Samuel^  was  an  American  citizen,  and  died  in« 
testate  in  the  year  1810,  leaving  Samuel  Strtuhndt,  also 
an  American  citizen,  his  eldest  son  and  heir  at  law.  In 
1819,  the  last-^mentioned  Samuel  Strudwick  sold  and 
conveyed  his  undivided  share  of  the  tenements  in  the 
city  of  London ;  and  upon  this  conveyance  the  title  of 
the  vendor  depended. 


One  of  the  objections  taken  to  the  title  was  in  the 
following  words :  —  ^^  that  Samuel  Strudwick,  the  vendor, 
in  1819,  of  two  eighth  parts  of  the  estate,  was  an 
alien,  and  incapable  of  conveying  them,  such  shares 
having  been  the  property  of  Samuel  Strudwick^  his 
grandfather,  who  was  settled  in  America  at  the  time 
of  the  separation  of  the  two  countries  in  1783,  and 
who  was  alleged  to  have  devised  them  to  his  son  Wil» 
Ham  Francis  Strudwick,  who  was  an  Americanf  and 
died  there  in  1810  intestate,  leaving  the  said  Samuel 
Strtidwick,  the  grandsooj  his  heur  at  lairi   and  {bat 

no 
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no  proof  had  been  shewn  that,  after  the  separation, 
Samuel  Strudwicky  the  grandfather,  or  William  Francis 
Strudmick^  was  a  subject  of  the  king  of  Great  Britain  J* 

The  question  turned  upon  the  construction  of  the 
treaty  of  peace  between  Great  Britain  and  the  United 
StateSf  signed  at  London  on  the  X9th  of  Naoember  1794, 
and  of  the  37  G.  S.  c.  97.,  which  was  passed  for  the  pur« 
pose  of  carrying  the  treaty  into  execution. 

« 

By  the  first  article  of  that  treaty  it  was  agreed,  *<  that 
there  should  be  a  firm,  inviolable,  and  universal  peace 
between  Great  Britain  and  the  United  States." 


1830, 


The  secopd  article,  after  some  regulations  relative  to 
the  withdrawal  of  the  British  troops,  declared,  **  that  the 
settlers  and  traders  within  the  precincts  of  the  posts  from 
which  the  British  troops  were  to  be  withdrawn,  should 
continue  to  enjoy  their  property  of  every  kind,  and  be  at 
liberty  to  remain  there,  or  to  remove  their  effects,  and  to 
fell  or  retain  their  lands  and  property  at  their  discretion ; 
that  such  of  them  as  should  continue  to  reside  within  the 

,  boundary  line,  should  not  be  compelled  to  become  citizen^ 
of  the  United  States,  or  to  take  any  oath  of  allegiance  to 
the  govemftient  thereof,  but  should  be  at  full  liberty  so 
to  do,  if  they  thought  proper,  and  should  declare  their 
election  witliin  one  year  after  the  evacuation  aforesaid ; 
end  that  all  persons  who  should  continue  there  after  the 
npiration  of  the  year,  without  having  declared  their 

^intention  of  remaining  subjects  of  his  British  majestyi 
should  be  considered  as  having  elected  to  become  citi^* 
^ens  of  the  States.'* 

The  third,  fourth,  and  fifth  articles  related  to  the 
boundaries  of  the  new  states,  the  navigation  of  the  rivers^ 
^« ;  and  the  sixth,  seventh,  and  eighth,  to  the  adjusts 
.inept  of  the  pecuniary  claims  of  individuals. 

X  X  8  The 


CASES  IN  CHANCERY.  ^ 

Hm  negbeiaiions  at  a  period  tifaeran  meddoBed ;  but  if       1890. 
hh  Maje^  and  tFie  United  States  should  not  be  able  tb 
-agpree  <m  a  «iew  arrangement,  in  that  case  aH  the  artides 
t/(iht  treaty,  except  the  first  ten,  should  then  cease  and 
ieatfUt^  togedier.'' 

In  1 T9Y  the  37  G.  S.  c.  97.  was  passed^  which  i^  in«- 
iStttM  *«  An  Act  for  carrying  mto  execation  the  ti^aty 
df  amfty,  commerce^  and  navigation,  concluded  betit^elfn 
Ms  M«gesr^  and  the  United  States  of  America/^  It 
contained  the  following  clauses :  — 

*^  Sect  24.  And  whereas  by  the  ninth  article  of  die 
said  treaty,  it  was  agreed  that  Btith^  mibjects,  who  then 
hdd  lands  in  the  territories  of  the  said  United  States, 
and  Amifrican  citizens,  who  then  held  lands  in  the  d^ 
minions  of  his  majesty,  should  condnue  to  hold  tfaern 
according  to  the  nature  and  tenure  of  their  respective 
stat^  and  tides  therein,  and  anight  grant,  sell,  or  devise 
Ae  same  to  whom  they  should  ptease,  in  like  manner  as 
ff  they  were  natives ;  and  that  neither  they  nor  their 
Mrs  or  assigns  should,  so  far  as  might  respect  the 
aaid  hndu  and  the  legal  remedies  ttrddent  thereto^  b^ 
Iregarded  as  aliens ;  be  it  therefore  enacted,  by  the  aty- 
thtortty  afofesiaid,  that  all  lands,  tenements,  and  heret- 
ditament^  in  the  kingdom  of  Great  Britain,  of  the 
territoties  and  dependencies  thereto  belonging,  which, 
on  dm  said  2Sth  of  October  1795,  (being  the  day  of  the 
exchange  of  the  radfication  of  the  said  treaty  between  his 
Mqesty  and  the  said  United  States,)  were  held  by  Ame^ 
rleon  citizens,  shall  be  held  and  enjoyed,  granted,  sold, 
and  dievised,  according  to  the  stipulations  and  agreements 
contained  in  the  said  article;  any  law,  custom,  or  usage 
to  the  contrary  notwithstanding. 

^  Sett.  45.  Provided  always,  that  nothing  herein  con- 
tamed  shall  extend,  or  be  construed  to  extend^  to  give 
any  ll^t,  dde»  or  privilege  to  any  person,  not  being  ti 
'  X  X  4f  natural 
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natural  bom  subject  of  this  realm,  which  such  person 
WQuld  not  have  been  entitled  to  if  this  act  had  not  been 
made,  other  than  and  except  such  rights,  titles,  and 
privileges  as  shall  be  necessary  for  the  true  and  faithful 
performance  of  the  stipulations  in  the  said  article  con- 
tained, according  to  the  true  intent  and  meaning  thereof 
or  to  give  to  any  person,  not  being  either  a  natural  bom 
subject  of  this  realm,  or  a  citizen  of  the  said  United 
States,  any  right,  title,  or  privilege,  to  which  such  per- 
son would  not  have  been  entitled  if  this  actbadnotbett 
made. 


^<  Sect.  27*  That  this  act  shall  continue  in  force  so 
long  as  the  said  treaty  between  his  Majesty  and  the 
United  States  of  America  shall  continue  in  forc^  and 
no  longer." 

This  act  was  continued  by  the  45  G.  3.  c.  85.,  which,  — 
after  reciting  that  the  37  G.  3.  c.  97.  '*  was  to  continue  in 
force  so  long  as  the  said  treaty  should  continue  in  force, 
and  no  longer;  which  treaty,  or  so  much  of  it  as  relates 
to  the  matters  contained  in  the  said  act,  has  now  ceased 
and  determined :  and  it  is  expedient  that  the  liberty 
of  navigation  and  commerce  between  the  people. of  tlus 
kingdom  and  the  people  of  the  United  States  of  Ame» 
rkoy  should  continue  for  a  limited  time,  in  the  same 
manner  and  under  the  same  limitations  and  conditions 
as  are  specified  in  the  said  act,^ —  enacted  that  '*  the 
said  act,  and  every  thing  therein  contained,  shall,  not- 
withstanding the  said  treaty  has  ceased  and  determined^ 
be  deemed  and  taken  to  be  and  to  have  been  in  Tuli 
force  and  effect,  and  shall  so  continue  in  force  until  the 
Istof  Ji^w^  1806." 


The  37  G.  3.  c.  97.  was  subsequently  continued  from 
time  to  time  by  the  46  G.  3.  c.  16.,  the  47  G.  3.  sess.  2. 
jC.SL^  and,  finally,  by  the  48  G.S.  c.  6.  to  the  «d:of  the 

then 
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ihen  preset  session  of  parliament.  That  session  ter- 
jninated  in  the  same  year;  and  no  act  was  afterwards 
.pasted  to  revive  or  prolong  the  operation  of.  the  treaty. 

The  point  argued  was,  whether  the  twenty-iburth 
section  of  the  S7  G.  3.  c.  97*9  taken  in  connection  with 
the  ninth  article  of  the  treaty,  continued  in  operation,  so 
as  to  remove  the  incapacity  of  holding  and  transmitting 
lands  in  England^  which  would  otherwise  have  attached 
on  WiUiam  Francis  Strudvoick  and  Samuel  StrudwUk^  the 
grandchildren,  as  aliens. 

Mr.  Bidcersteth^  Mr.  PemberUm^  Mr.  ThfrreUj  Mr. 
WrigMj  and  Mr.  Wood^  in  support  of  the  objection  to 
the  title. 

The  treaty  of  1783  dissolved  the  tie  of  allegiance 
which  had  previously  subsisted  between  the  crown  of 
England  and  the  individuals  who  then  became  American 
citizens;  they  and  their  descendants,  born  out  of  the 
British  dominions,  were  thenceforth  aliens ;  and  accord- 
ingly Doe  V.  Acklam{a)  has  established,  that  a  person, 
bom  in  the  United  States  since  1783,  cannot  inherit  lands 
in  England.  Doe  d.  Auchmuty  v.  Mtdcaster.  {b)  William 
Francis  Strudvoick^  and  Samuel  Strudwick^  the  grandson, 
were  clearly  aliens.  The  only  distinction  between  the 
present  case  and  that  of  Doe  v.  Acklam  is,  that  the  free- 
hold of  the  tenement  in  question  was  not  in  an  English 
subject  on  the  28th  of  October  1795,  but  in  an  American 
citizen.  Now  it  is  true,  that,  as  to  such  lands,  the  in- 
capacity of  alienage  was  removed  by  the  37  G.  3.  c,  97. ; 
and  so  long  as  that  statute  was  in  operation,  American 
citizens  might  hold,  grant,  sell,  or  devise  these  lands  in 
the  same  manner  as  if  they  were  natives.  But  by  the 
twenty-seventh  section  the  act  is  to  continue  in  force 

only 


1830. 


{«)  %B.^  C.  7Td. 


(h)  SB.^aJll. 
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ottly  so  loi^g  fts  the  tfettty  shtifl  be  iki  ibrcfe,  and  no  longef^ 
and  the  sin|fle  quiestibn,  tlier^ror^  h,  V^^thef  the  tTM^ 
WjEis  ot  "Was  not  in  fofce  !h  1819.  On  thb  pdhitxire  'faim 
a  legislative  declaration  in  1805.     The  45  6. 3.  c.  35. 
says  in  the  preamble,  ^  which  treaty,  or  so  mudi  of  it 
as  relates  to  the  matters  contained  in  the  said  act  (i.  e, 
the  37  G.  3.  c.  97.)  has  now  ceased  and  deteftuhied;'* 
«d;  among  the  matters  contained  in  the  said*  att,  was 
(he  stipulation  for  excludtng  the  in)^padty  arhing  from 
alienage;  and  the  same  statute  declares  in  the  enacdn^ 
clause,  that  <<  the  said   treaty  has  Ceased  and   detei^ 
mined."     By  that  statute,  and  two  subsequent  acts,  the 
87  G.  S.  Was  f eVived  both  retrospectively  SEntf  pnj^peo- 
tively ;  bat  it  finally  expired  with  the  session  of  1608. 
In  1812  war  broke  out  between  the  two  countries,  vAniA 
oontittued  to  rage  till  a  new  treaty  was  concluded  in 
1814.     It  is  ioipossiUe  to  suf^est  thai;  the  treatf  wM 
*<  continuing  in  force"  in  1813;  it  neoBstaiily  ctutA 
wWi   the  caBHnencement  of  the  war»      Tke  87  G*  5^ 
«•  97«  could  not  continue  in  operation  a  oiome&t  kM^^ 
without  violating  the  plainest  words  of  ibe  act,    WiUimKk 
timncii  Strudwkk  became  then  and  remained  ever  after* 
wtaids  subject  to  all  the  incapacities  of 


It  was  said  before  the  Master,  that  the  first  too  ara* 
des  of  the  treaty  were  to  be  ^^  permanent,"  which  was 
€c»nstnied  as  synonymous  with  *^ perpetual;"  but  that  ii 
a  coss^uciion  which  the  twentyneighth  article  does  not 
admiC  o£  Tlie  very  first  article  is,  *'  that  there  sbouU 
be  a  firm  and  universal  peace  between  Great  Britam 
mndi  the  United  States;"  that  is  the  first  of  the  aitidcs 
suppoeed  to  be  ever-enduring.  Yet,  what  became  of 
it  in  1813  ?  There  are  many  of  the  stipulations  of  tb| 
first  ten  articles,  which  could  not  possibly  be  observe4 
in  a  state  of  war.  The  word  ^'  permanent"  is  used)  not 
as  synonymous  with  **  perpetual  or  everlasting,"  but  in 
opposition  to  a  period  of  duration  expressly  liiMted 

The 
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T%e  graiter  number  of  the  articles  of  the  treaty  were  to 
eetse  at  the  expiration  of  twelve  years;  the  first  ten 
were  not  to  expire  then,  by  the  mere  lapse  of  time; 
they  were  to  continue  so  long  as  a  treaty  of  peace  was 
in  force ;  but  when  war  took  the  place  of  peace,  and  the 
treaty  had  no  longer  any  existence,  the  amth  aiticltf 
could  not  oontinue  in  operation. 

Even  if  it  were  to  be  held,  in  consequence  of  the 
language  of  the  twenty-eighth  article,  that  the  intention 
of  the  framers  of  the  treaty  was  to  make  the  ninth  article 
perpetual,  there  is  nothing  in  the  act  of  parliament  to 
give  it  that  endurance.  The  act  makes  no  mention  of 
die  twenty-eighth  article  of  the  treaty,  which  riemams, 
therefore,  a  mere  stipulation  of  the  crown,  and  cannot 
eineate  or  extend  an  exemption  from  any  disability  im^ 
poised  by  the  law  of  the  land.  The  continuance  of  the 
exemption  could  not  be  prolonged  beyond  the  duration 
of  the  act :  the  act  was  to  endure  only  so  long  as  "  this 
treaty,"  that  is,  the  treaty  of  amity,  commerce,  and 
tDKvigation  concluded  between  his  Majesty  and  the 
United  States  of  North  America^  should  be  in  force ;  and, 
BKift  uncpiestionably  that  treaty  was  not  in  force,  when 
Us  Majesty  and  the  United  States  were  carrying  on  hosti- 
lities against  each  otlier  both  by  sea  and  land. 


IddO. 


T!ie  construction  contended  for  on  the  other  side 
would  lead  to  most  inconvenient  results.  One  conse- 
quence of  it  would  be,  that  all  the  lands  which,  on  the 
tdSth  of  October  1795,  belonged  to  Americans^  are  taken 
for  ever  out  of  the  operation  of  the  general  law  of 
England,  and  may,  in  ail  time  to  come,  be  transmitted 
to  aliens  by  descent,  devise,  or  conveyance. 


Mr.  Wigram,  in  support  of  the  same  line  of  argument^ 
sabmitted  that  the  treaty  could  not  be  deemed  to  be  in 
force^  unless  it  was  in  force  as  a  wlK>le ;  that  it  could 

not 
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Sul^TOH. 


Dot  be  in  force  as  a  whole,  after  the  most  important 
provisions  in  it  had  been  broken ;  and,  on  the  contrary, 
that  it  ceased  to  be  in  force  as  a  whole,  when  die  peace, 
the  stipulation  for  which  constituted  the  basis  of  th^ 
arrangement,  was  exchanged  for  a  state  of  war.  He 
cited  Vatiel{a),  —  **  We  cannot  consider  the  several  ar- 
ticles of  the  same  treaty  as  so  many  particular  and  inde- 
pendent treaties :  for  though  we  do  not  see  the  immediate 
connection  between  every  one  of  these  articles,  thqr  cure  all 
connected  by  this  common  relation,  that  the  conttBGting 
powers  pass  them  with  a  view  to  each  other,  by  way  of 
compensation.  I  should  never,  perhaps,  have  passed 
this  article,  if  my  ally  had  not  granted  me  another,  which, 
in  its  own  nature,  has  no  relation  to  it  Every  thing 
comprehended  in  the  same  treaty  has  then  the  force  and 
nature  of  reciprocal  promises,  at  least  if  they  are  not 
excepted  in  due  form.  Grotius  says,  very  weU>  that 
all  the  articles  of  a  treaty  have  the  force  of  condition^ 
which  by  a  default  arc  rendered  null." 


Mr.  Presiofi  and  Mr.  Dixon^  Mr.  Tinney  and  lfr» 
Garraitf  in  support  of  the  title. 

The  treaty  contains  articles  of  two  different  descripi- 
tions;  some  of  them  being  temporary,  and  others  of 
them  being  intended  to  be  of  perpetual  obligation.  Of  ' 
those  which  were  temporary,  some  were  to  last  for  a 
limited  period ;  such  as  the  various  regulations  concern- 
ing trade  and  navigation  ;  aixl  some  were  to  continue  so 
long  as  peace  subsisted,  but,  being  inconsistent  with  a 
state  of  war,  would  necessarily  expire  with  the  com^ 
mencement  of  hostilities.  There  were  other  stipu- 
lations, which  were  to  remain  in  force  in  all  tioie  to 
come,  unaffected  by  the  contingency  of  peace  or  wan 
For  instance,  there  are  clauses  for  fixing  the  boundaries 
&f  the  United  States.     Were  the  boundaries  so  fixed  to 
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cease  to  be  the  boundaries,  the  moment  that  hostilities 
bn^e  out?  The  tenth  article  provides  that  debts  due 
to  individuals,  and  monies  which  they  may  h^ve  in  the. 
public  funds  or  private  banks,  shall  not  be  conBscated 
in  the  event  of  war :  that  is  a  stipulation  which,  from 
the  nature  of  things,  as  well  as  from  the  plain  import  of 
the  terms,  was  to  be  a  binding  obligation  in  war  as  well 
as  peace;  for  it  was  only  to  a  state  of  war  that  it  was  at 
all  applicable;  and,  in  sound  construction,  a  similar 
force  must  be  given  to  the  immediately  preceding  article, 
on  which  the  present  question  arises.  It  was  intended 
to  provide  for  the  inconvenience  which  must  naturally 
arise  from  the  division  of  one  empire  into  two  inde* 
pendent  states,  the  subjects  of  each  of  which  hold  pro* 
perty  situated  within  the  territorial  limits  of  the  other; 
and  with  that  view,  it  declares  that  American  citizens, 
who  then  held  lands  within  the  dominions  of  his  majesty, 
should  continue  to  hold  them,  and  have  power  to  grants 
sell,  or  devise  them  as  if  they  were  natives,  and  that 
neither  they,  nor  their  heirs  or  assigns,  should,  in  re«* 
spect  of  their  lands,  be  regarded  as  aliens.  The  effect 
of  it  is  to  exclude,  and  to  exclude  for  ever,  the  principle 
of  alienage  as  to  certain  persons  and  certain  lands :  there 
is  no  limitation  to  its  operation;  it  is  not  confined  to  a 
state  of  peace,  or  to  the  individuals  who  then  held  the 
lands;  it  includes  their  heirs  and  assigns:  they,  their 
heirs,  and  assigns  are,  with  respect  to  such  lands,  to  be 
considered  as  natives ;  and,  being  considered  as  naUves, 
their  title  to  hold  the  lands  could  not  be  affected  by  the 
breaking  out  of  war  between  the  two  countries.  The 
twenty-fourth  article  tends  still  further  to  shew  that, 
some  of  the  stipulations,  and  among  these,  the  ninth 
article,  were  meant  to  be  of  perpetual  endurance. 


ISSO. 


Now  the  effect  of  the  twenty-fourth  section  of  the  act' 
of  parliament  is  to  give  the  force  of  law  to  the  ninth 

article 
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16dl>«  article  of  the  treaty ;  and  if  that  articte^  according  la 
the  sound  construction  of  the  treaty,  was  to  be  of  pev» 
petual  obligation)  the  enactment  of  the  l^islature^  «af-» 
tying  into  effi^et  that  which  the  king  had  agreed  to  do^ 
but  which  his  prerogative  was  not  qoBipetont  to  acooiiH 
plish,  has  declared  that  American^  who  bdd'  Iwda 
wilbin  the  dominions  of  his  majesty  on  the  88tb  id 
October  1795,  their  heirs  and  assigns,,  shall  in  all  time 
to  cone  hold  and  enjoy  them  as  natives.  It  is  true 
that  the  twenty-seventh  section  has  said^  that  the  aol 
shall  continue  in  force  only  so  long  as  the  twenty  of 
peace  continues  in  force ;  but  that  section  nust  Beces-^ 
sarily  be  confined  to  those  stipulations  which  were  eitbev 
of  limited  duration,  or  were  in  their  nature  such  as  lo  be 
cmtirely  dependent  on  the  existence  of  peace. 

It  has  been  argued  that  the  recitals  eoDtained  itt  ihe 
.  i5  6. 3.  c.  35.,  and  the  two  subsequent  ads,  havw  puit 
a  kgislmtiva  construction  on  the  37  G.  S.  c.  ft5*s  and 
haire  declared  that  the  treaty,  and  consequently  the  let- 
ter act,  had  ceased  and  determined.  But  the  opwrntiaie 
of  a  statute  is  not  to  be  restrained  by  the  vecital  of  a 
subsequent  statute.  Dore  v.  Graj/,  (a)  Besides^  the 
acts  of  the  45  G.  3.  and  the  following  years  coQteeiplated 
only  those  provisions  of  the  treaty,  which  related  te 
commerce  and  navigation,  and  wete  to  expire  at  th^:  end 
of  twelve  years^  unless  they  were  ^pressly  renewed  fiur 
a  further  period. 


The  ninth  article  was  more  beneficial  to  Ef^lui  aab» 
jeeta  than  to  American  citizens ;  and  any  restrictioa  of 
ita  &ir  operation  would  be  a  public  mischieft  inasmueh 
as  it  would  naturally  lead  America  to  ad€f>t  a  similar 
restriction  of  the  reciprocal  privilege  granted  to  subjects 
of  the  Briiisk  crown. 

Suppose 

(fl)  S  T.  R.  365. 
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Sappose  Ibat  an  Jmericam  qHIvw  vjiq,  on  ib^  iHh 
(ktober  1795,  held  lands  in  En^ani^  died,  leftving  aa 
eidar  fOB  bora  in  America^  and  a  younger  son  bom  dn 
EmgjUmd.  Had  the  treaty  and  the  act  not  been  mad^ 
tbe  ymmger  son,  on  the  faib^s  death,  would  bar^ 
iBheritcd  the  lands:  under  the  trealy  and  the  act  the 
eldast  son  was  heir,  and  as  such,  entitled  to  tbe  prov 
perty.  Is  it  to  be  said  that,  if  a  war  afterwards  break 
out,  his  interest  is  to  cease,  and  a  title  is  to  accrue  to 
tKft  ctoiwa,  which  never  could  have  bad  a  pcetQXt  of 
claiov  if  tbe  devolution  of  the  property  had  been  xeifgoe- 
l«tf4  by  tbe  Qovamon  law  ? 


.  Mr*  Bkkersteth^  in  reply. 

The  Master  of  the  Rolls. 

The  relations,  which  had  subsisted  between  Greal 
BHiatn  and  America^  when  they  formed  one  empire,  Iqd 
tb  the  introduction  of  the  ninth  section  of  the  treaty  of 
1794,  and  made  it  highly  reasonable  that  the  subjects 
of  the  two  parts  of  the  divided  empire  should,  notwith- 
standing the  separation,  be  protected  in  the  mutual  en- 
joyment of  their  landed  property ;  and,  the  privileges  of 
natives  being  reciprocally  given,  not  only  to  the  actual 
possessors  of  lands,  but  to  their  heirs  and  assigns,  it  is 
a  reasonable  construction  that  it  was  the  intention  of 
the  treaty  that  the  operation  of  the  treaty  should  be 
permanent,  and  not  depend  upon  the  continuance  of  a 
state  of  peace. 


The  act  of  the  S7  G.  3.  gives  full  effect  to  this  article 
of  the  treaty  in  the  strongest  and  clearest  terms ;  and  if 
it  be,  as  I  consider  it,  the  true  construction  of  this  article, 
that  it  was  to  be  permanent,  and  independent  of  a  state 
of  peace  or  war,  then  the  act  of  parliament  must  be  held, 

in 
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1 850.  in  the  twenty-fourth  secUon^  to  declare  this  permanency ; 
and  when  a  subsequent  section  provides  that  the  act  is 
to  continue  in  force,  so  long  only  as  a  state  of  peace 
shall  subsist,  it  cannot  be  construed  to  be  directly 
repugnant  and  opposed  to  the  twenty-fourth  section, 
but  is  to  be  understood  as  referring  to  such  provisions 
of  the  act  only  as  would  in  their  nature  depend  upon  a 
state  of  peace. 

I  am  of  opinion,  therefore,  in  favour  of  the  dtle,  and 
consider  that  the  heirs  and  assigns  of  every  American^ 
who  held  lands  in  Great  Britain  at  the  time  mentioned 
in  the  act  of  the  S7  G.  S.,  are,  as  far  as  regards  those 
lands,  to  be  treated,  not  as  aliens,  but  as  native  aub- 
jects. 


After  the  decision  on  the  point  of  law,  a  question 
raised,  whether,  regard  being  had  to  the  mode  in  which 
the  property  had  been  dealt  with  and  the  title  de- 
duced, WiUiam  Francis  Strudmck  did,  in  fact,  hold  the 
lands  and  hereditaments,  which  were  the  subject  of  the 
contract,  on  the  28th  of  October  1795 ;  and  on  this  point 
a  reference  was  directed  to  the  Master. 
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NEWBOLD  V.  ROADKNIGHT.  ^^35. 

August  S* 
ryiLUAM  NORRIS,  by  his  will  dated  the  24.th  of  A  gift  of  a 

January  1824.,  gave  and  devised  as  follows :  —  "  ^  l^nl^b^ 
give  and  devbe  all  my  messuages,  closes,  lands,  tene-  paid  out  of 
ments,  and  hereditaments,  situate,  lying,  and  being  in  ^  ^^  estate^ 
Eaihorpe  in  the  said  county  of  Warwick^  unto  William  directed  to  be 
Boadknight  and  Robert  fVelchmanj  their  heirs  and  as-  byanftto 
signs,  upon  trust,  as  soon  as  conveniently  may  be  after  otl^ers,  oj]^© 
my  decease^  absolutely  to  sell  and  dispose  of  the  same  produce,  is 
either  by  public  auction  or  private  contract,  and  either  *"b«tantiaUy 
together  or  in  parcels,  for  the  most  money  and  best  whole  estate, 
price  or  prices  that  can  or  may  be  reasonably  obtained  *?  lewdw 
for  the  same ;  and  after  defraying  thereout  the  costs,  ^th  a  col- 
charges,  and  expenses  incident  to  and  attending  such  sale  upon  the^ 

(M^ sales,  and  in  makinsr  out  fi^ood  and  perfect  titles  to  the  estate;  and 

,  .  t         n  these  gifts  are 

purchaser  or  purchasers  thereof,  upon  trust  to  pay  unto  adeemed,  if 

Mn  Thomas  Neaobold  of  Baggington^  the  husband  of  my  J^®  Jhe^te 
daughter  Elizabeth  Nevobold^  the  sum  of  SOOO/.,  whidi  I  in  his  lifetimew 
hereby  give  and  bequeath  to  him  accordingly  to  and  for 
his  own  use  and  benefit ;  and  then,  upon  trust  to  pay 
and  divide  the  surplus  of  the  said  last-mentioned  pur- 
chase-money unto  and  amongst  all  and  every  the  child 
and  children  of  my  late  son  Thomas  Norrisj  and  the 
chOd  and  children  of  my  said  daughter  Elizabeth  New* 
bcidj  equally  to  be  divided  between  them,  when  and  as 
they  shall  respectively  attain  their  ages  of  twenty-one 
years,  with  benefit  of  survivorship  and  accruer  amongst 
them.  I  give  and  bequeath  unto  the  said  William  Road- 
knight  and  Robert  Welchman  the  sum  of  30/.  each  for 
iheir  own  use  and  benefit,  as  a  token  of  my  respect  and 
esteem  for  them.     I  give  and  bequeath  all  my  household 

y  y  goods 


CA^E$  JN  CHAHCEJIY- 


r? 


In  the  interval  between  the  date  oF  the  will  and  the        1830. 
d^te  of  the  codicil,  the  testator  had  sold  the  lands  in      mwIX"*'^ 
EatkorpCj  and  conyeyc;d  them  to  the  purchaser ;  and       - '    v. 

the  question  in  the  cause  was,  whether  the  bequest  of  .5?f^"'^**"^* 
the  8000/.  to  Thomas  Newbold  was  tjhereby  adeepied. 

Mr.  Pemberton  and  Mr.  Wakefield j  for  the  Plaintiff. 

It  ha^  b^p  decided,  that,  if  a  testator  bequeaths  a 
suoi  of  money,  to  be  raised  by  the  sale  of  a  particular 
estate,  ai^d  if  it  happens  that  at  his  death  he  has  no  in- 
tei>es^  in  that  estate,  the  bequest  is  nevertheless  payable 
out  of  his  general  assets:  Fvnder  v.  WiU(mgKby[a\ 
Broome  v.  Monch  (6)  In  Fcmler  v.  WiUou^hiy  the  money 
could  not  be  raised  by  tjie  sale  of  the  estate,  because  the 
contract  of  purchase,  into  which  the  testator  had  en- 
tered,  could  not  be  completed ;  here  it  cannot  be  raised 
in  the  particular  mode  pointed  out  by  the  will,  because 
the  lands  have  been  converted  into  money  in  the  testator's 
lifetime;  but  the  difference  in  tlie  mode  in  which  the 
specific  fund  happens  to  fail  does  not  constitute  any 
essential  distinction  between  the  cases.  If  the  testator 
lad  bequeathed  to  Thomas  Newbold  SOOO/.  to  be  raised 
by  the  sale  of  the  lands  at  Eatkorpe,  the  legacy  would  not 
liave  failed  by  reason  of  the  circumstance  that  the  tes- 
tator afterwards  parted  with  all  his  interest  in  those 
lands ;  and  where  is  the  substantial  difference  between  a 

0 

direction  to  pay  to  a  man  SOOO/.  to  be  raised  by  the 
sale  of  certain  lands,  and  a  direction  that  trustees,  to 
whom  those  lands  are  devised  upon  trust  to  sell,  shall 
out  of  the  proceeds  pay  to  him  the  same  sum  ? 

The  language  of  the  codicil  strengthens  the  claim  of 
the  Plaintiff.     The  testator  there  says,  that  in  all  other 

respects 

(fl)  2  Sim.  4-  Stu.  354.  (b)  10  Fe».  597. 
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Rolls. 

DRIVER  V.  FERRAND.  ^^^,0. 

August  S. 
nPHE  will  of  John  Jackson  was  to  the  following  ef-  Iq  order  to 

"*-    feet:  —  «  I  John  Jackson^  of  Guiseley^  &c.  do  make  exonerate  the 

.  personalcstate 

and  declare  this  my  last  will  and  testament,  in  manner  from  the  pay- 

and  form  following :  and,  first,  as  touching  the  disposi-  JJ^  must*^^ 
tion  of  my  real  estate,  I  give  and  devise  the  same  as  appear  upon 
follows;  (thatistosay)'*— He  then  devised  certain  closes  a  manifest ^ 
to  John  Ferrand  in  fee ;  and  proceeded  as  follows :  —  intention  to 
*^  And  as  for  and  concerning  the  hereinafter  mentioned 
messuageS)  lands,  tenements,  and  hereditaments  which 
I  give  and  devise  to  John  Ferrand^  it  is  my  will  to 
charge,  and  I  hereby  make  chargeable,  the  same  and 
every  part  thereof  with  the  payment,  yearly  and  every 
year,  of  the  sum  of  5/.,  the  first  payment  to  be  made  in 
one  year  from  the  day  of  my  decease,  and  to  be  con<* 
tinned  yearly  afterwards,  until  all  claims  and  demands 
whatsoever  against  all  or  any  part  of  my  estate  be  and 
are  liquidated,  paid,  and  satisfied,  and  when  and  as  soon 
as  that  is  the  case,  then  the  said  yearly  payments  of  5L 
shall  cease.    And  I  give  and  devise,  subject  nevertheless 
to  the  said  payment  yearly  of  5/.,  unto  the  said  John 
Ferrand  and  his  assigns  for  and  during  the  term  of  his 
natural  life,  all  those  seven  closes  of  land  called  Sha:tb 
Sides;  also  all  those  two  closes  of  land  called  the  AUot'^ 
ment ;  and  also  all  that  other  close  of  land  called  fVUls 
Gills ;  and  also  all  that  my  dwelling-house,  together 
with  bams,  stables,  and  other  outbuildings  thereto  ad- 
joining and   belonging;   also  all  those  two  pieces  or 
parcels  of  ground  adjoining  my  dwelling-house,  called 
the   Crofts^    (all   the  said   last-mentioned   property  is 
situate,  lying,  and  being  in  Guiseley  aforesaid,  and  itl 
toy  own  occupation,)  to  have  and  to  hold  the  said  last* 

Yy  3  hien- 
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miUs^  closes,  lands,  •  tenements,  and  hereditaments,  not  1830. 
herebefore  given  and  devised  whatsoever,  lying  and 
b^ing  in  the  county  of  York^  in  whose  tenures  or  occu- 
pation soever  the  same  are  or  be,  whereof  I  am  in  any«« 
wise  seis^',  or  have  power  to  dispose,  and  whereto  or 
wherein  1  am  in  anywise  entitled  or  interested,  of  or  for 
any  estate  of  freehold  or  inheritance  in  possession,  re- 
vefsioh  or  expectancy,  I  give  and  devise  the  same  and 
every  pflrt  thereof,  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  unto  my  cousin  John 
Jbther  for  Iffe ;"  remainder  to  the  first  and  other  sons  of 
John  Driver^  successively,  in  tail  male ;  remainder  to  the 
right  heirs  o(  John  Driver.  Powers  of  leasing  were  next 
mven  to  the  persons,  who,  under  the  preceding  limitations, 
snoulcf  have  an  estate  in  possession  in  any  of  the  devised 
premises ;  and  the  will  then  proceeded,  *'  And  as  touch- 
ing  my  personal  estate,  I  dispose  thereof  as  follows  (that  is 
to  say) :  all  my  household  furniture  of  every  description, 
&rming  stock,  as  hay  and  corn,  milch  cows,  horses, 
manure,  implements  of  husbandry,  and  whatever  may 
be  on  the  premises  belonging  to  me  at  the  time  of  my 
dfectose,  as  well  as  all  monies,  securities  for  monies,  and 
itrrears  of  rent,  I  give  and  bequeath  the  same  and  every 
"pittt  diereof  to  the  said  John  Ferrand }  also  I  give  and 
b^ueath  to  Ann  Ferrand^  daughter  of  the  said  John 
Ferrandj  the  sum  of  100/.,  to  be  paid  to  her  by  my  exe« 
outors  on  her  attaining  the  age  of  twenty^^one  years ; 
khtsl  give  and  bequeath  to  SaraA  NeaU  the  sum  of  20/., 
io  be  paid  to  her  by  my  executors  in  twelve  months 
aftei^'  my  decease;  also  I  ^ve  and  bequeath  to  the 
trustees  for  the  tkne  being  of  the  Guiseky  Sunday  School 
the  sum  of  100/.,  to  be  paid  to  them  by  my  executors 
as  soon  as  convenient  after  my  decease ;  the  said  sum  of 
tnoney  I  give  for  the  purpose  of  liquidating  the  debt  on 
the  said  school ;  also  I  give  and  bequeath  to  William 
Whitfield^  now  or  late  oi  Schemnitz  in  Saxony^  the  sum  of 

Y  y  4  5s.i 
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18S0.  5s.f  to  be  given  to  him  by  my  executor  when  called  upoa  . 
for  that  purpose;  also  I  give  and  bequeath  to  each  of 
my  executors  the  sum  of  50/. ;  and  I  do  nominate  and 
appoint  the  said  John  Ferrand  and  David  Smith  exe- 
cutors of  this  my  last  will  and  testament;  and  it  is  my 
will  and  mind  that  the  said  John  Ferrand  and  David 
Smithj  their  heirs,  executors,  and  administrators  re- 
spectively, shall  deduct  and  receive  to  their  own  uses 
out  of  the  rents  and  profits  of  that  part  of  my  real  estate 
set  apart  for  such  purposes  as  aforesaid,  all  their  reason- 
able costs  and  charges  in  and  about  the  management 
and  performance  of  the  trusts  hereby  in  them  reposed 
concerning  the  same." 

The  question  in  the  cause  was,  whether  the  personal 
estate  was  exempted  from  the  payment  of  all  debtSy 
funeral  expenses,  and  legacies? 

It  was  argued  by  Mr.  Pemberton  on  the  one  side,  and 
by  Mr.  Bickersteth  on  the  other. 

In  support  of  the  proposition,  that  the  real  estate  was 
intended  to  be  the  primary  fund  for  the  payment  of 
debts,  funeral  expenses,  and  legacies,  Bootle  ▼•  BUa^ 
dell  (a) J  Greene  v.  Greene  (J),  Michell  v.  Michell  (c),  were 
cited. 

On  the  other  hand,  it  was  said  that  the  present  case 
was  distinguishable  from  the  cases  cited,  by  the  particu- 
lar frame  and  phraseology  of  the  will ;  in  particular,  there 
was  here  no  direction  for  the  sale  of  any  part  of  the  real 
estate,  and  it  was  by  his  executors  that  the  legacies  were 
to  be  paid.  The  latter  circumstance  raised  a  presump- 
tion, 

<«)  1  Mer,  195.  {h)  A  Mad.  148.  {c)  5  Mad.  ^9. 
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tion,  in  &vour  of  the  general  rule  of  law,  that  the 
legacies  were  to  be  borne  by  the  personal  estate  as  the 
primaiy  fund. 


1 830. 


The  Master  of  the  Rolls. 

In  order  to  exempt  the  personal  estate  there  must  be 
clear  intention;  and  I  think  such  intention  is  to  be 
found  in  this  will.  In  an  early  part  of  the  will,  the 
testator  devises  certain  real  estates  to  John  Ferrand 
and  Dcpoid  Smithy  whom  he  afterwards  names  executors, 
in  trust  ^'  for  the  liquidating,  paying  off,  and  discharg-> 
ing  and  satisfying  all  and  every  the  just  debts,  claims, 
and  demands  of  what  nature  or  kind  soever  the  same 
may  be,  against  all  or  any  part  df  my  real  estate,  whe- 
ther the  said  debts,  claims,  and  demands  be  or  are  on 
promissory  notes,  mortgages,  or  otherwise ;  and  also  for 
liquidating,  paying  off,  discharging,  and  satisfying  the 
several  sums  of  money  which  I  give  and  bequeath  as 
li^acies,  as  well  as  funeral  and  testamentary  expenses, 
and  the  expenses  which  my  executors  may  incur  in  per- 
formance of  the  trusts  hereby  reposed  in  them;  and 
when  and  so  soon  as  all  debts,  claims,  and  demands  as 
aforesaid  are  liquidated,  paid,  and  satisfied,''  he  gives 
and  devises,  in  manner  therein  mentioned,  the  real 
estates  so  charged.  It  would  at  first  seem,  that  he 
meant  to  charge  this  part  of  his  real  estate  only  with 
debts  which,  in  their  nature,  affected  real  estate;  but 
inasmuch  as  he  enumerates  debts  which  do  not  in  their 
nature  affect  real  estate,  and  charges  these  estates  ex- 
pressly with  legacies,  and  funeral  and  testamentary  ex- 
penses, and  the  expenses  of  his  executors  in  the  execution 
of  his  will,  it  must  be  intended  that  he  meant  to  charge 
these  real  estates  with  all  debts. 

In 
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In  a  subsequent  part  of  his  will  he  uses  the  following 
expressions :  —  ^'  And  as  toirching  my  pefsonaf  estatCi 
I  dispose  thereof  as  follows ;  that  is  to  say,  all  my  house- 
hold furniture  of  every  description,  farming  stock,  as 
hay  and  corn,  milch  cows,  horses,  manure,  implements 
of  husbandry,  and  whatever  may  be  on  the  premises 
belonging  to  me  at  the  time  of  my  decease,  av  wM  as  ^1 
monies,  securities  for  monies,  and  arrears  of  rent,  I  give 
and  bequeath  the  same,  and  every  part  thereof,  to  the 
said  John  Ferrand.''  It  would  be,  therefore,  utterly  in- 
consistent  widi  the  intention  here  expressed,  that  this 
{)ersonal  estate  should  be  applied  to  the  payment  of  the 
debts,'  in  exoneration  of  the  real  estate  before  charged 
with  them. 


The  testator  afterwards  gives  certain  pecuniary  legacies, 
to  be  paid  by  his  executors ;  but  it  is  to  be  recollected  thai 
his  executors  were  the  trustees  of  the  real  estate  charged 
with  the  l^acies :  and  that  he  had  here  in  view  the  real 
estate,  is  to  be  inferred  also  from  a  direcGon  which  fol- 
lows, that  his  executors  are  to  retain  out  of  the  real 
estate  their  costs  and  charges  incurred  in  the  execution 
of  their  trust  Upon  the  whole,  I  am  of  opinion  that  il 
was  the  manifest  intention  of  thb  testator,  that  the  real, 
estate,  devised  for  that  purpose,  should  exonerate  the 
personal  estate,  in  iavour  of  the  specific  legatee  of  that, 
estate^  from  all  debts  and  other  charges,  to  which  the 
personal  estate  is  by  law  previously  liable* 
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Rolls. 

DAVID  V.  REES.  July  50. 

August  s. 
'  JOHN  COOKj  by  his  will  dated  the  21st  of  January  a  te«tator 

180S,  gave  as  follows :  —  "  I  order  and  direct  my  **?)?"?  ^y  *"" 
"      .  ^    will  given  an 

executors  hereinafter  named,  to  pay  and  apply  the  in-  interest  for 

ierest,  dividends,  and  produce  of  600/.  sterling,  now  ofg^ckto™ 

invested  in  the  fands  of  this  kingdom,  onto  my  father  two  persons, 

itod  mother,  Thomas  Cook  and  Jennett  Cook^  for  their  vivor  ofthem, 

fiataral  lives,  and  the  life  of  the  sorvivor  or  longest  liver  ^^  jj®- 

of  them  both,  by  equal  half-yearly  payments ;  the  first  another  for 

payment  thereof  to  be  made  within  six  months  next  ^*^®>  *"<*  ^^' 
^ ^  ,      .  .  wards  to  the 

after  my  decease :  and  my  will  is,  that  the  said  annuity  children  of 

shall  be  paid  unto  the  said  Thomas  Cook  and  Jennett  !!i!l^^  u®' 
■  person,  by  a 

CofJc  free  of  taxes  and  all  other  deductions,  parlia*  codicil  sub- 
inentary  or  otherwise :  and  from  and  after  the  several  annuity  nearly 
deceatses  of  the  said  Thomas  Cook  and  Jennett  Cook^  I  ^"^1  to  the 
]pve  vtiA  bequeath  the  interest  and  dividends  of  the  said  dividends  of 

Slim  of  600/.  unto  my  sister  Mary,  the  wife  of  Watkin  Jt®  **,®**' '? 

^  -^^  the  place  of 

Dnvidf  for  and  during  the  term  of  her  natural  life,  to  the  first  gift: 
be  paid  her  free  and  clear  of  all  taxes  and  deductions,  mainderUi^t 
by  equal  half-yearly  payments ;  and  from  and  after  the  thereby  acce- 
decease  of  the  said  Maty  David,  my  will  and  meaning  j^s  value  is  to 
is,  that  my  executors  hereinafter  named  shall  apply,  dis-  ^  computed 
tribute,  and  dispose  of  the  said  principal  sum  of  600/.  the  price  of 
onto  all   and   every  the   children  of  my  sister  Mary  Jj®?^^'? 
Davidj  equally  to  be  divided  among  them  share  and  the  testator's 
rfuire  alike."  tAt^' 

substitution, 
The  testator  afterwards  made  a  codicil  to  his  will,  prioMifein-* 

dated   the  12th  of  September  1803,   in   the  following  terest  would 

1  ,.  ini  .     .  1.  -I  1  Ml        1  have  taken 

Words:  —  *^  This  is  a  codicil  to  my  last  will  and  testa-  effect. 

aient,  and  which  I  desire  may  be  construed  and  deemed 

as  part  thereof.     I  give,  dnd  devise,  and  bequeilth  xtnta 

my 
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18S0.  ^  my  father  and  mother,  residing  in  Wales^  the  yearly  sum 
of  30/.  sterling,  and  to  the  survivor  of  them,  for  and 
during  their  natural  lives,  in  lieu  of  what  I  have  given 
them  in  and  by  my  last  will  and  testament" 

There  were  two  questions  in  the  cause :  first,  whether 
the  gifts  to  Mary  David  and  her  children  were  acce- 
lerated by  the  codicil,  so  that  Maiy  David  took  an 
immediate  life  interest  upon  the  death  of  the  testator; 
and,  secondly,  whether  the  value  of  600/.  in  stock  was 
to  be  computed  at  the  price  which  the  stock  bore  at  the 
death  of  the  testator,  or  at  the  time  when  the  I^acy 
was  due. 

Mr.  Pemberton  and  Mr.  Richards^  for  the  Plaintifls. 

By  the  will  of  the  testator  as  much  stock  is  to  be 
separated  from  the  general  mass  of  his  assets  as  would 
then  be  purchased  with  600/.  sterling;  and  the  fund 
thus  created,  subject  to  the  life  interests  bequeathed  to 
his  father  and  mother,  is  given  to  his  sister  during  her 
life,  with  remainder  to  her  children.  The  codicil  anni- 
hilates the  life  interests  bequeathed  to  the  testator^s 
father  and  mother :  and  as  it  was  only  for  their  sakes 
that  the  enjoyment  of  the  income  by  the  sister  and  her 
&mily  was  postponed,  the  efiect  of  this  annihilation  is 
to  accelerate  the  ultimate  bequests.  The  fund  must  be 
separated  from  the  general  assets  within  a  year  after 
the  death  of  the  testator.  Why  should  the  separation 
have  been  directed  to  be  made,  if  those  for  whose  sake 
it  is  to  be  made  are  not  to  have  the  enjoyment  of  it  till 
a  period  much  more  remote  ? 

It  was  argued^  contrd^  that  the  codicil  had  no  object 
except  to  fix  the  income  of  the  testator's  father  and  mothei^ 
at  a  sum  certain,  instead  of  leaving  it,  in  some  measure^ 
subject  to  contingencies ;  that  the  will  had  expressly  de* 

dared 
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clared  that  the  interests  of  the  sister  and  her  children  were 
to  commence  only  at  the  death  of  the  survivor  of  the 
frther  and  mother;  that  to  make  them  take  effect  from 
the  death  of  the  testator  would  be  doing  great  violence 
to  the  language  of  the  bequests ;  that  the  fiind  ought 
not  to  be  separated  from  the  assets  till  the  purpose  for 
which  it  was  given  rendered  separation  necessary ;  that 
the  necessity  did  not  arise  till  the  death  of  the  survivor 
of  the  father  and  mother;  and,  that  the  amount  of  stock, 
to  which  the  sister  and  her  children  were  entitled,  was  so 
much  as  6OOL  sterling  would  have  purchased  at  the  time 
of  the  death  of  such  survivor. 


The  Mast£r  of  the  Rolls.  Juguti  & 

The  gift  to  Maty  David  being  in  express  terms  after 
the  death  of  the  survivor  of  Thomas  Cook  and  Jennett 
Cooky  I  cannot  mfer  that  the  testator  meant  an  im- 
mediate gift  to  her,  merely  because  he  has  substituted 
another  provision  for  Thomas  Cook  and  JenneU  Cook^ 
which  differs  litde  from  the  prior  life  estate  given  to 
them,  except  in  the  certainty  of  the  amount. 

The  ^ft  to  Mary  David  and  her  children  is  of  so 
much  stock  as  600/.  sterling  would  have  purchased  at 
the  death  of  the  testator,  when  the  life  interest  first 
i;iven  to  the  Cooks  was  to  commence* 


->i. 
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Jwiy^^.  LEAR  V.  LEGGETT. 

Where  stock  A    TESTATOR  bequeathed  to  trustees  a  ^m  of 

^"^n*uwt  '^  23,833/.  65.  8d.  3  per  cent,  consols,  upon  trust  for 

for  A,  for  life,  his  wife  for  life ;  and  after  her  decease,  upon  trust  fox 

decease,  for  his  ^'^   ^^^   ^"^   daughters,  Alexander  Goudge,    PUzabetk 

children,  with  Bathe,  and  Sarah  Saunders,  in  equal  shares,  for  their 

A.S  life  in-  respective  lives ;  and  immediately  after  the  deoea^  of 

terest  should  (jjg  g^^  ^^^  daughters  respectively,  he  directed  that  onp- 

to  any  alien-  third  part  of  the  stock  should  be  paid  and  transferred 

TOsition  by"  ^**»"y  ""^^o  and  amongst  all  tlie  children  per  stirpes, 

sale,  mortgage,  and  not  per  capita,  of  his  son  and  daughters  respectivdy 

in  any  ms^^  ^'^^  should  live  to  attain  the  age  of  twenty-one  years; 

whatsoever;      i^d  after  the  several  deceases  of  the  testator^s  wifejand 

and  in  case  he 

should  charge,  the  parents  of  such  children,  the  trustees  were  direcsurf 

oraflfectto  ^  receive  the  dividends  accruing  upon  the  respective 

or  incumber  shares  of  the  children,  and  to  apply  the  same  for  their 

mor^e»^"  ^maintenance  and  education,  till  their  shares  of  the  prin- 

sale,  or  other  dpal  should  severally  become  payable.     The  .will  alio 

made  by  hun,  contained  this  clause, — *<  Provided  always  neveithdeasi 

should  operate  and  my  mind  and  will  is,  that  the  several  proyiaions 

as  a  complete  . 

forfeiture         hereinbefore  4md  hereinafter  given  for  my  said  son  and 

th^^ra*"**  -daughters  during  their  respective  lives  shall  not,  nor 

should  de-  .ahall  any  part  thereof  respectively,  be  subject  to  any 

the^per^ns  alienation  or  dispontion  by  sale,  mortgage,  or  otherwise 

next  entitled:  in  any   manner  whatsoever,  or  by  anticipation  of  the 

>l.'s  bank-  receipt ;  and  in  case  they,  or  any,  or  either  of  them 

raptcy,  his  shall  charge,  or  attempt  to  charge,  affect,  or  incumber 

passed  to  his  the  same,  or  any  part  or  parts  thereof  respectively,  then 

assignees,  to      j  j^  declare  it  to  be  my  express  will  and  meanini^  that 

the  exclusion  j       r  ...  . 

of  his  children,  any  such  mortgage,  sale,  or  other  disposition  or  inconi- 

brance^  so  to  be  made  by  them,  or  either  or  any  of 

them,  on  his,  her,  or  their  life  annuity,  interest,  or  pro- 

TisioQ 
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^risipn  /shall  operate  .as  a  cooiple^  for,feit;iv:e  tl^eirepf^  aqd        IbSQ. 
,Qf  all  benefit  thereiQ^  during  the  ^emaimder  of  U^eir 
jrespective  jpatural  lives,  apd  the  same  sl^all  devolve  .^ypoQ 
^e  pext  successor,  or  person  or  .persons  in  expect^cy, 
^  if  he,  she,  or  they  were  then  actually  dead." 

The  testator  died  in  the  year  1806,  and  his  widow 
died  in  1821,  leaving  Jkxander  Goudgey  the  son,  then 
.qf.age.  In  the  .month  of  March  1828  Jkxander  Goudge 
he<^nie  a. bankrupt  The  only  question  was,  whether, 
pndeTithe  proviso  in  the  will,  the  bankruptcy  operated 
.as  a  forfeiture  of  the  bankrupt's  life  interest  in  his  share 
of  the  dividends,  for  the  benefit  of  his  children,  or  wher 
tber  ihat  interest  passed  under  the  commission  ? 

The  Vice  Chancellor  having  decided  that  the  bank- 
jupt'^  interest  in  the  legacy  passed  to  his  a3signee8  (a), 
ap  appeal  was  brought  from  his  Honor's  decree. 

Mr.  Home  and  Mr.  Knight,  for  the  appellants,  th^e 
children  of  Alexander  Goudge. 

The  Spliciior^General  and  Mr.  Wigram,  fpr  the  as- 
^|gnee;s. 

On  the  one  hand,  it  was  said  that  the  subject  matter 
lOf  the  gift  being  personal  estate,  the  construction  was 
relieved  from  technical  niceties;  and  the  only  que^tiop 
wa%  whether  the  intention  to  deprive  the  legatee  of  the 
fpower  of  alienation,  and  to  devest  him  of  the  property, 
.in  ea,3e  any  attempt  should  be  made  to  curtail  or. fetter 
his  enjoyment  of  it  personally,  was  expressed  with  suf- 
jGcient  clearness  to  justify  the  Court  in  giving  it  efieqt* 
-The  fir^t  words  of  the  proviso,  ^^  that  the  several  pro- 
.yisions  shall  not,  nor  shall  any  part  thereof,  be  subject 

to 

(ft)  S5iiN.479. 
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the  rule  had  long  been  settled  that  every  restraint  on       1880. 
alienation,  annexed  to  a  gift  of  property  to  a  person  sui 
jurisj  and  not  coupled  with  a  declaration  that  the  at- 
tempt to  alien  should  determine  the  donee's  interest, 
was  simply  void.    The  appellant's  claim  must,  there- 
fi^re^  rest  upon  the  second  member  of  the  proviso,  but 
that  fell  greatly  short  of  the  former,  as  it  only  im- 
posed the  penalty  of  forfeiture  in  case  of  any  mortgage, 
sale,  or  other  disposition  being  made  by  the  tenant  for 
life,  tliat  is,  by  his  own   direct  and  immediate  act. 
Clauses  of  forfeiture,  especially  where  they  tend  to  de- 
feat the  rights  of  creditors,  were  viewed  with  jealousy, 
and  were  always  to  be  construed  strictly.    A  commis- 
sion of  bankrupt,  besides,  was  a  proceeding  in  tnvitum 
(in  that  respect  differing  from  a  declaration  of  insol- 
vency), and,  in  the  alienation  which  it  wrought,  the 
bankrupt  passively  submitted  to  the  compulsory  oper- 
ation of  the   law.     This   distinction  between  volun- 
tary and  involuntary  acts,  taken  by  Sir  JV.  Grant  in 
Shee  V.  Hale  (a),  was  followed  up  by  the  same  Judge  in 
Wilkinson  v.  Wilkinson  (5),  and  afterwards  received  the 
sanction  of  Sir  T.  Plumer.    The  words  in  Dommett  v. 
Bedford  (incorrectly  stated  in  the  marginal  note)  were 
large  enough  to  include  every  kind  of  alienation;  never- 
theless that  decision  had  been  questioned,  {c)    Cooper  v. 
Wyatt  was  an  extremely  special  case,  depending  upon 
peculiar  circumstances  and  expressions  which  prevent  it 
fix>m  being  an  authority. 

The  Lord  Chancellor  said,  that  here  the  clause 
of  forfeiture  applied  only  to  the  prohibition  against  the 
acts  of  the  parties  themselves ;  ^'  in  case  any  or  either  of 
them  shall  charge  or  attempt  to  charge,  affect,  or  en- 
cumber 

(a)  13  Vet,  404.  (c)  3  Vet.  149. 

(&)  Coop,  C,  C.  259.      3  Swan. 
515. 

Zz 
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Lear 

V. 

Leooett. 


cumber  the  same,"  then  the  property  was  to  go  oven 
The  prohibition  in  Dommett  v.  Bedford  was  expressed 
in  much  more  general  and  comprehensive  terms,  and 
might  well  be  construed  to  extend  to  alienations  by  act 
of  law ;  yet  even  there  the  point  had  been  considered 
doubtful.  The  same  distinction,  which  the  Master  of 
the  Rolls  had  stated  in  Sliee  v.  Hale^  had  been  subse- 
quently much  discussed,  and  was  approved  in  Wilkinson 
y,  Wilkinson.  The  decree  of  the  Vice-Chanceilor  must, 
therefore^  be  affirmed,  (a) 


(a)  Tamoid  y.  Moorhoute^ 
ttfUCf  364.  Some  other  autho- 
rities are  cited  in  Cooper  v.  H^ 


a//,  5  Mad.  482. ;  and  in  Mr. 
Simon^s  report  of  the  principal 
case,8;SibN.479. 


August  5. 

An  exception 
to  a  report  in 
favour  of  the 
title  having 
been  on  ar- 
gument al- 
u>wed,  leave 
was  given  to 
the  Plaintiff, 
some  time 
afterwards,  to 
go  again 
before  the 
Master,  for 
the  purpose 
of  bringing 
evidence  to 
shew  that  the 
objection 
which  the 
Court  had 
sustained,  was, 
in  the  circum- 
stances, im» 
material. 


EGERTON  V.  JONES. 

THIS  suit  was  instituted  in  AprU  1828  to  compel 
the  specific  performance  of  a  contract  for  the  pur- 
chase of  some  building  ground.  The  Master  reported 
that  a  good  title  could  be  made,  or  that  the  objections 
were  sufficiently  answered  or  waived  prior  to  the  filing 
of  the  bill.  On  the  18th  of  March  1830  exceptions  to 
the  report  were  argued  and  allowed.  On  the  Sd  of  May 
the  Plaintiff  moved  that  it  might  be  referred  back  to  the 
Master  to  inquire  and  state  whether  a  good  title  could 
then  be  made ;  and  upon  that  motion  the  Vice-Chan- 
cellor  directed  that  the  Master  should  review  bis  report, 
the  Plaintiff  paying  the  costs  of  the  application,  (a) 

The  Defendant  moved  that  his  Honor's  order  might 
be  discharged. 

The 

(a)  s  Sim^  S92.  and  see  Andrew  ▼.  Atuirew,  ibid.  390. 
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The  SoUcitor'^General  and  Mr.  H.  BandeUj  for  the 
motion,  argued  that  a  purchaser  is  not  to  be  hung  up 
during  interminable  investigations  in  the  Master's  oflSce, 
while  the  vendor  is  trying  to  patch  a  defective  title. 
The  Plaintiff  had  chosen  to  rest  her  case  upon  the 
single  question,  whether  a  devise  made  by  an  ancestor, 
under  whom  she  claimed  as  heiress  at  law,  was  or  was 
not  void  for  remoteness  (a) ;  and  having  been  defeated 
upon  that  point,  she  now  proposed  to  shew  that  the 
validity  of  the  devise  was  immaterial,  inasmuch  as  all 
the  limitations  under  it  had  failed.  That  answer  to  the 
objection  ought  to  have  been  brought  forward  when  the 
other  point  was  discussed.  A  vendor  who  had  deliber- 
ately adopted  a  certain  course  was  not  to  be  afterwards 
permitted  to  shift  his  ground,  and  to  support  his  title  by 
a  case  entirely  different  from  the  one  he  originally 
stated.  If  the  Defendant  succeeded  upon  any  one  of 
fifty  objections,  the  exceptions  were  allowed  generally 
without  going  through  them  in  detail;  and  although 
probably,  if  the  Plaintiff  had  asked  it  at  the  time,  the 
Master  might  have  been  directed  to  review  his  report, 
it  was  too  late  to  come,  with  such  a  motion  at  the  end  of 
six  weeks.  Lechmere  v.  Brasier  (6)  and  Dalby  v.  Pullen  (c) 
were  authorities  to  shew  that  under  such  circumstances 
a  purchaser  would  be  released. 


a  830. 


Mr.  Wigram^  contrd^  distinguished  Lechmere  v.  Brasier 
and  Dolby  v.  Pullen^  and  relied  upon  Esdaile  v.  Ste^ 
phensoiu{d) 


The  Lord  Chancellor. 

If  the  decision  of  the  Master,  instead  of  being  favor- 
able to  the  Plaintiff,  had  been  against  her,  as  a  matter 

of 

(a)  3Sim.A09.  (d)   6  Mad.  566.      Sugd.    V. 

\b)  2J.4r  W.2S1.  P.  207. 

(c)  Supra,  p.  296. 

Zz  2 
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of  course  she  would  have  been  allowed  to  go  back  to 
support  her  title  before  him,  upon  the  ground  on  which 
it  is  now  sought  to  be  sustained,  and  she  ought  not  to 
be  prejudiced  by  the  Master  having  decided  in  her 
&vour.  The  order  ought  to  have  been  made  on  the 
original  application ;  but  that  has  been  rectified  by  the 
Plaintifi^s  coming  so  soon  after,  and  by  bei:  being  com- 
pelled to  pay  the  costs,  (a) 

(a)  See  the  next  case. 


1831. 
March  19. 

Where  the  re- 
port is  ID  fa- 
vour of  the 
title,  the 
Court,  on  al- 
lowing excep- 
tions to  it, 
will  giye  the 
ven<K>r  a  rea- 
sonable time 
within  which 
to  remoye  the 
objection,  al- 
though  the 
exceptions 
and  further 
directions 
were  set  down 
to  come  on 
together. 


PORTMAN  V.  MILL. 

nr^HE  Master  having  in  a  suit  for  specific  perform- 
ance  reported  in  favour  of  the  title,  a  general  ex- 
ception was  taken  to  the  report  On  argument  it 
appeared,  that  the  estate,  of  which  the  lands  in  question 
formed  a  part,  was  subject  to  a  yearly  rent-charge 
of  600/.  to  the  Plaintiff's  mother.  This  objection,  had 
been  urged  without  success  before  the  Master,  but  the 
Lord  Chancellor  considered  it  to  be  fatal,  and  the  ex- 
ception was  accordingly  allowed. 

The  cause  having  been  set  down  to  come  on  for  fur- 
ther directions  at  the  same  time  with  the  exception. 
Sir  E.  Sugden  and  Mr.  Lynch  insisted  that,  inasmuch  as 
the  exception  was  now  disposed  of,  and  the  further  direc- 
tions were  regularly  before  the  Court,  the  purchaser  was 
entided  to  have  the  bill  immediately  dismissed. 


Mr.  Pepys  and  Mr.  R.  Roupelly  contrdj  submitted  that, 
as  the  Plaintiff  had  been  thrown  off  his  guard  by  the 
report  being  in  his  favour,  be  ought  not  to  be  pre- 
judiced 
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judiced  by  that  circumstance ;  but  that  he  ought  to  be 
allowed  a  limited  period  within  which  to  produce  a  re- 
lease of  the  rent-charge,  or  procure  the  annuitant's  con- 
sent to  join  in  the  conveyance ;  and  that  for  that  purpose 
there  should  be  a  reference  back  to  the  Master  to  review 
bis  report. 
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The  following  cases  were  cited: — Esdaile  v.  Stephen-^ 
son  (a),  Fildes  v.  Hooker  (i),  Brooke  v.  —  (c),  Egerton 
V.  Jones  (d),  Scott  v.  Hanson  (e)j  Ijechmere  v.  Brasier.  {g) 


The  Lord  Chancellor  *,  in  giving  judgment  some 
days  afterwards,  observed,  that  it  would,  in  his  opinion, 
be  hard  that  the  Plaintiff  should  be  placed  in  a  worse 
situation  by  the  report  being  in  his  favour,  than  if  it 
bad  been  the  other  way,  when  he  would  of  course  have 
taken  the  necessary  steps  for  curing  the  defect  in  the 
tide,  before  the  further  directions  were  brought  on ;  and 
upon  the  authority  of  Fildes  v.  Hooker^  he  allowed  the 
vendor  till  the  middle  of  the  ensuing  term  (the  27th 
day  of  April\  within  which  to  remove  the  objection. 


(a)  6  Mad.  see. 
\b)  2  Mer.  424. 
{c)  4Mad.2\2. 


{d)  Ante,  p.  e94. 
(e)  Ante,  p.  1 28. 
(g)  2J.4^W.2S7. 


Lord  Brougham. 


Zz  4 
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^^*-  ^'  HUNGATE  V.  GASCOlGNE. 

August  3. 

To  a  bill  bj  npHE  bill  stated,  that  Sir  Philip  Hungate  of  Saxton, 

one  who  -*-    was  in  his  lifetime  seised  in  his  demesne  as  of  fee 

estates,  either  of*  ^^^  ^^  the  manor  of  Sherborne,  and  certain  other  real 

as  heir  ex  estates  in  the  county  of  York,  fbrminir  part  of  the  ancient 

parte  matemd  .  ^        /.    ,       ♦^  /.      -i  t        i 

of  &.,theper-  patrimonial  property  of  the  Hungate  family;   that  he 

son  last  seised  married,  and  had  issue  an  only  son,  Francis  i  that 
or  as  a  re-  '  ^  . 

mainder-man  Francis  Hungate  had  issue  two  sons,  Francis  and  WU^ 

limitotions  of  ''^'^»  (from  the  latter  of  whom  the  Plaintiff  claimed  to 

some  prior  be  lineally  descended,  and  to  be  heir  male  of  the  body ;) 

charging  that  ^^^  ^^^  last-mentioned  Francis  became  Sir  Francis  Hun^ 

6.  had  only  a  g^fg  Bart,  and  had  three  children  only,  namely,  Philips 

in  the  pro-  Francis^  and  William^  of  whom  the  two  latter  died  with* 

perty,  as  ^^  hsxxQ ;  that  the  last-mentioned  Philip^  afterwards  Sir 
would  appear  ^  -^^ 

if  the  contents  Philip  Hungate  ^SiVi,^  hhd.  issue  Francis^  his  eldest  son 

deed^ex^uted  (^^^  succeeded  to  the  baronetcy),  Philip,  and  Charles; 

in  1750,  and  that  the  last-mentioned  Sir  Francis  Hungate  had  issue  a 

power  of  the  daughter  only,  Mary  Hungate,  and  died  without  issue 

defendant,  male,  whereupon  the  baronetcy  devolved  successively 
were  set  forth,  *  ^t  .,.     y,  ^   .r^ 

and  praying,  upon  his  younger  brothers  Philip  Hungate  and  Charles 

besides  dis-  Hungate,  both  of  whom  died  without  issue;  that  Mary 

covery  in  aid  .  ... 

of  an  eject-  Hungate  intermarried  with  Sir  Edward  Gascoigne,  and 

Soval  ofViJt-  ^^*^   Thomas   Gascoigne,  aOerwards   Sir    T.  Gascoigne 

standing  Bart,  was  the  only  issue  of  that  marriage,  who  survived 

•  other  relief  '^^^  >  ^^^^  SiJp  T.  Gascoigne  died  without  issue  and  intes« 

connected  ^^te   in   the  year   1810;    that  upon  the  death  of  Sir 

with  the  ac* 

tion  at  law;  T.  Gascoigne,  the  Plaintiff  became  and  is  his  heir  at  law 

^^eT'o^bl'va  ^^  ^^^^  mata-nd,  being  lineally  descended  from  the 
then  tenant  in  first-mentioned  Sir  Philip  Hungate ;  for  that  the  said 

tail  in  posses.  WiUiam 

sion,  duly  ^  "  «•« •««#i» 

sufiered  a  recovery  of  the  estates  in  question  to  the  use  of  himself  in  fee,  and  sub- 
sequently devised  them  to  the  Defendant,  but  taking  no  notice  of  the  deed  of  1730, 
and  not  stating  any  part  of  its  contents,  was  over-ruled. 


/ 
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William  Hungate,  the  second  son  of  the  said  Francis 
Hungat€j  the  first  baronet  of  that  name,  and  only  son  of 
the  first  Sir  Philip^  had  issue  two  sons,  Baufe  and 
Thomas  Hungale,  of  whom  the  former  died  without  issue^ 
and  Thomas  married,  and  had  issue  two  sons ;  that  of 
these  Thomas^  the  eldest,  died  without  issue,  and  Johriy 
the  second,  who  was  the  Plaintiff's  grandfather,  had 
issue  an  eldest  son,  William^  who  married  Elizabeth  Ar^ 
mifij  and  died  leaving  the  Plaintiff,  his  eldest  son,  and 
heir  at  law,  and  also  tlie  heir  male  of  the  body,  and 
right  heir  of  Sir  Philip  Hungate^  the  first  baronet,  and 
heir  at  law  ex  parte  matemd  of  Sir  T.  Gascoigne  g  that 
Sir  T.  Gascoigne  died  in  some  manner  seised  of  the 
manor  of  Sherborne^  and  the  other  estates  in  the  bill 
mentioned,  and  that  the  same  had,  either  by  descent  or 
by  some  settlements  or  limitations  unknown  to  the 
Plaintifi^  in  some  manner  descended  or  been  transmitted 
from  Sir  Philip  Hungate^  the  first  baronet,  through  the 
several  degrees  of  the  Hungate  family,  on  the  eldest 
son,  until  they  came  to  Sir  T  Gascoigne^  as  the  repre- 
sentative of  the  Hungate  family  by .  female  descent  as 
aforesaid,  but  how  or  in  what  manner,  or  whether  by 
virtue  of  any  limitations  or  entails,  and  for  what  estate 
or  interest,  the  Plaintiff  is  unable  to  set  forth ;  that  Sir 
Philip  Hungate^  the  first  baronet,  or  some  other  of  the 
before  named  persons  in  the  direct  line  of  the  Hungate 
&mily,  ancestors  of  Sir  71  Gascoigne^  by  some  settlements 
or  devises,  limited  the  estates  in  question  in  such  manner 
as  to  create  some  limitations  thereof  to  the  heirs  male  of 
the  body  of  Sir  Philip  Hungate^  or  of  the  said  WiUiam 
Hungate^  the  second  son  of  the  said  Francis^  or  to  the 
use  of  some  of  the  before-mentioned  lineal  ancestors  of 
Sir  T.  Gascoigne ;  and  that  by  virtue  thereof  the  Plaintiff, 
on  the  death  of  Sir  T  Gascoigne  without  issue,  became, 
either  by  the  failure  of  issue  male,  or  the  failure  of 
issue  of  the  bodies  of  the  persons  comprised  within  the 

Z  z  4  prior 


18S0. 


HUNOATB 

V. 

GASCOiaNB. 
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18dO«  prior  limitations  of  such  settlements  or  devises,  entitled 

\~   ^  ^  to  the  estates  in  question  as  heir  male  of  the  body  of 

V.  Sir  Philip  Hungate^  or  heir  male  of  the  body  of  some 

Gamoionb.  ^^^^  ^f  ijjg  ^^,j^  Plaintiff's)  said  Imeal  ancestors. 

The  bill  charged,  that  after  the  intermarriage  of  Maty 
Hungate  with  Sir  Edward  Gascoigne^  indentures  of  lease 
and  release,  bearing  date  March  17S0,  and  expressed  to 
be  made  between  Sir  E.  Gascoigne  and  dame  Maty  his 
wife,  of  the  first  part.  Dame  Mary  Hungate^  widow  of  the 
second  part,  and  divers  other  persons  to  the  Plaintiff  un- 
known of  the  third  and  fourth  parts,  were  made  and 
executed,  of  the  recitals,  limitations,  and  material  par- 
ticulars whereof  the  Plaintiff  was  ignorant;  but  he 
charged,  that  the  said  indentures  compri^  the  manor 
of  SherbomCf  and  the  other  patrimonial  estates  of  the 
Hungate  family,  and  that  Dame  Maty  Gascoigne  had  no 
power  to  settle  or  limit  the  estates  therein  comprised,  she 
having  only  a  life  estate  therein,  expectant  on  the  de> 
cease  of  her  uncle  Sir  Charles  Himgate^  Bart,  or  other- 
wise an  estate-tail,  subject  to  divers  limitations  over, 
which  estate-tail  vested  in  the  Plaintiff  on  the  decease  of 
.  Sir  T.  Gascoigne  without  issue ;  that  by  virtue  of  some 

limitation  contained  in  the  said  indentures,  the  Plaintiff, 
on  the  failure  of  issue  of  Sir  T.  Gascoigne^  became 
entitled  to  the  manor  oi  Sherborne^  and  the  said  other 
estates  comprised  therein,  and  in  particular  that  it  ap- 
peared therefrom,  or  from  some  recitals  therein,  that  Sir 
T.  Gascoigne  took  thereby  or  was  otherwise  entitled  to 
an  estate  for  life  only  in  the  said  estates :  that  the  said 
indentures  were  duly  enrolled  of  record  in  the  court  of 
quarter  sessions  for  the  West  Riding  of  the  county  of 
Yorkf  but  that  the  record  thereof,  as  the  Plaintiff  on 
inquiry  discovered,  has  been  wrongfully  abstracted  or 
removed  by  some  person  unknown,  and  the  Plaintiff  is 
now  unable  to  obtain  an  inspection  thereof  although 

the 
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the  same  would  materially  assist  him  in  establishing  at 
law  his  title  to  the  said  estates :  that  Sir  T.  Gascoigne 
died  seised  in  fee  of  the  manor  of  Sherborne^  and  the 
other  patrimonial  estates  of  the  Hungate  family,  and  on 
his  death,  intestate  and  without  issue,  the  Plaintiff  be- 
came entitled  thereto  as  his  heir  at  law  ex  parte  matemd : 
that  besides  the  HungeUe  estates,  Sir  T.  Gascoigne  died 
seised  in  fee-simple  of  certain  other  estates,  which  he  ac- 
quired by  purchase,  to  which,  on  his  death  intestate  and 
without  issue,  the  Plaintiff  became  entitled  as  his  heir  ge- 
neral: that  in  the  year  1810,  upon  the  death  of  Sir  T, 
Gascoigne,  the  Defendant  Richard  Oliver  Gascoigne,  who 
was  a  stranger  in  blood  to  Sir  T,  Gascoigtie,  but  who  has 
recently  assumed  the  name  of  Gascoigne,  entered  into  pos- 
session of  the  manor  of  S%^^rfi^  and  the  said  other  estates ; 
that  the  Plaintiff  has  recently  brought  an  action  of  ejects 
ment  in  the  King's  Bench  against  the  said  22.  O.  Gas* 
coigne  for  the  recovery  of  the  said  manor  and  estates,  but 
he  has  lately  discovered  that  there  are  divers  legal  estates 
and  terms  for  years  of  and  in  the  said  manor  and  estates, 
and  in  particular  a  certain  term  for  400/.  years,  now 
outstanding  and  vested  in  some  persons  unknown  as 
trustees  thereof^  or  which  the  said  22.  O.  Gascoigne  has 
procured  to  be  assigned  to  himself,  or  to  a  trustee  for 
him,  or  the  deeds  creating  which  are  now  in  the  hands 
of  the  Defendant ;  and  the  Plaintiff  cannot,  therefore^ 
proceed  to  trial  without  the  assistance  of  a  court  of  equity 
in  removing  the  said  impediments,  and  that  the  Defend- 
ant ought  to  be  restrained  from  setting  up  the  same ; 
and  that  by  reason  of  such  outstanding  legal  estates,  the 
title  of  the  Plaintiff  has  become  and  is  of  an  equitable 
nature,  and  is  peculiarly  fitted  for  the  cognizance  of  a 
court  of  equity. 


1830. 


HUNOATB 

Gabcoionb. 


The  bill  also  set  forth  a  great  variety  of  other  charges 
and  pretences.     In  particular,  it  charged  that  it  was 

impossible 
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impossible  for  the  Plaintiff  to  proceed  with  effect  to  the 
trial  of  any  action  at  law,  for  the  recovery  of  the  JJtm- 
gaie  estates,  until  the  Defendant  had  made  a  full  dis- 
covery and  disclosure  touching  the  several  matters 
aforesaid ;  that  if  Sir  T.  Gascoigne  ever  did  levy  a  fine 
or  suffer  a  recovery  of  the  Hungate  estates,  the  same 
was  void  and  inoperative,  inasmuch  as  he  had  not  in 
him  any  such  estate  or  interest  as  enabled  him  to 
bar  the  ulterior  limitations  and  defeat  the  rights  of  the 
Plaintiff;  that  the  Defendant  was  in  possession  of  the 
tide-deeds  of  the  estates  in  question,  and  in  par- 
ticular of  the  indentures  of  1730,  and  that  the  Plain- 
tiff,  as  heir  of  Sir  T.  Gascoigne^  was  entitled  to  call 
for  the  production  and  inspection  of  those  deeds,  so 
far  as  they  tended  to  make  out  or  support  his  title; 
that  the  Defendant  had  in  his  possession  or  custody 
divers  family  or  other  settlements  or  devises  containr 
ing  limitations,  in  virtue  of  which  the  said  estates,  or 
some  of  them,  were  in  some  manner  limited  to  the 
Plaintiff,  as  heir  male  or  right  heir  of  the  aforesaid 
baronets  or  one  of  them,  or  as  lineal  representative  of 
the  Hungate  family ;  that  the  Defendant  was  concerned 
in,  or  was  privy  to,  the  abstraction  of  the  record  of  the 
indentures  of  1730  from  the  registry,  and  knew  what 
had  become  of  such  record,  or  was  in  possession  thereof 
or  of  some  counterpart,  or  that  he  had  made  away  with 
or  suppressed  the  same. 


The  bill,  in  addition  to  a  full  discovery  and  disclo- 
sure, prayed  a  production  and  inspection  of  all  deeds 
and  instruments  in  the  custody  or  power  of  the  Defend- 
ant relative  to  the  said  estates,  and  that  the  same  might 
be  particularly  set  foith  in  a  schedule;  that  the  Defend- 
ant might  be  restrained  from  setting  up  any  outstanding 
terms  in  bar  of  the  pending  or  any  future  ejectment 

brought 
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brought  by  the  Plaintiff;  that  an  issue  or  action   re-        18S0. 
specting  the  matters  aforesaid  might  be  tried  under  the     Humoati 
order  of  the  Court,  with   such  directions  and  provi-  «. 

sions  as  might  be  deemed  reasonable ;  and  that,  in  the  ^bcoioni. 
event  of  the  Plaintiff  obtaining  a  verdict,  he  might  be 
put  into  the  possession  and  enjoyment  of  the  estates, 
and  the  Defendant  be  ordered  to  deliver  up  to  him  all 
the  title-deeds  and  other  muniments  of  title,  and  also 
to  account  for  the  rents  and  profits  thereof,  received  for 
six  years  preceding  the  pending  action  of  ejectment, 
and  that  an  injunction  and  receiver  might  be  granted  in 
the  mean  time. 

To  this  bill  the  Defendant,  i2.  O.  Gascoigne,  put  in  a 
plea  which,  in  substance,  slated,  that  Sir  Thomas  Gas* 
taignej  in  and  before  the  month  of  April  1766,  was 
seised  for  an  estate  of  inheritance  in  fee  tail  in  posses- 
sion, of  and  in  the  manor  of  Skerbome^  in  the  bill  called 
the  ancient  patrimonial  estateof  the  Hungate  family ;  and 
that  being  so  seised  and  in  possession,  an  indenture  of 
bargain  and  sale  thereof,  bearing  date  the  2d  day  of 
ApHl  1766,  was  duly  made  and  executed  by  and  between 
the  said  Sir  T.  Gascoigne,  baronet,  therein  described  as 
only  surviving  son  and  heir  as  well  of  Sir  Edward  Gas* 
coignCf  baronet,  deceased,  as  of  Dame  Mary^  his  wife, 
also  deceased,  of  the  first  part,  Sir  W.  W.  Bagqt^  ba- 
ronet, of  the  second  part,  and  W.  /!•  Darwin^  gentle- 
man, of  the  third  part ;  whereby,  after  reciting  that  by 
virtue  of  the  settlement  made  some  time  after  the  mar- 
riage of  the  said  Sir  Edward  Gascoigne  and  Dame  Mary 
his  wife,  in  pursuance  of  certain  precedent  articles,  or 
by  virtue  of  the  said  Sir  Edward  Gascoign^s  will,  or 
some  other  assurance  in  the  law,  the  said  Sir  T.  Gas^ 
coigne  was  seised  in  fee  tail  in  possession  of  and  in  the 
several   hereditaments   thereinafter  particularised,   and 

which 
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18S0. 


HONOATB 

V. 

Oascoionb. 


which  entail  he  was  minded  wholly  to  discontinue,  and 
to  gain  to  himself  a  fee  simple  of  and  in  the  same  here- 
ditaments respectively.  It  was  witnessed,  that  for  barring 
all  such  estates  tail  as  aforesaid,  and  the  remainders 
thereupon  expectant  or  depending,  of  and  in  the  barony, 
and  several  messuages,  lands,  &c  thereinafter  meot* 
tioned,  the  said  Sir  T.  Gascoigne,  for  the  nominal  con- 
sideration therein  mentioned,  did  grant,  bargain^  and  sell 
unto  the  said  JV.  A.  Darwin,  his  heirs  and  assigns,  all 
that  the  barony,  manor,  or  lordship  oi  Sherborne,  and  all 
those  several  other  manors  or  lordships  therein  particu- 
larly described,  and  all  that  the  impropriate  rectory  of 
SaxtOTij  and  the  advowson,  right  of  presentation  and 
patronage  of,  in,  and  to  the  parish  church  of  Saxtcn 
aforesaid,  and  all  those  several  messuages,  lands,  &c. 
of  the  said  Sir  T.  Gascoigne  therein  described,  to  hold 
the  same  unto  and  to  the  use  of  the  said  fV.  A.  Darmn, 
his  heirs  and  assigns,  to  the  intent  that  he  might  ther^ 
become  tenant  of  the  freehold  of  the  premises,  in  order 
that  a  common  recovery  might  be  suffered  of  the  same 
before  the  end  of  Easter  term  then  next,  wherein  the 
said  Sir  W.  W.  Bagot  should  be  demandant,  and  the 
said  W.  A.  Darwin  tenant,  and  the  said  Sir  T.  Gas^ 
coigne  vouchee,  who  should  vouch  over  the  common 
vouchee ;  and  it  was  thereby  declared,  that  the  recovery 
should  enure  to  the  only  proper  use  and  behoof  of  the 
said  Sir  T.  Gascoigne,  his  heirs  and  assigns  for  ever: 
that  the  said  indenture  was  enrolled  in  the  Court  of 
Common  Pleas,  as  of  Easter  term,  in  the  sixth  year  of 
the  reign  of  King  George  IIL,  and  was  duly  registered ; 
and  that,  in  Easter  term,  in  the  said  year,  a  conunon 
recovery  was  duly  suffered  of  the  said  barony,  manors, 
or  lordships,  advowsons,  messuages,  lands,  tenemoits, 
and  hereditaments,  with  the  appurtenances,  in  the  Court 
of  Common   Pleas  at    Westminster,   to  uses  declared 

thereof 
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thereof  in  and  by  the  said  indenture  of  bargain  and  sale,        18S0. 
in  which  recovery  the  said  Sir  fV»  W.  Basot  was  de-     '    ^   -* 
mandant,  the  said  W.  A.  Darwin  tenant,  and  the  said  Sir  v. 

21  Gascoigne  vouchee,  who  duly  vouched  over  the  com-  CrAscoMiiB. 
mon  vouchee:  that  by  virtue  of  the  said  indenture,  the 
said  Sir  T.  Gascoigne  became  and  was  seised  of  the  said 
barony,  manors,  or  lordships,  and  other  hereditaments, 
to  him  and  his  heirs  for  an  estate  of  inheritance  in  fee 
simple,  and  so  continued  till  the  time  of  his  death: 
that  the  said  Sir  T.  Gascoigne  being  so  seised  thereof, 
and  being  also  seised  for  an  estate  of  inheritance  in 
fee  simple,  of  ancf  in  divers  other  messuages,  lands, 
&c.  whereof  he  was  the  first  purchaser,  and  whereof 
he  continued  to  be  seised  in  fee  simple  till  the  time  of 
his  death,  duly  made  and  published  his  last  will  and 
testament  in  writing,  executed  and  attested  as  by  law  is 
required  for  passing  freehold  estates,  and  bearing  date 
the  1st  day  of  October  1809,  and  thereby  devised  all  his 
manors,  messuages,  lands,  tenements,  advowsons,  and 
hereditaments  whatsoever,  to  the  use  of  the  Defendant 
and  his  issue  in  strict  settlement,  with  divers  remainders 
over:  that  the  said  Sir  T.  Gascoigne  died  in  the  year 
1809,  without  having  revoked  or  altered  his  said  will, 
and  that,  thereupon,  the  Defendant  entered  into  posses- 
sion of  all  the  manors,  messuages,  lands,  &c.  comprised 
therein,  and  devised  thereby,  or  into  the  receipt  of  the 
rents  and  profits  thereof,  and  that  he  or  those  claim- 
ing under  him  hath  or  have  ever  since  been  and  still 
are  in  such  possession  or  receipt  under  and  by  virtue  of 
the  same  wilL 

The  plea  averred  that  the  barony,  manors,  lordships, 
and  other  hereditaments,  whereof  the  said  recovery  was 
suffered,  were  the  hereditaments  in  the  bill  called  the 
ancient  Hungate  family  estate,  and  that  the  heredita- 
ments 
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ments  whereof  the  said  Sir  T.  Gascoigne  was  there- 
inbefore mentioned  to  have  been  the  first  purchaser, 
V.  were  the  same  which  in  the  bill  he  was  stated  to  have 

Gascoigne.    acquired  as  the  first  purchaser. 


Mr.  Home  and  Mr.  Monro  for  the  plea. 

This  is  a  fishing  bill  of  the  worst  description,  and 
entitled  to  no  favour.  What  the  Plaintiflf  says  by 
his  bill  is  tantamount  to  this,  —  **  I  am  entitled  to 
these  estates  in  some  way  or  other,  and  I  must  trouble 
you,  the  party  in  possession,  to  tell  me  how.^  After 
tracing  the  Plaintiff's  pedigree  through  a  regular  course 
of  descent,  and  deducing  his  title  as  heir  of  the  body 
and  heir  at  law  of  the  first  Sir  P.  Hungate^  and  heir  at 
law  ex  parte  nuUemd  of  Sir  T.  Gascoigne,  the  bill  states 
the  death  of  Sir  T.  Gascoigne  intestate,  and  seised  of  the 
estates  in  question.  Sir  Thomases  seisin  must  have 
been  in  fee,  in  tail,  or  for  life ;  if  in  fee,  the  Plaintiff 
claims  the  property  as  his  heir  ex  parte  matemd,  or  his 
heir  general ;  if  in  tail  or  for  life,  then  by  virtue  of  the 
limitations  contained  in  some  supposed  settlement  or  de- 
vise, to  the  Plaintiff  unknown,  but  within  the  knowledge 
and  power  of  the  Defendant,  the  property  is  allied 
to  have  devolved  upon  the  Plaintiff  as  heir  at  law,  or 
heir  of  the  body  of  Sir  P.  Hungate,  or  of  one  or  other 
of  the  different  persons  who  were  successively  owners  of 
the  Hungale  estates.  The  answer  made  to  this  state- 
ment is,  that  in  the  year  1766,  upwards  of  sixty  years 
prior  to  the  filing  of  the  bill  (a  period  which,  in  ordi- 
nary cases,  gives  a  good  title  against  all  the  world).  Sir 
T.  Gascoigne  was  tenant  in  tail  in  possession  of  the  Htm^ 
gate  estates ;  that  he  suffered  a  recovery,  and  acquired  a 
fee  simple  in  them  in  that  year,  and  that  he  continued  to 
bold  them  in  fee  till  the  time  of  his  death ;  that  Sir 

T%)mas 
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Thomas  was  also  seised  in  fee  simple  oFcertain  other  estates        1 830. 
which  he  acquired  by  purchase,  and  that  being  so  seised,      ^    -  —* 
he  e£fectually  devised  tlie  whole  of  his  estates,  as  well  v. 

those  coming  to  him  through  his  mother,  as  those  of  Gascoioni. 
which  he  was  the  first  purchaser,  upon  certain  trusts  for 
the  benefit  of  the  Defendant  and  his  issue ;  and  that, 
from  the  death  of  the  testator,  in  1809,  down  till  the 
filing  of  the  bill,  a  period  of  all  but  twenty  years,  the 
Defendant  has  been  in  the  undisturbed  possession  of 
both  classes  of  estates.  The  allegations  with  respect 
to  the  Plaintiff's  title  are  of  the  most  sweeping  kind, 
and  the  grounds  on  which  he  rests  it,  very  various 
and  contradictory.  In  substance,  however,  they  are  all 
met  and  traversed  by  the  plea,  which  stating  a  seisin  in 
fee  tail  by  Sir  T.  Gascoigne  in  1766,  and  a  subsequent 
recovery  and  devise,  completely  negatives  every  right 
which  might  be  supposed  to  exist  in  the  Plaintifi^  whe- 
ther as  a  remainder-man  in  tail  or  in  fee,  under  the  limit- 
ations of  a  prior  devise  or  settlement  made  by  any  of 
the  Hungate  family,  or  as  the  heir  ex  parte  matemd  or 
heir  general  of  the  person  last  seised. 

The  Vice-Chancellor,  in  over-ruling  the  plea,  rested 
his  judgment  on  a  charge,  *^  that  under  or  by  virtue 
of  some  limitation  or  limitations  in  the  said  indentures 
of  lease  and  release  contained,  the  Plaintifl^  upon  the 
failure  of  the  issue  of  the  said  Sir  T.  Gascoigne  as  afore- 
said, became,  and  now  is,  well  entitled  to  the  said  manor 
lands,  messuages,  tenements,  and  hereditaments  therein 
comprised  and  thereby  settled  and  limited,  and  in  par- 
ticular, that  it  appears  from  the  said  indenture  or 
some  recital  therein,  that  the  said  Sir  T.  Gascoigne^ 
as  the  fact  was,  took  thereby,  or  was  otherwise  in  right 
duly  entitled  to  an  estate  for  life  in  the  said  Hungate 
estate."     His  Honor  conceived  that  this  was  collateral 

matter. 
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18S0.  matter,  which  the  plea  ought  to  have  gone  on  to  deny. 
It  is  submitted,  however,  that  this  was  priocipal  matter, 
to  which  the  plea  is  a  sufficient  answer.  The  very 
Gascoioke.  pQijjt  in  issue  was,  what  was  the  nature  of  oir  Thomas 
Gtzscoignt^s  estate  ?  If,  as  the  case  supposes,  it  was  for 
life  only,  no  recovery  of  his  could  bar  the  limitations 
over.  But  the  plea  displaces  that  supposition,  by  aver- 
ring that  he  was  seised  in  tail ;  and  the  averment  is  per- 
fectly compatible  with  the  allegation,  that  under  the 
settlement  of  1730  he  was  only  tenant  for  life,  since  he 
might  well  have  acquired  an  estate  tail  subsequently  to 
that  time,  and  prior  to  the  year  1766.  I^  for  example, 
the  property  were  limited  to  Sir  T.  Gascoigne  for  life, 
with  remainders  to  his  first  and  other  sons  in  tail,  an 
ultimate  remainder,  limited  to  the  heirs  of  the  body  of 
his  mother,  would  have  given  him  an  estate  tail  upon 
her  decease. 

The  bill  is  not  confined  to  discovery.  It  alleges  that 
legal  terms  are  outstanding ;  and  that  the  PlaintifiP's  title 
is  of  a  peculiarly  equitable  nature,  and  cannot  be  ade- 
quately prosecuted  or  investigated  at  law ;  in  addition  to 
a  full  disclosure,  it  prays  the  removal  of  temporary  bars, 
and  that  in  the  event  of  the  Plaintiff  recovering  in  the 
ejectment,  possession  of  the  title-deeds  and  the  lands 
may  be  delivered,  and  an  account  be  taken  of  the  rents 
and  profits ;  and  it  asks  for  an  injunction  and  receiver 
in  the  mean  time.  Unquestionably,  therefore,  the  suit 
is  for  relief;  a  circumstance  which  distinguishes  it  from 
those  cases  where,  the  bill  being  for  discovery  and  nothing 
more,  the  Court,  in  overruling  a  plea  which  goes  to  the 
denial  of  the  plaintiff's  title,  has  done  so  expressly  on 
the  ground  that  the  effect  of  allowing  the  question  of 
title  to  be  litigated  and  determined  in  that  shape,  would 
be  virtually  to  usurp  the  jurisdiction  of  the  court  of 

law. 
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law,  Hindman  v.  Taylor  (a),  Mendizabel  v.  Mdchado  (6), 
Gait  V.  Osbaldesion  {c%  and  Plunkett  v.  Cavendish  {d\ 
which,  like  the  present,  was  a  bill  for  discovery  and 
relief. 


18S0. 


HUNGATE 

Gascoionx. 


The  Solieitor^General  (Sir  E.  Sugden)  and  Mr.  O.  An- 
derdop,  for  the  Plaintiff. 

In  a  certain  sense  this  may  be  called  a  bill  for  relief; 
but  the  relief  is  ancillary  to  the  legal  remedy,  and  grows 
out  of  it.  The  account  of  rents  and  profits  is  asked 
only  in  the  event'  of  the  Plaintiff  succeeding  in  his  eject- 
ment; while  the  removal  of  outstanding  terms,  which 
has  been  held  to  be  a  species  of  relief  only  grantable  at 
the  hearing  {Beer  v.  Ward  {e) ),  is  a  preliminary  step,  in- 
dispensable to  the  trial  and  determination  of -the  question 
at  law.  This  case,  therefore,  falls  within  the  rule  laid 
down  by  Lord  ThurUm  in  Hindman  v.  Taylor  (a). 

This  plea  is  no  answer  to  the  bill.  The  Plaintiff's 
case  is,  that  he  is  heir  ex  parte  matemd  of  Sir  T  Gas- 
eoigne^  the  person  last  seised,  and  that  either  as  such 
heir,  or  as  a  remainder-man  under  the  limitations  of 
some  prior  settlement  which  Sir  Thomas  had  no  power 
to  defeat,  he  became  entitled  to  the  estates  in  question* 
In  support  of  this  case  the  bill  states,  that  Sir  T.  Gas- 
cotgne  was  tenant  for  life  of  the  property,  as  would 
appear  if  a  certain  deed  executed  in  the  year  1730  were 
discovered  and  produced ;  and  that  he  could  not,  there- 
fore, sufier  a  valid  recovery,  so  as  to  enable  him  to 
make  an  effectual  devise.  The  plea  contains  no  denial 
of  the  fact  of  the  Plaintiff  being  heir  ex  parte  matemd, 

or 

(fl)  2  Bro.  C.C.7.  2  Dick. SS 1 .         (d)  V.  C,  2d  Nov.  1 824.    See 

{b)  1  Sim.  68.  tn/ra,  p.  713. 
(c)  5  Mad.  428.  and    1  JRuss.  (e)  Jac,  194. 

158.  on  appeal. 
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or  of  his  bein^  enftitled  to  a  remainder  in  tail  or  in  fee 
under  such  a  settlement  as  the  bill  alleges ;  but  it  simply 
states,  that  by  virtue  of  a  recovery  duly  suffered  in  1766, 
Sir  71  Gascoigne^  being  then  seised  of  an  estate  tail  in 
possession,  acquired  a  seisin  in  fee-simple,  and  after- 
wards dgvised  the  property  to  the  Plaintiff.  That,  how- 
ever, is  not  enough.  The  Plaintiff  has  a  right  to  know 
when  and  by  what  means  his  title,  at  the  particular 
period  to  which  the  Defendant's  attention  is  pointed, 
has  been  dbplaced ;  he  has  a  right  to  know  the  nature 
and  limitations  of  the  dted  of  1730,  and  in  what  way 
its  operation  has  been  defeated.  A  good  title^  as  far 
back  hs  the  year  J  766,  will  be  no  defence,  if  the  Pliuntiff 
can  establish,  as  it  is  the  object  of  his  bill  to  procure 
evidence  for^establishing,  that  the  recoveror  was  at  that 
time  seised  of  a  life  estate  only.  For  that  express  pur- 
pose the  charge,  as  to  the  existence  and  provisions  of 
the  deed  of  1730,  has  been  introduced ;  a  charge  which 
is  collateral  to  the  question  of  title  immediately  in  issue, 
but  which  is,  or  may  be,  most  material  with  a  view  to 
evidence^  and  of  which  the  Defendant  has  found  it  con- 
venient to  take  no  notice  whatst)ever.  If  issue  were 
taken  upon  this  plea,  the  Defendant  would  produce  the 
recovery  deed  and  the  devise,  while  the  Plaintiff  would 
be  l^ft  without  any  means  of  obtaining  the  information 
necessary  for  the  purpose  of  controverting  the  plea.  It 
is  a  settled  principle  in  pleading,  that  all  collateral 
matter  charged  by  way  of  evidence,  and  as  conducive  to 
the  grourid  of  the  relief,  must  be  met  and  answered; 
Evans  v.  Harris {a\  HoU  v.  L(me{b\  Ijeigh  v.  Ijng1u\f) 
Mr.  Mo/nro  in  reply. 


tki 
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7%^  Lord  Chancellor.  1880. 

The  bill,  afler  stating  that  in  the  year  1654,  Sir  Hunoatx 
Philip  ^ungate  was  seised  in  fee  of  certain  property  in  Ga»coi«wk. 
the  county  of  York^  and  among  the  rest  of  the  manor  of  Augmt  2. 
Sherbomej  goes  on  to  deduce  a  descent  from  Sir  Philip 
Hungate  to  Maty  Hungate^  who  appears  to  have  been 
the  heiress  at  law  of  Sir  Philip^  and  who  married  Sir 
Edward  Gascoigne  in  the  year  1730.  Of  that  marriage 
Sir  Thomas  Gascoigne  was  the  issue.  Sir  T.  Gascoigne 
died  without  children,  and,  as  the  bill  states,  there  was 
no  other  issue  of  the  marriage  of  Sir  E.  Gascoigne  and 
Maty  Hungate.  The  Plaintiff  next  proceeds  to  set 
out  his  own  title,  deducing  his  descent  from  William^ 
who  was  the  second  grandson  of  Sir  Philip^  and  he 
states  himself  to  be,  after  the  death  of  Sir  Thomas  Gas- 
coigne^  the  heir  at  law  of  Sir  Philip  Hungate^  and  also 
the  heir  at  law  ex  parte  matemd  of  Sir  Thotnas  Gas- 
coigtie.  The  manner  in  which  he  sets  out  his  title  to 
the  estates  in  question  is  certainly  obscure  and  per- 
plexed; but  the  result,  as  it  is  to  be  collected  from 
the  whole  and  from  some  of  the  averments  in  the  bill, 
is  this,  that  Sir  T  Gascoigne  was  entitled  only  to  an 
estate  for  life,  and  that  ader  the  death  of  Sir  Thotnas^ 
the  property  vested  in  the  Plaintiff.  In  his  bill  the 
Plaintiff  states  or  refers  to  a  settlement  executed  in  the 
year  1730,  upon  or  after  the  marriage  of  Sir  Edward 
Gascoigne  with  Maty  Hungate ;  and  he  charges  that  by 
virtue  of  that  settlement,  and  from  evidence  contained 
in  its  recitals,  it  appears,  as  the  fact  was,  that  Sir  T 
Gascoigtie  was  interested  in  the  property  as  tenant  for 
life  only,  and  that  upon  the  death  of  Sir  Thomas,  the 
whole  interest  vested  in  him,  the  Plaintiff.  This  deed 
of  1730,  he  alleges  was  duly  registered  by  the  clerk  of 
the  peace  of  the  county  of  York,  where  the  lands  are 
situated,  but  the  record  of  it  has  since  been  abstracted 
from  the  registry.    The  deed  itself,  or  some  copy,  or 
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18S0.        some  abstract  of  it,  is,  he  says,  in  the  possession  or 

'  '  power  of  the  Defendant,  and  he  prays  discovery  of  its 

V.  contents  in  aid  of  an  ejectment  which  is  now  depending, 

GA8C01GNE.    ^^^  ^^  depending  at  the  time  of  filing  the  bill ;  and  he 

also  prays  that  the  Defendant  in  that  ejectment  may  be 

prevented  from  setting  up  any  outstanding  terms,  or  in 

the  alternative,  that  the  Court  will  be  pleased  to  declare 

the  respective  interests  of  the  parties. 

To  this  bill,  the  Defendant,  Richard  Oliver  GascoignCf 
has  pleaded,  that  in  the  year  1766,  and  before  that  time. 
Sir  Thomas  Gascoigne  was  seised  in  fee  tail  of  the  pro- 
perty in  question ;  that  he  afterwards  suffered  a  reco- 
very, the  uses  of  which  were  declared  to  himself  in  fee ; 
and  that  he  devised  that  property  by  his  will  to  the 
present  Defendant. 

The  question  is  as  to  the  validity  and  sufficiency  of 
the  plea*  In  this  plea  the  Defendant  states  a  title  in- 
consistent with  and  subsequent  to  that  which  is  set  up 
by  the  Plaintiff —  subsequent  I  mean  to  the  date  of  the 
deed  of  the  year  1730,  of  which  a  discovery  is  prayed. 
He  entirely  passes  over  the  title  of  the  Plaintiff;  he 
passes  over  all  consideration  with  respect  to  the  deed  of 
17S0;  and  he  in  no  way  attempts  to  connect  his  own 
title  with  that  deed. 

Now,  I  am  of  opinion,  after  fully  considering  the 
case,  that, — the  Defendant  relying  upon  that  subsequent 
title,  not  connecting  it  in  any  way  with  the  ground  of 
the  title  upon  which  the  Plaintiff  stands,  not  denying 

• 

that  title  or  any  substantial  part  of  it,  not  denying 
the  possession  of  the  deed  of  1730,  and  not  denying  its 
existence,  —  such  a  plea  cannot  be  sustained.  It  was 
incumbent  upon  the  Defendant  in  some  way  or  other  to 
connect  his  own  with  the  Plaintiff's  title,  or  to  traverse 

the 
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the  grounds  of  that  title,  or  some  substantial  part  of       1830. 
it;  —  to  deny  the  existence  of  the  deed  of  1730 ;  or  if     „    '      ' 
he  did  not  do  so,  to  deny  at  least  that  the  deed  was  in  v, 

his  possession,  and  that  he  had  any  knowledge  of  its 
contents.     The  plea,  therefore,  mast  be  over-ruled. 


Oascoigne. 


PLUNKETT  V.  CAVENDISH.*  *"*• 

Nov,  2k 

nnHE   bill  stated  that  Sir  William  iMother^  by  his  A  Plaintiff, 
^    will  dated  in   April   1755,   devised  certain   real  hdrcs"!^ 
estates,  in  the  county  o( Lancaster^  to  the  Duke  otDevoti"  law  of  L,, 
shire  and  the  Marquis  of  Hartingtorij  and  their  heirs,  y\^^  real 

to  the  use  of  the  testator's  first  and  other  sons  succes-  e«t^te»  to 

vanous  per- 
sively  in  tail  male :  remainder  to  the  use  of  Edward  sons  in  tail, 

WUson  and  Thomas  Wilson  for  a  term  of  200  years,  'f f^^'ng  ^^ 

•^  ultimate  re- 

upon  certain  trusts ;  remainder  to  the  use  of  Cathe*'  version  to  his 

rine  Lorwther  for  life;  remainder  to  the  use  of  Lord  hrirs'Slased 

George   Cavendish   for   life;    remainder  to   trustees  to  byherbill.that 

preserve    contingent    limitations,    and    then    to    Lord  estates  tail 

Georges  first  and  every  other  son  successively  in  tail  1>*^  deter- 

1        .,«,        ni-  1  *»-ri   mined  by 

male;   m  default  of  such   issue,  to  the  use  of  Lord  failure  of 

Frederick  Cavendish  for  life;  with  remainder  to  trustees  issue,-- that 

no  valid  re- 

to  preserve  contingent   limitations,  and  then  to  Lord  coveryhad 
FredericVs   first  and    other   sons   successively   in    tail  or^ifj^had 
male;   in  default  of  such  issue,  to  the   use   of  Lord  thatthepro- 
John  Cavendish^  and  the  heirs  male  of  his  body;  and  been  so  set- 
in  default  of  such  issue,  to  the  testator's   own    riirht  tied  that  she 

was  entitled 

heirs:  —  that  the  testator   died  in  1756,   leaving   no  as  right  heir  of 

issue!   -^•.— and  that 
so  It  would 
*  This  is  the  case  referred  to  at  page  709.  appear,  if  the 

Defendant 
would  produce  the  deeds  creating  the  tenant  to  the  pr^ecipep  and  leading  or  de* 
claring  the  uses  of  such  recovery :  a  plea,  which  set  forth  the  substance  of  the 
deieds  making  the  tenant  to  the  pracipc,  and  leading  the  uses  of  the  recovery  (under 
which  uses  the  Plaintiff  had  no  title),  and  of  the  recovery,  was  held  to  be  a  good 
defence,  though  not  supported  by  any  answer. 
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1824.       issue:  — that  in  1764,  Catherine  Lowther  died:  —  thait 

'      -  Lord  Georse  Caoenditk  died  in  1794,  Lord  Joikn  Ca^ 

Plunkstt  ** 

in  vefidishf  in  1795,  and  Lord  Frederick  Cavendish^  m  ISOSy 

CATENDisa.  j^  ^  ^^^  without  issue:  —  that  Lord  Jokn  Cavendish 
made  a  will,  by  which  he  devised,  among  other  thia^^ 
all  his  estates  in  the  counties  of  Yort^  Northampton^  and 
Lancaster^  to  such  uses  as  Lord  Frederick  should  appoint, 
and  in  default  of  appointment,  to  Lord  Frederick  for  life, 
with  remainder  to  Lord  George  Henry  Cavendish  in  fee : 
— and  that,  upon  the  death  of  Lord  F.  Cavendish  in  1803, 
the  ultimate  remainder  to  Sir  Wnu  Lomther^%  right  heirs 
took  effect;  but  Lord  George  Henry  Cavendish  entered 
into,  and  had  remained  in  possession  of  the  estates  under 
the  will  of  Lord  John  Cavendish.  After  deducing  the  pe- 
digree of  the  Plaintiff  as  heiress  of  Sir  fVm.  Lcfwthery  and 
stating  that,  as  the  term  of  200  years,  though  the  trusts 
of  it  were  satisfied,  was  still  subsisting,  she  could  not 
assert  her  claim  at  law,  the  bill  contained  the  following 
allegation :  — •  *<  And  the  said  Lord  George  Henry  Co* 
vendish  pretends  that  some  recovery  was  suffered  by  the 
said  Lord  John  Cavendish  as  tenant  in  tail  in  reminder 
under  the  will  of  the  said  testator.  Sir  fVm.  Lowtheri  and 
that  some  deed  was  executed  to  lead  or  to  declare  the 
uses  of  the  said  recovery ;  and  that  the  said  Lord  John 
Cavendishf  by  virtue  of  the  said  recovery,  and  of  the 
deed  leading  to  the  uses  thereof,  became  entitled  unto 
the  said  estates  as  tenant  in  fee  simple  in  remainder; 
and  that,  under  or  by  virtue  of  the  aforesaid  will  of  the 
said  Lord  John  Cavendish,  the  said  Defendant,  Lord 
George  Henry  Cavendish,  became  absolutely  entitled  to 
the  said  estates  as  tenant  in  fee*simple;  the  contrary, 
whereof  the  Plaintiff  charges  to  be  true,  and  that  no  good 
or  valid  recovery  was  ever  suffered  of  the  said  estates : 
and  if  it  were,  that  the  estates  were  so  settled,  that,  in 
the  events  which  have  happened,  the  Plaiatifl^  as  the  light 
heir  of  the  said  Sir  Wm,  Lowther,  is  entitled  thereto ; 

and 
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and  it  would  so  appear,  if  the  said  Lord  George  Henry  19^%^^  ^ 
Cavendish  would  set  forth  when  and  in  what  courts  or  ;fuai^vt 
court  such  recoveries  or  recovery  of  tJbe  said  estate  f* 

respectively  were  suffered,  and  who  were  the  parties 
thereto  respectively,  and  by  whom  the  deeds  ^eatiiig 
the  tenants  or  tenant  to  the  praecipe  were  respectively 
executed,  and  who  were  the  parties  to  the  deeds  or  deed 
leading  or  declaring  the  uses  of  such  recoveries  or  re« 
covery  respectively,  and  would  produce  all  s^ch  deed^ ; 
all  of  which  the  Plaintiff  charges,  if  they  exist  at  fill,  are 
now  in  possession  of  the  said  Defendant,  Lord  George 
Henry  Cavendish."  The  prayer  was,  that  Lord  George 
Henry  Cavendish  might  be  decreed  to  deliver  up  pps^ 
session  of  the  lands,  and  to  account  for  the  rents  and 
profits;  and  that  the  Defendants  might  be  retrained 
from  setting  up  the  outstanding  term  in  bar  to  any  pro- 
ceeding which  the  Plaintiff  might  take  at  law. 

To  this  bill  Lord  George  Henry  Cavendish  pleaded, 
that.  Lord  George  Cavendish  being  so  seised  (as  tenant 
for  life)  and  in  possession  of  the  said  premises,  and  the 
said  Lord  John  Capendish  being  so  entitled  thereto  for  an 
estate  in  tail  male  in  remainder,  ^^  certain  indentures  of 
lease  and  release,  bearing  date  respectively  the  £8th  i^nd 
29th  of  January  1766,  were  duly  made  and  executed; 
that  is  to  say,  the  indenture  of  lease  bore  date  the  89.th 
of  January  1766,  and  was  made  and  execute  by  and 
between  the  said  Lord  George  Cavendish  and  Lord  John. 
Cavendish  of  the  one  part,  and  Wm.  Shaw  of  the  other 
part;  and  the  said  indenture  of  release  bore  date  the 
29th  of  January  1 766,  and  was  made  and  executed  by 
and  between  the  said  Lord  George  Cavendi^  ar^  Lord, 
John  Cavendish  of  the  first  part,  Wm.  Shaw  of  the  second 
part,  and  John  Heaton  of  the  third  part,  whereby  Lord 
George  Cavendish  and  Lord  John  Cavendish  did  gWkU 
btirgain,  sell,  and  release  unto  fVm^  ShaWf  all  And  ^^ry 
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18^4.      the  manors,  messuages,  farms,  lands,  tenements^  rents, 
^     '  and  other  hereditaments  whatsoever  of  the  said  Sir  Wm. 

V.  Ijowther,  or  whereof  or  wherein  he  or  any  person  or 

persons,  in  trust  for  him  or  to  his  use,  had  any  estate-of 
freehold  or  inheritance  in  possession,  reversion,  re-^ 
mainder,  or  expectancy,  &c.,  situate  in  the  coun^  of 
Lancaster^  with  their  appurtenances,  to  hold  the  same 
unto  the  said  fVillatn  Shaw  and  his  assigns,  for  the  joint 
lives  of  the  said  Lord  George  Cavendish  and  William 
Shawy  to  the  intent  that  the  said  William  Shaw  might  be 
tenant  of  the  freehold  of  the  said  premises,  in  order  that 
one  or  more  common  recovery  or  recoveries  might  be 
suffered  thereof,  &c. :  and  it  was  thereby  declared,  that 
the  said  common  recovery  or  recoveries  should  enure  to 
the  intent  and  purpose,  to  corroborate  and  confirm  the 
term  of  200  years  limited  by  the  said  will  of  Sir  Wm. 
Lawther  ;  and  after  the  determination  thereof,  to  corro- 
borate, strengthen,  and  confirm  the  estate^  which,  by 
the  said  will,  stood  limited  to  the  said  Lord  George 
Cavendish  for  his  life ;  with  remainder,  to  corroborate  the 
estate  limited  by  the  will,  to  trustees  to  preserve  con- 
tingent remainders ;  with  remainder,  to  corroborate  the 
estates  limited  by  the  said  will  to  the  first  and  other  sons 
of  Lord  George  Cavendish  successively  in  tail  male ;  with 
remainder,  to  corroborate  the  estate  limited  by  the  said 
will  to  the  said  Lord  Frederick  Cavendish  and  his  as- 
signs for  hb  life ;  with  remainder,  to  corroborate  the 
estate  limited  by  the  said  will  to  trustees  to  preserve 
Contingent  remainders;  with  remainder,  to  corroborate 
the  estates  limited  by  the  said  will  to  the  first  and  other 
sons  of  Lord  Frederick  Cavendish  successively  in  tail 
male ;  with  remainder  to  the  use  of  Lord  John  Cavendish^' 
and  the  heirs  male  of  his  body ;  with  remainder  to  the* 
use  of  the  survivor  of  Lord  George  Cavendish^  Lord 
Frederick  Cavendish^  and  Lord  John  Cavendish^  his  hein 
and  assigns  for  ever :  —  that,  at  the  Lancaster  session  of 
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assizes,  holden  on  Saturday  the  29th  day  of  Marchf  in 
the  sixtli  year  of  George  the  Third,  a  common  recovery 
was  accordingly  duly  had  and  suffered  of  the  said  pre- 
mises, in  the  Duchy  Court  of  L/zncaster,  to  the  several 
uses  declared  in  and  by  the  said  indenture  of  release 
herein-beibre  set  fenh,  in  which  recovery  the  said  John 
Heaton  was  demandant,  the  said  Wm.  Shaw  tenant,  and 
the  said  Lord  John  Cavendish  vouchee,  who  duly  vouched 
dver  the  common  vouchee :  —  that  Lord  Frederick  Cs* 
vetidish  survived  Lord  George  Augustus  Cavendish  and 
Lord  John  Cavendish^  and  thereupon,  under  and  by 
virtue  of  the  said  indentures  of  lease  and  release,  and 
the  recovery  suffered  in  pursuance  thereof  as  aforesaid, 
became  and  was  seised  of  the  said  premises  to  him  and 
his  heirs  for  an  estate  of  inheritance  in  fee-simple,  and 
so  continued  until  the  time  of  his  death :  —  that  the 
said  Lord  Frederick  Cavendish  departed  this  life  in 
the  year  1803: — and  that  thereupon  this  Defendant, 
under  and  by  virtue  of  a  title  duly  derived  from  the 
said  Lord  Frederick  Cavendish,  entered  into  possession 
of  the  said  premises,  or  into  the  receipt  of  the  rents  and 
profits  thereof." 


182#. 


Plunkxtt 

9. 

Cavenjusm. 


Mr,  Horne  and  Mr.  Monro,  for  the  plea. 


Mr.  Sugden  and  Mr.  Pemberton,  for  the  bill. 

The  bill  alleges  that  no  valid  recovery  was  suffered, 
or  if  any  recovery  were  suffered,  that  the  estate  was  so 
settled,  that,  in  the  events  which  have  happened,  the 
title  is  in  the  Plaintiff,  and  that  so  it  would  appear,  if 
the  Plaintiff  would  produce  all  such  deeds  as  are  therein 
mentioned.  These  charges  ought  to  have  been  met  by 
an  answer.  How  can  a  plea  of  a  recovery  be  a  com- 
plete answer  to  a  case,  which  proceeds  upon  mattef 
dehors  the  recovery  ?   Every  averment  in  the  plea  may 

be 
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18S4.       be  true ;  and  yet  the  estate  may  have  been  so  settled, 
tp  vest  the  title  in  the  Pkintifil 

|dr.  Horne^  in, reply. 


The  Vice-Chancellor*  stated,  that  the  only  ques- 
tion was,  whether  the  present  case  came  within  the  nile^ 
that  where  there  are  collateral  all^ations  in  the  bill  suf- 
ficient to  avoid  the  effect  of  the  matter  relied  upon  as  a 
defence  by  way  of  plea,  those  allegations  must  be  denied 
by  answer,  in  order  to  make  the  plea  an  effectual  de* 
fience;  that  here  the  charge  in  the  bill  was,  that,  if  any 
recovery  were  suffered,  the  estate  was  so  settled  that  the 
Plaintiff  was  entitled  as  the  right  heir  of  Sir  William 
iMsthar ;  that  the  plea  was  a  direct  denial  of  that 
averment,  for  it  set  forth  the  uses  of  the  recovery,  and 
under  those  uses  there  could  be  no  such  title  as  was 
^ll^ed  in  the  bill ;  and  that  it  was,  therefore,  evident 
that  the  matter  charged  in  the  bill,  to  which  the  Plaintiff 
argued  an  answer  should  have  been  given,  was  not 
collateral  to  the  matter  pleaded. 


For  these  reasons  his  Honor  allowed  the  plea. 


*  Sir  John  Lcach^ 
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SIMOND  V.  HIBBERT.  ^«i-25,««. 

Augutt  5. 


TN  the  yemr  1 794  John  Tharp  Esq.  was  the  owner  6S  Lien  esta- 
'*•  considerable  estates  and  plantations  in  the  island  X"  miduoT*^ 
oi  Jamaica.     In  the  month  of  December  in  that  year  ofir est  India 


Alexander  Campbell,  a  nephew  of  Mr.  TAarp,  then  r^  respect  of  sup-' 

sidinir  with  him  upon  one  of  his  estates  in  Jamaica,  plicf  fumished 
.  .  .  .to  the  estates, 

communicated  to  his  uncle  in  conversation  his  intention  upon  an 

of  connecting  himself  in  business  with  some  house  of  'f^?^"^  |?" 

agency  at  Nem  York,  and  he  begged  to  know  how  far  course  of  deal-. 

be  might  expect  Mr.  Tharp^s  assistance  and  support,  djfc^of  ^"" 

sbonld  such  a  connection  take  place*     In  reply,  Kr*  parties. 

Tharp  assured  him  that,  in  the  event  of  his  forming  the 

connection  contemplated,  he  (Mr.  TTiarp)  would  send  an 

order  to  that  house  for  all  the  supplies  wanted  for  his 

estates  in  Jamaica,  and  would  consign  to  it  in  return  a 

sufficient  quantity  of  rum,  the  produce  of  the  estates,  to 

pay  for  the  supplies,  and  would  allow  upon  the  sales 

the  usual  mercantile  commission.    In  consequence  of 

that  conversation  Campbell  went  to  New  York,  and,  in 

the  month  of  April  1 795,  was  admitted  a  partner  in  the 

house  of  Simond  and  Company*     Accordingly,  acting 

upon  that  understanding,  Simond  and  Co.  from  time  to 

time  made  shipments  of  lumber  and  provisions  ibr  the 

Qse  of  Mr.  Tharp^s  estates,  and  received  consignments  of 

rum  tor  sale  on  account  of  Mr.  Tharp,  and  in  payment  of 

thdr  shipments.    This  course  of  dealing  went  on  during 

the  short  time  Mr.  Tharp  remained  in  Jamaica,  and 

was  distinctly  recognized  as  a  permanent  arrangement 

in  several  letters  written  by  him  to  Simond  and  Co.; 

and  after  he  quitted  the  island  it  was  continued  as  long 

as  be  lived,  with  his  sanction,  by  his  attorney,  Mr.  Green, 

who  was  the  manager  of  his  West  India  estates. 

By 
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By  his  will  Mr.  Tharp  devised  his  estates  to  certain 
trustees^  of  whom  Green  and  another  lived  in  Jamaica^ 
and  the  rest  were  resident  in  England^  upon  trust  to 
manage  and  cultivate  the  same  to  the  best  advantage, 
and  after  payment  of  all  charges  and  expenses^  to  apply 
the  profits  and  produce  thereof  in  manner  therein  men« 
tionedi  till  the  testator's  grandson,  then  an  infant  of  tender 
years,  should  attain  the  age  of  twenty-four.  And  he  fiir* 
ther  directed  that,  in  order  to  relieve  his  trustees  from 
the  trouble  and  responsibility  of  keeping  long  and  volu- 
minous accounts,  an  amicable  suit  should  be  instituted 
in  Jamaica^  for  the  purpose  of  annually  passing  the  ac- 
counts of  the  persons  who  were  employed  in  managing 
the  estates.  Upon  Mr.  T/iarp*s  death,  which  happened 
in  1805,  Mr.  Green^  with  the  approbation  of  the  other 
trustees,  entered  into  the  possession  and  management 
of  the  plantations,  and  carried  on  the  cultivation  of  them, 
agreeably  to  the  trusts  of  the  will.  Under  his  ma<* 
nagement  exactly  the  same  course  of  dealing  continued 
between  him  and  Simond  and  Co.,  which  had  existed  in 
the  testator's  lifetime;  shipments  of  lumber  and  pro- 
visions being  made  for  the  use  of  the  Jamaica  estates, 
on  the  one  hand,  and  consignments  of  rum  in  payment 
of  them  being  sent  to  Neuo  York^  on  the  other.  The 
invoices,  accounts  of  sales,  and  accounts  current  trans- 
mitted by  the  New  York  house  to  the  manager  in  Jamaica 
relative  to  these  transactions,  were  uniformly  headed,^ 
*^  On  the  account  and  risk  of  and  in  account  with  the 
estate  of  J.  Tharp  Esq.,  deceased  ;"  while  certain  other 
transactions,  which  took  place  during  the  same  period 
between  that  house  and  Green  in  his  private  capaciQf, 
were,  in  their  books,  kept  distinct  from  the  former, 
and  were  charged  to  Greenes  individual  account  only^ 


Under  the  decree  made  in  the  amicable  suit,  instituted 
in  the  name  of  the  infant  cestui  que  trust  against  the 

trustees, 
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trustees,  the  accounts  between  Green  and  the  estate 
were  annually  examined  and  passed ;  and  in  those  ac- 
counts Green  claimed  and  was  allowed  payments  on 
account  of  a  considerable  portion,  though  not  the  whole, 
of  the  shipments  made  by  the  Plaintiff's  house  for 
the  use  of  the  estate.  The  accounts  between  Simotid 
and  Co.  and  the  estate  were  balanced  and  setded  down 
to  the  year  1808,  but  the  dealings  continued  till  the 
end  of  the  year  1811,  at  which  time  a  considerable 
balance  was  due  to  Simond  and  Co.  Green  shortly 
afterwards  died  insolvent;  and  the  war  then  breaking 
out  between  this  country  and  the  United  States,  Sinumd 
and  Co.,  who  were  alien  enemies,  were  unable  to  pro- 
secute their  claim  in  the  English  courts  against  the 
trustees  at  home. 


18S0. 


Simond 

UlBBBET. 


The  present  bill  was  subsequently  filed  by  the  Plaintiff^ 
Bs  the  surviving  representative  of  the  house  of  Simond 
and  Co.,  against  the  trustees  in  England,  for  the  purpose 
of  establishing  a  lien  upon  die  produce  of  the  estate, 
which  had  been  consigned  to  this  country  and  sold,  and 
the  proceeds  paid  into  court,  in  a  suit  for  administering 
the  trusts  of  the  will.  The  prayer  was,  that  an  account 
might  be  taken  of  the  Plaintiff's  debt,  and  that  the 
amount  found  due  might  be  paid  out  of  the  fund  in 
court  upon  which  the  lien  was  claimed. 


By  the  order  made  at  the  original  hearing  the  Master 
was  directed  to  inquire  and  state  whether,  in  respect 
of  the  supplies  furnished  by  the  Plaintiff's  house  for 
the  use  of  the  estate,  for  which  credit  had  been  allowed 
in  the  accounts  between  the  estate  and  the  late  William 
Green,  the  Plaintiff  was  entitled  to  claim  payment  from 
the  estate;  and  also  whether,  in  respect  of  such  supplies 
fumbhed  during  the  life  of  Green,  for  which  no  credit 
had  been  allowed  to  Green  in  those  accounts,  the  Plain- 
tiff 
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tiff  was  in  like  manner  entitled  to  claim  payment  from 
the  estate.  The  Master  having  found  that  the  estate 
was  still  liable  to  the  Plaintiff  in  respect  of  both  de* 
scrrptions  of  supplies,  the  trustees  excepted  generally 
to  his  report;  and  the  exception  having  been  over-roled 
by  the  Vice-Chancellor,  Sir  J,  Leaciy  they  now  appealed 
from  that  decision. 


Mr.  Hamef  Mr.  Pepys,  and  Mr.  S.  CuUen^  for  the 
Plaintiff,  admitted  that  the  doctrine  of  implied  lien 
for  !^ores  furnished  to  West  India  estates  had  been 
considerably  narrowed  by  the  decision  in  Sooit  v. 
'Ned)itt{a)i  but  they  relied  in  this  particular  case 
upon  the  nature  of  the  contract,  explained  and  oon« 
firmed  as  it  had  been  by  the  long  course  of  subse- 
quent dealings  between  the  parties.  Those  dealings, 
commencing  in  Mr.  Tharp^%  lifetime,  and  continued 
upon  precisely  the  same  footing  after  hb  death,  wen 
carried  on  by  the  Plaintiff's  house,  solely  on  the  ftidi 
of  a  credit  given  to  the  estate.  Neither  the  trustees 
as  a  body,  nor  the  manager  Mr.  Greetij  were  separately 
or  personally  debited.  The  supplies  were  uniformly 
entered  and  charged  in  the  invoices  and  accounts  as 
advances  made  to  the  estate  itself^  and  upon  the  security 
of  its  returns.  If  the  trustees  had  done  their  du^,  and 
investigated  the  accounts  of  their  representative  Gfrwn, 
who  was  himself  one  of  their  number,  they  must  have 
discovered  how  the  fact  stood ;  and  Simond  and  Co.  were 
not  to  suffer,  because  these  gentlemen  bad  allowed  theoH 
selves  to  be  duped  by  the  knavery  of  their  agent  in 
Jamaica.  The  report  found  that  considerable  shipments 
of  lumber  and  provisions,  of  which  the  estates  bad  reaped 
the  benefit,  still  remained  unpaid;  and  that  a  large 
balance  in  respect  of  them  was  due  to  the  Plamtiff 
The  fond  in  court  consisted  in  part  of  the  proceeds  of 

con* 


(a)  14  Vei.  438. 
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oonsignments  of  rumi  produced  by  means  of  those  very  ^  1880» 
shipments;  without  which,  indeed,  the  cultivation  of 
the  estate  could  not  have  been  carried  on ;  and  it  was 
only  equitable,  that  that  fund  should  be  held  liable  for 
the  balance.  A  West  India  plantation  resembled  a 
manu&ctory  or  a  mining  concern,  upon  the  stock  and 
produce  of  which  the  parties  furnishing  the  supplies 
necessary  for  working  it,  might  either  by  usage  or  agree- 
ment retain  a  lien  for  their  reimbursement  The  setde- 
ment  of  accounts  between  Green  and  the  trustees,  under 
the  decree  of  the  Court  of  Chancery  in  Jamaica^  and 
in  which  the  former  had  been  allowed  credit  for  pay- 
ments in  respect  of  the  supplies  in  question,  although, 
in  point  of  fact,  he  had  never  paid  for  them,  could  not 
prejudice  the  rights  of  the  Flaintifi*'s  firm,  which  was  no 
party  to  the  suit,  and  had  no  notice  either  actual  or  con- 
structive, of  the  proceedings:  still  less  could  such  a 
settlement  affect  that  portion  of  the  demand,  for  which 
Green  had  not  sought  to  make  the  estate  his  debtor,  and 
which  had  never  been  included  in  his  accounts.  The 
circumstance  that,  in  his  private  transactions  with  the 
house  at  New  York,  Green  was  separately  charged  as  g 
personal  debtor  only,  was  strong  evidence  to  shew 
that  the  other  dealings  proceeded  throughout  upon  a 
common  understanding,  that  they  were  all  carried  on, 
not  upon  the  credit  of  the  trustees,  but  the  security  of 
the  estate  itself^  If  a  merchant,  upon  the  faith  of  the 
consignments  being  sent  to  him,  shipped  stores  to  a 
West  India  plantation,  and  the  owner,  notwithstanding, 
chose  rather  to  remit  them  to  another,  the  Court  would 
interfere  by  injunction ;  Bimbury  v.  Winter,  {a)  The  con- 
tract here  was  to  send  so  much  rum  as  would  be  suf- 
ficient to  cover  the  value  of  the  shipments,  and  not  a 

specific 

(a)  \J,i^W.  255. 
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specific  value;  but  that  could  not  vary  the  principle, 
though  it  might  render  its  application  less  ea^. 

The  Solicitor  General^  Mr.  Pembertonj  and  Mr.  Bdfe^ 
contri. 

It  is  admitted  that  no  peculiar  usage  exists  in  the 
West  Indies^  which  of  itself  creates  a  lien  upon  these 
estates  or  their  produce ;  and  that  no  charge  in  favour  of 
the  claim  has  been  imposed  by  the  testator's  will :  but  re- 
liance is  placed  upon  an  implied  agreement,  and  upon  the 
course  of  dealing.  There  is  no  evidence,  however,  of 
agreement  with  the  trustees  either  express  or  implied ;  and 
if  there  were,  the  agreement  would  be  tdtra  vires  of  the 
trustees,  and,  therefore,  inoperative.  Green^  by  the  will, 
had  no  power  to  mortgage,  even  for  the  working  of  the 
estate ;  of  course  he  could  not  effect  the  same  thing  in- 
directly by  creating  an  equitable  lien  on  the  property. 
This  Court  recognizes  no  such  lien,  unless  in  the  single 
instance  of  the  vendor  of  an  estate  before  he  receives  his 
purchase-money.  Even  if  Green  had  been  competent 
to  bind  the  estate  and  his  co-trustees,  by  acts  which  go 
beyond  the  objects  of  the  trust,  still  there  is  no  evidence 
of  any  contract  on  his  part ;  and,  if  it  had  been  other- 
wise, his  contract  could  only  affect  the  testator's  assets  to 
the  extent  to  which,  as  trustee  and  manager  under  Mr. 
Tharph  will,  he  was  authorized  to  incur  expenditure  in 
the  cultivation  and  improvement  of  the  estates,  on  behalf 
of  the  persons  beneficially  interested ;  Ex  parte  Gar* 
land,  {a)  After  Mr.  Tharp^s  death,  .the  dealings,  what- 
ever were  their  nature,  were  carried  on  with  Green 
alone  in  his  individual  character,  and  were  not  com- 
municated to  the  trustees  in  England.  A  creditor 
cannot  be  allowed,  for  the  purpose  of  bettering  his  secu- 
rity, to  pass  by  his  principal  debtor  and  to  establish  his 

demand 
(a)  ioFm.  no. 
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demand  upon  a  fund  to  which  that  debtor  may,  as  a 
trustee,  be  himself  entitled  to  resort  for  his  own  reim- 
bursement; Worrall  v.  Harford,  {a)  The  notion  of  a 
lien  upon  future  crops,  to  secure  the  payment  of  ship- 
ments of  scores  previously  made,  is  quite  new,  and  ex- 
tremely dangerous  in  principle.  As  well  might  it  be 
alleged  that  a  slopseller  in  town,  who  contracts  to  fur- 
nish clothing  to  the  labourers  of  a  farmer  in  the  country, 
could  acquire  by  the  course  of  dealing  an  equitable  lien 
upon  the  crops  or  the  cattle  produced  upon  the  farm, 
and  sent  for  sale  to  the  Londoti  markets.  In  the  present 
case  the  accounts  between  the  trustees  and  their  agent 
have  been  long  since  settled,  and  a  part  of  the  supplies 
for  which  payment  is  now  sought  has  been  already  paid 
for,  out  of  the  funds  in  their  hands :  to  that  extent  at 
least  the  estate,  having  once  borne  its  burden,  must  now 
be  held  to  be  discharged ;  Anon,  {b) 


The  Lord  Chanceulor. 

When  this  question  came  originally  before  the  Court, 
it  was  apparently  of  a  very  complicated  nature,  and  a 
reference  was  therefore  directed  to  the  Master,  by  which 
the  facts  have  been  disentangled,  and  it  now  appears  to 
be' an  extremely  plain  case. 


AMguds, 


In  the  year  1795,  Mr.  Tharp^  the  owner  of  estates 
in  the  island  of  Jamaica^  had  a  nephew  of  the  name  of 
CampbeUj  who  was  desirous  of  entering  into  partnership 
with  the  firm  of  Simond  and  Co.  at  New  York^  of  which 

firm 

(a)  8  Fei.4.  V.  OldfieU,  1  Fem.  536.     Har- 

(b)  Salk,  155.  Jtueonv.  Brian,  rison  v.  Cage,  S  Fem,  85.  and  a. 
P,  Ch.  143.  Hutchmifm  v.  Jfof-  i  P.  Wnu.SlB.  9  Fet.  ten.  605. 
aareanc,  qB.^  B.  49.     OldfieU  5  Feg,  756. 
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firm  the  Plaintiff  Simond  is  the  surviving  representative 
and  it  was  then  agreed  by  Mr.  Tharp^  that  if  the  pro- 
posed partnership  should  be  carried  into  effect,  his 
estates  in  Jamaica  should  be  supplied  with  provisions 
and  lumber  by  the  house  at  Nho  York^  and  that  he  in 
return  should  pay  for  those  supplies  by  shipments  of 
rum  to  be  sent  from  his  estates,  consigned  to  the  'Nem 
York  house.  Certain  stipulations  were  also  made  with 
respect  to  freight  and  commission.  The  partnership 
took  effect,  and  the  agreement  was  acted  upon  accord- 
ingly. 


This  arrangement  was  entered  into  in  1795,  and 
Mr.  Tkarp  soon  afterwards  left  Jamaica  and  came  to 
England^  where  he  resided  till  his  death  in  1805. 
During  the  whole  of  the  intermediate  period,  his  estates 
were  managed  by  a  person  of  the  name  of  Green ;  and, 
under  Mr.  Greenes  management,  the  transactions  with 
the  house  at  New  York  continued  to  be  conducted  upon 
the  footing  of  the  original  arrangement.  Mr.  Tharp^ 
by  his  will,  devised  his  West  India  estates  to  trustees  for 
the  benefit  of  his  infant  grandson.  Two  of  the  trustees 
who  acted  in  the  trust  resided  in  Jamaica^  and  two 
others  who  also  acted,  and  of  whom  the  Defendant 
Hibbert  was  one,  were  resident  in  England.  William 
Greenj  who  superintended  the  West  India  estates,  was 
appointed  one  of  those  trustees,  and  he  remained  in  the 
management  of  the  estates  long  after  the  decease  of  Mr. 
Tharp.  Subsequently  to  Mr.  T/iarp*s  death,  the  deal- 
ings with  the  house  of  Simond  and  Co.  were  carried  on 
upon  the  same  footing  as  they  had  been  during  his 
lifetime.  The  accounts  rendered  by  Simond  and  Co. 
were  entitled  in  this  way,  "  On  the  risk  and  account  of 
the  estate  of  the  late  J.  Tharp^  Esq."  Mr.  Green^  be- 
sides, had  separate  transactions  with  the  house,  in  which 
he  was  debited  in  the  ordinary  way,  being  personally 
charged  as  a  debtor  to  Simond  and  Co. 

This 
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This  was  the  mode  in  which  the  business  continued 
to  be  conducted.  Supplies  were  furnished  till  the  year 
1811,  and  the  accounts  were  made  up  to  the  month  of 
December  in  that  year ;  the  shipments  of  provisions  and 
lumber  being  entered  on  the  one  side  of  the  account^ 
and  the  consignments  of  rum  on  the  other.  At  that 
period  the  war  broke  out  between  this  country  and  the 
United  States  of  America^  and  a  considerable  balance 
on  the  foot  of  this  account,  was  then  due  to  Simond  and 
Co.  About  the  year  1816  or  1817  this  suit  was  in- 
stituted to  recover  that  balance,  and  praying  that  the 
debt,  when  ascertained,  might  be  paid  out  of  the  pro- 
ceeds of  the  consignments,  or,  what  amounted  to  the 
same  thing,  out  of  the  funds  in  Court. 


1830. 
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When  the  cause  came  on,  a  reference  was  directed  to 
the  Master  to  make  two  inquiries:  first,  whether  the 
estate  was  liable  in  respect  of  shipments  of  lumber  and 
provisions,  where  no  credit  had  been  given  for  them  in 
the  accounts  between  Mr.  Green  and  the  estates ;  and, 
secondly,  whether  the  estate  was  so  liable,  where  such 
credit  had  been  taken.  The  Master  has  found,  that  the 
estate  is  liable  in  both  respects,  —  in  respect  both  of 
the  lumber  and  provisions  for  which  credit  had  been 
taken,  and  of  those  for  which  credit  had  not  been  taken, 
in  the  accounts  between  Mr.  Green  and  the  trustees. 
To  this  report  the  Defendant  has  excepted  generally, 
and  the  exception  comes  on  with  the  further  directions. 
The  main  question,  however,  is  on  the  exception;  and 
it  appears  to  me  that  this  turns  entirely  on  the  nature  of 
the  contract,  and  of  the  credit  given  between  the  parties. 
In  the  first  instance,  the  agreement  was,  that  the  lumber 
and  provisions  should  be  supplied  by  the  house  at  New 
Yorky  and  that  the  shipments  should  be  paid  for  by  the 
rum  —  the  produce  of  the  specific  estates.  After  Mr. 
Tharp\  death,  the  transactions  were  carried  on  upon 
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the  same  footing.  Mr.  Green  was  not  personally  de- 
bited, but  the  consignments  were  made  on  the  account 
and  at  the  risk  of  the  estates :  the  accounts  were  headed 
in  the  same  way ;  they  were  "  IjOuis  Simond  and  Co. 
in  account  with  the  estates  of  John  Tharp^  Esq. ; "  and 
all  the  circumstances  lead  me  to  believe  that  it  never 
was  intended  that  a  personal  credit  should  be  given  to 
Green  or  the  other  trustees ;  but  that  they  and  all  par- 
ties looked  to  the  estates ;  and  that  it  was  a  credit  given 
to  them  in  respect  of  the  estates.  It  appears  to  me, 
therefore,  that  the  conclusion  at  which  the  Master  has 
arrived  was  perfectly  correct,  and  that  no  distinction  can 
be  made  in  this  respect  between  the  one  account  and  the 
other ;  for,  whatever  settlement  was  made  between  Mr. 
Green  and  the  trustees,  or  Mr.  Green  and  the  estates, 
that  cannot  affect  the  rights  of  Simond  and  Co.,  who 
were  not  parties  or  privy  to  any  such  settlement 


Upon  these  grounds,  I  am  of  opinion  with  the  Master, 
that  the  estate  was  liable  to  pay  the  balance  due,  and 
that  the  trustees  are  consequently  bound  to  pay  it  out  of 
the  proceeds  in  their  hands,  or,  what  comes  to  the  same 
thing,  out  of  the  money  now  in  court.  The  exception 
must,  therefore,  be  over-ruled. 
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^■^HE  late  Duke  of  Qjieensberry  died  in  the  month  of      January, 

December  IS  10,  possessed  of  a  very  large  personal       ^W^^^* 

estate,   which   consisted    principally   of  money   in    the  WJiere  the 

existence  Bnd 
public  funds.     By  his   will    he  bequeathed  pecuniary  amount  of  a 

legacies  and  annuities  to  a  crreat  number  of  persons,  testator's debte 
°  o  r  /   nfQ  contm- 

and  he  gave  the  residue  of  his  estate  and  effects  to  be  gent,  and  de- 
equally  divided  between  two  of  the  children  of  the  pre-  the  result'of 

sent  Marchioness  of  Hertford.     Shortly  after  his  de-  legal  proceed- 
1  Ml  /.lit  <•   1  -1  ings  before  a 

cease,  a  bill  was  filed  by  some  of  the  pecuniary  legatees  foreign  tri- 

afi^ainst  the  executors,  for  the  administration  of  his  per-  *>""»!>  ^,!l*^^ 
°  ,  .        .     *         are  not  nkely 

sonal  estate,  and,  in  May  1811,  a  decree  directing  the  to  be  speedily 
usual  accounts  was  pronounced  in  that  suit.  C     t '    1^ 

ministering 
Upon  going  into  the  Master's  office  it  was  discovered,  not tfeinduced 

that  although  the  English  debts  of  the  testator,  when  by  that  cir- 

,       .  ,     ,  .  .      .  •  1         cumstance  to 

compared  with  his  assets,  were  extremely  inconsider-  direct  an  ap- 

able,  and  might  be  paid  off*  without  delay ;  yet  in  order  propnation  of 

,  r  ^  .     .  ,  ^e  ^"od  in 

to  have  the  fund  clear,  so  as  to  be  distributable  among  court  to 

the  legatees,  it  would  be  necessary  to  await  the  result  of  *"^?®''  P®" 

certain  legal   proceedings  then  pending  in   the  Scotch  gacies,  subject 

courts.     These  were  proceedings  instituted  by  persons  njands  as  m- 

interested  as  remainder-men  in  the  entailed  estates  of  ditors  may 

fiventuflllv 

the  Duke  of  Qjueensberry  in  Scotland^  for  the  purpose  of  establish. 

setting  aside  a  great  number  of  leases  granted  by  the      If  in  a  suit 
.  "    .  .  °         .        "^  to  administer 

duke  in  contravention,  as  it  was  alleged,  of  his  powers  a  testator's 

under  the  entail ;  and  as  the  tenants  who  had  purchased,  ®f*®^»  *' 

'  '  '   clearly  appears 

and  that  a  surplus 

will  remain 

after  discharging  all  his  debts  and  liabilities,  although  the  exact  amount  of  the 

surplus  cannot  be  ascertained  for  a  considerable  time,  the  Court  will  by  anticipation 

direct  proportional  payments  to  be  made  to  pecuniary  legatees,  as  far  as  that  can 

be  done  with  safety  to  the  creditors. 

Principles  on  which  such  anticipated  payments  are  to  be  apph'ed  in  reduction  of 

the  claims  of  the  legatees. 

3  B  S 
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and  who  held  under  the  leases  in  question,  would,  in 
case  of  eviction,  have  claims  for  compensation  to  a  large 
amount  against  the  duke's  personal  estate,  and,  as  the 
adjustment  of  those  claims  themselves  could  only  be 
effected  after  a  long  course  of  litigation,  it  became  ob- 
vious that  the  distribution  of  the  assets  among  the 
legatees  must  be  postponed  to  an  indefinite  and  pro- 
bably a  remote  period. 


Under  these  circumstances,  the  particular  legatees,  in 
the  month  of  June  1814,  presented  a  petition  to  Lord 
Eldon,  wherein  they  submitted,  that  in  consideration  of 
the  peculiarity  of  the  case  and  the  magnitude  of  the 
fund  in  courts  the  legacies  and  annuities  ought  to  be  set 
apart  separately  in  stock,  subject  to  the  claims  against 
the  estate,  so  that  the  legatees  might  get  their  legacies 
and  the  interest  due  upon  them,  in  stock  at  its  then  price, 
and  have  the  benefit  of  further  accumulations :  they  there- 
fore prayed  that  so  much  of  the  fund  in  court  as  would 
be  sufficient  to  answer  the  legacies,  and  interest,  and 
arrears  of  annuities,  might  be  set  apart  and  apportioned 
amongst  the  legatees  and  annuitants,  subject  neverthe- 
less to  the  claims  mentioned  in  the  Master's  report, 
as  being  then  depending  in  Scotland. 

Upon  this  petition,  his  Lordship  ordered  that  the 
Master  should  proceed  upon  the  inquiries  directed  by 
the  previous  orders,  and  that  the  rest  of  the  petition 
should  stand  over. 


Various  other  proceedings  were  afterwards  had  in 
the  cause.  The  suits  upon  which  the  extent  and  vali- 
dity of  the  debts  in  Scotland  depended,  were  brought  to 
adjudication  in  the  court  of  session,  or  by  appeal  in  the 
House  of  Lords,  and  were  finally  determined.  The 
amount  of  the  debts  themselves  was  gradually  ascer- 
tained. 
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tained,  and  many  of  them  were  paid  off  or  abandoned. 
And  as  it  became  evident  that  the  surplus,  after  satis- 
fying all  the  remaining  claims,  supposing  these  to  be 
established  in  full,  would  still  be  considerable,  though 
their  exact  amount  could  not  be  known  with  certainty, 
payments  on  account  were  from  time  to  time  made  to 
the  particular  legatees,  without  prejudice  to  the  question 
of  appropriation  raised  by  their  previous  petition,  until 
in  the  end,  the  whole  of  what  remained  due  to  them  in 
respect  of  their  l^acies,  both  for  principal  and  interest, 
was  discharged.  The  general  nature  of  the  proceed- 
ings, and  the  mode  in  which  the  successive  payments  to 
the  legatees  were  directed  to  be  applied,  are  clearly  stated 
in  the  judgment  of  the  Lord  Chancellor. 


18S0. 


In  the  month  of  August  1829,  the  Master  reported, 
that,  after  providing  amply  for  all  the  contingent  claims 
which  were  then  outstanding,  there  would  s^ll  remain  in 
Court  an  available  balance  of  nearly  350,000/.  3  per 
cent.  Bank  Annuities.  The  residuary  legatees  there- 
upon petitioned,  that  a  portion  of  this  balance  might  be 
transferred  to  them,  leaving,  however,  a  sufficient  fund 
to  satisfy  the  utmost  possible  amount  of  the  unliquidated 
claims.  The  particular  legatees  at  the  same  time  pre- 
sented a  counter-petition,  praying  that  such  transfer 
might  be  stayed ;  that  th«  question  of  appropriation 
which  had  stood  over  since  June  ISl^,  might  be  again 
taken  into  consideration ;  that  the  Master  might  ascer- 
tain the  amount  of  the  several  legacies,  and  the  arrears 
of  the  annuities  as  they  from  time  to  time  accrued  due, 
and  might  take  an  account  of  the  dividends  which  from 
time  to  time  accrued  due  on  so  much  of  the  capital 
stock  standing  to  the  credit  of  the  cause,  as  was  ap- 
plicable to  pay  and  satbfy  such  legacies  and  arrears  of 
annuities,  and  of  the  accumulations  thereof,  in  such  man- 
ner as  if  the  same  had  been  set  apart  and  appropriated, 

3  B  4  and 
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j^  petitioners  might,  in  addition  to  the  principal  of  their 

V.  legacies  and  interest  at  4  per  cent.,  and  the  arrears  of 

MoKTGo-  ^jjg  annuities,  receive  their  respective  proportions  of 
the  said  interest,  dividends,  and  accumulations;  thai 
the  sum  reported  to  be  a  dear  fund,  after  providing 
for  the  claims  then  unsettled,  might  be  applied  towards 
payment  of  what  should  be  found  due  to  the  petitioners 
on  such  account,  and  that  the  deficiency,  if  any,  should 
be  made  good  out  of  the  reserved  fund,  in  the  event  of 
its  proving  more  than  suflScient  to  satisfy  the  outstand- 
ing demands,  and  that  with  that  view,  and  subject  to 
that  charge,  an  appropriation  and  apportionment  of  the 
reserved  fund  might  be  made  for  the  ben^t  of  the  par- 
ticular legatees. 

The  two  petitions  were  brought  on  together,  when 
the  question  which  they  raised  was  elaborately  argued 
before  the  Lord  Chancellor. 

Mr.  Pepysj  Mr.  Bickerstetky  Mr.  Bose^  Mr.  BoupMy 
and  Mr.  Botelerf  for  the  particular  legatees  contended, 
at  great  length,  in  &vour  of  the  appropriation,  on  the 
ground  of  its  expediency  and  justice ;  tliey  also  relied  on 
certain  expressions,  whidi  fell  firom  Lord  Eldon,  when 
the  a[q>lication  was  originaUy  discussed  before  his  Lord- 
ship. The  only  case  cited  was  The  King  v.  Mainwar' 
ing  (a),  in  the  Exchequer. 

The  Solicitor  General^  Mr.  Hornet  Mr.  Treslaoej  Mr. 
Knight^  and  Mr.  Lyfick^  for  the  residuary  legatees,  op- 
posed the  application. 


The 

(a)  f  Price f  61,  tmd,  under  the  name  of  Wailv,  Attomey-Omeral, 
11  Priee^SiJ, 
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The  Lord  Chancellor. 

This  is  a  question  with  respect  to  the  appropriation 
of  a  fund  under  the  will  of  the  late  Duke  of  Queens* 
berry.  The  testator  died  in  the  month  of  December 
1810;  and  his  English  debts  amounted  to  a  very  in- 
considerable sum,  to  between  8000/.  and  9000/.  only. 
The  legacies  given  by  his  will  amounted  to  between 
600,000/.  and  700,000/.,  and  the  funds,  in  personal  pro- 
perty, as  far  as  it  is  necessary  to  considen  it,  amounted 
to  upwards  of  1,300,000/.  in  the  8  per  eents.  If  this 
had  been  the  whole  state  of  the  personal  property,  of 
course  the  affairs  of  the  estate  might  have  been  immedi- 
ately wound  up.  But  there  were  certain  claims  upon 
the  fund,  arising  out  of  leases  which  the  Duke  of  Qiteens* 
berry  had  granted  of  his  Scotch  estates, — claims  for 
compensation  preferred  by  the  Duke  of  Buccleuch  and 
the  Earl  of  Werm/sSf  as  well  as  by  the  tenants  of  th^ 
estates.  The  leases,  it  was  supposed,  had  been  granted 
in  contravention  of  the  powers  of  thcDuke  of  dueens^ 
berry :  and  until  those  claims  were  settled,  the  amount 
of  the  funds  that  would  be  eventually  applicable  to  the 
payment  of  the  particular  legatees  was,  of  course,  un- 
certain. 


18S0. 


AvigutiS. 


In  the  month  of  June  1814  a  petition  was  presented 
to  the  late  Lord  Chancellor,  Lord  Eldony  on  the  part 
of  the  particular  legatees,  the  prayer  of  which  was,  that 
an  estimate  might  be  taken  of  the  sums  that  were  at  that 
time  due  to  the  particular  legatees,  for  principal  and 
interest ;  that  an  apportionment  might  be  made  of  the 
funds,  and  that  the  sums  then  estimated  to  belong  to  the 
several  particular  legatees  might  be  carried  over  to  their 
separate  accounts,  subject  always  to  the  eventual  liabilities 
arising  out  of  the  proceedings  then  depending  in  Scot" 
land.  When  that  petition  came  on  to  be  heard,  in  the 
year  1814,  Lord  J^doii  refused,  or  rather  declined,  to 

make 
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make  any  order  upon  it ;  and  the  application  was  never 
renewed  during  the  time  his  Lordship  was  in  office. 

It  was,  however,  suggested  at  the  bar,  and  it  appeared 
also  from  the  papers,  that  when  the  application  came 
on,  the  Lord  Chancellor  stated  that  he  considered  the 
claim  to  be  just.  Whether  or  not  such  an  expression 
did  fall  from  his  Lordship,  I  have  now  no  means  of  as- 
certaining with  accuracy.  Some  time  afterwards,  I 
think  in  the  year  1817,  in  consequence  of  a  reference  to 
the  Master,  it  was  ascertained,  that  the  amount  of  the 
Scotch  claims  I  have  adverted  to  would  not  exceed  the 
sum  of  565,573^  It  was  obvious,  therefore,  that  there 
would  be  a  very  large  surplus.  This  favourable  situation 
of  the  funds  encouraged  the  legatees  to  make  a  special 
applicaUon  to  Lord  Eldon ;  and  the  result  of  their  ap- 
plication was  a  declaration  of  his  Lordship's  opinion, 
that  he  might,  with  safety  to  all  parties,  and  without 
endangering  the  Scotch  claims,  direct  one  fourth  of  the 
amount  of  the  legacies  to  be  paid,  calculating  interest 
upon  them  up  to  that  time ;  and  an  order  was  accord- 
ingly made  to  that  effect. 

Afterwards,  in  the  year  1823,  a  report  was  made  by 
the  Master  that,  after  satisfying  the  Scotch  claims,  in 
case  they  should  be  eventually  established,  there  would 
still  be  a  clear  fund,  amounting  to  between  400,000/. 
and  500,000/.,  applicable  to  the  claims  of  the  legatees. 
In  consequence  of  this  report,  an  order  was  made  for 
the  division  of  that  sum  among  the  legatees;  and  the 
distribution  was  directed  to  proceed  upon  this  principle: 
—  it  was  considered  that  the  former  payment  should  be 
applied,  in  the  first  instance,  in  satisfaction  of  the  interest, 
as  it  existed  at  that  time;  that  the  surplus  should  be 
appropriated  to  the  discharge  of  so  much  of  the  prin- 
cipal as  it  would  satisfy;  that  interest  should  next  be 

calculated 
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calculated  upon  the  remainder  of  the  principal;  and 
that  the  sum  which  was  now  to  be  applied  should  be 
appropriated  to  the  payment  of  the  new  interest  accrued 
on  the  undischarged  principal,  and  any  surplus  that 
might  remain  was  then  to  be  applied  in  liquidation  of  so 
much  of  the  principal  as  that  surplus  would  be  equal  to 
satisfy,  (a) 

In  April  1827  the  Master,  in  like  manner,  again  re- 
ported that  there  was  a  clear  sum  of  360,000/.  applicable 
to  the  payment  of  the  legatees.  And  an  order  was 
thereupon  made  by  the  Vice-Chancellor,  in  the  month 
of  June  in  that  year,  directing  a  second  division  of  that 
fund  to  be  carried  into  effect  upon  similar  principles 
with  the  former. 


18S0. 


In  the  month  of  January  1828  another  report  was 
made  by  the  Master,  stating  that  there  was  a  clear  fund 
of  226,000/.  applicable  to  the  payment  of  the  balance 
due  to  the  pecuniary  legatees.  The  balance  then  due 
for  principal  and  interest  did  not  amount  to  that  sum, 
and  the  Court  ordered  so  much  of  the  fund  to  be  distri- 
buted, according  to  the  principles  already  explained,  as 
would  be  equal  to  the  discharge  of  the  balance.  The 
result,  therefore,  of  the  process  has  been  this : — as  soon 
as  the  Court  ascertained  that  there  was  a  surplus  which 
might  with  perfect  security  be  resorted  to,  that  surplus  was 
directed  to  be  applied  in  discharge  of  the  existing  interest, 
and  what  remained,  after  the  discharge  of  the  existing 
interest,  was  applied  in  discharge  of  the  principal ;  and 
in  this  way  successive  payments  were  made,  whenever 

the 


(a)  This  mode  of  applying  the 
payments  made  to  the  pecuniary 
l^atees  on  account  of  their  le- 
gacies was  afterwards  brought 
into  discussion  upon  exceptions 


to  the  Master's  report,  when  its 
propriety  was  confirmed  by  tbe 
judgment  of  tbe  Vice-Chancellor. 
'  2  Sim.  948. 
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18S0.        the  Court  found  it  could  be  done  with  safety^  until  the 
*_,'  ^  '  '     whole  of  the  legacies,  with  interest,  were  paid  off  and 
satisfied. 

By  the  last  report  which  the  Master  has  made,  it 
appears  that  there  is  in  court  a  clear  fund  of  34S,870li 
Bank  Annuities  belonging  to  the  estate  of  the  testator. 
This  fund  is  claimed  by  the  residuary  legatees.  On  the 
other  hand,  the  particular  legatees  lay  claim  either  to 
the  whole,  or  to  a  part  of  it,  according  to  the  result  of 
the  calculation  which  they  contend  ought  to  be  made. 
They  maintain,  that  although  no  order  was  made  on  the 
petition  of  June  1814^  the  question  was  reserved  by  the 
subsequent  orders ;  because^  whenever  the  successive  ap- 
portionments of  the  fund  were  authorised,  these  were 
expressly  directed  to  be  made  without  prejudice  to  the 
question  of  appropriation.  The  terms  of  the  orders  are 
not  very  precise  in  that  respect ;  but  still  there  is  in  most 
of  them  a  reservation,  that  the  payments  shall  be  con- 
sidered as  being  made  without  prejudice  to  any  question 
existing  in  the  cause.  The  particular  legatees,  there- 
fore, contend  that  they  are  now  entitled  to  agitate  the 
same  question  as  they  intended  to  agitate  by  their  pe- 
tition of  June  1814.  And  they  say  that  their  claim  ought 
to  be  considered  now  as  if  the  appropriations  of  the  stock, 
taking  it  at  the  market  price  of  the  day,  had  been  then  ac- 
tually made,  and  the  amount  carried  over  to  their  separate 
account,  according  to  the  prayer  of  their  petition ;  that  a 
calculation  should  be  made  of  the  accumulations  there- 
upon, and  the  aggregate  sum  be  computed  upon  that 
principle;  that  the  estate  should,  on  the  other  hand, 
have  credit  for  the  payments  they  have  received,  and  that 
they,  the  particular  legatees,  should  be  paid  the  balance; 
and  the  single  question  is,  whether  upon  that  ground 
they  can  have  a  right  to  any  portion  of  this,  the  re- 
siduary fund. 

Now, 
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Now,  according  to  the  ordinary  practice  in  adminis-  1S80. 
tering  the  assets  of  a  deceased  testator,  the  Court,  in  the 
first  place,  waits  until  all  the  claims  on  the  estate  are 
settled,  and  until  the  clear  fund  is  ascertained;  and 
then  the  particular  legatees  are  paid.  They  are  paid 
their  principal,  and  if  entitled  to  interest,  they  are  paid 
interest  at  the  rate  of  4  per  cent  up  to  that  time. 

In  this  particular  instance,  on  account  of  the  fund 
being  so  large  with  reference  to  the  claims  to  which  it 
was  subject,  the  Court  anticipated  the  payment  to  the 
legatees  ;  it  allowed  them  from  time  to  time  to  receive 
their  interest  whenever  that  could  be  paid  with  safety ; 
and  it  also  allowed  them  to  receive,  from  time  to  time,  so 
much  of  the  principal  as  could  be  paid  before  the  claims 
were  finally  settled  and  wound  up.  In  fact,  therefore, 
before  the  claims  were  finally  settled  and  wound  up, 
they  have  received  the  whole  amount  to  which  th^ 
would  be  entitled,  according  to  the  ordinary  rules  of 
the  Court.  The  question  is,  whether,  in  the  peculiar 
circumstances  of  this  case,  the  Court  will  depart  from 
its  ordinary  rules,  for  the  purpose  of  granting  them  that 
which  they  pray  by  their  present  petition. 

Lord  Eldon  refused  to  make  any  order  upon  their 
petition  in  1814.  He  continued  in  office  for  twelve 
years  afterwards,  and  no  attempt  was  ever  made  to  re- 
new the  application.  It  appears  to  me  that  the  conse- 
quence of  acceding  to  the  application  would  be^  that  the 
Court  would  establish  a  new  principle,  and  one  which, 
unless  it  was  laid  down  as  a  universal  rule,  would  be 
productive  of  this  inconvenience  and  injustice;  —  it 
would  be  to  give  an  election  to  a  particular  legatee. 
The  particular  legatee,  if  the  public  funds  happened  to 
'he  very  low,  would  apply  to  have  an  appropriation; 
because  in  that  case  he  would  receive  more  than  the 

interest 
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general  regulation  for  its  guidance,  has  deemed  it  better  1880. 
to  give  a  fixed  sum  to  the  pecuniary  legatees,  with  a 
certain  rate  of  interest,  throwing  all  the  contingencies 
on  the  residuary  legatee,  than  to  adopt  the  opposite 
course.  That,  in  my  opinion,  is  the  best  rule.  I  see 
no  ground  to  deviate  from  it  in  the  present  instance. 
And  the  fund  in  dispute  must,  therefore,  be  considered 
as  belonging  to  the  residuary  legatees. 


JEFFRAY  V.  M*CABE.  AuguH  is.  is. 

TN  this  case  exceptions  for  insufficiency  to  the  De-  If  the  time  for 
fendant's  answer,  and,  subsequently,  to  his  further  fSrtJ^fnswer 
answer,  were  allowed.     On  the  second  allowance  of  the  forinsuffi- 
exceptions,  the  Plaintiff  obtained  an  order  to  amend  his  ^g  ofd"«^'* 

bill,  and  that  the  amendments  and  exceptions  might  be  captions 

-  ,  ^      ,  I      r  -r,  ,  1      under  the 

answered  together.     On  the  10th  of  February  1880,  the  sixth  order 

Defendant  put  in  his  answer  to  the  amended  bill,  and  .^**  expired, 

'  .   .  .  *^  cannot 

his  second  further  answer  to  the  original  bill.     On  the  afterwards 

25th  of  February  exceptions  were  taken  to  that  answer  ^{^^^^^l 

for  impertinence :  on  the  8th  of  March  it  was  reported  answer  for 

impertinent,  and  an  order  to  expunge  the  impertinent      !^S!fe°itJs 

matter  was  obtained  on  the  12th  of  the  same  month,  too  late  to 

except  to  an 
but  the  Plaintiff  did  not  get  the  impertinence  expunged  answer  for 

till  the  8d  of  May  following.     On  the  15th  of  May  an  '^^^^'^^^1°^ 
order  was  made  upon  a  petition  as  of  course  at  the  has  expired, 
Rolls,  referring  back  the  answer  for  insufficiency  on  the  ac^^rdin   to 

old  exceptions.  -  the  new 

orders,  the 
answer  is  to 
Sir  Edward  Sugden  and  Mr.  Lynch  now  moved  that  be  deemed 

the  order  made  at  the  Rolls  might  be  discharged  for 

irregularity.     By  the  sixth  of  the  new  orders,  which 

they  contended  was  imperative,  no  second  reference  for 

insuffi- 
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1880.  insufficiency  upon  the  old  exceptions  was  to  be  allowed, 
unless  made  within  a  fortnight  after  the  filing  of  the 
further  answer.  The  insufficiency  and  the  impertinence 
of  an  answer  were  distinct  questions,  and  there  was  no 
reason  why  exceptions  on  the  former  ground  might 
not  be  filed  pending  a  reference  of  exceptions  on  the 
latter.  Even  the  reference  for  impertinence  was  not 
obtained  till  after  the  fortnight  had  elapsed.  The  op- 
portunity for  referring  the  further  answer  upon  the  old 
exceptions  was  therefore  gone ;  and  if  a  successful  re- 
ference for  impertinence  were  permitted  to  revive  it,  the 
object  of  the  sixth  order  would  be  entirely  defeated. 

Mr.  PepySj  contra^  insisted  that  till  the  8d  of  Mcy^ 
when  the  impertinence  was  expunged,  there  was  in  fiict 
no  answer  on  the  file.  According  to  the  old  practice,  a 
reference  could  not  be  had  for  insufficiency  pending  a 
reference  for  impertinence ;  Dyer  v.  Dyer  {a) ;  and  the 
sixth  order  did  not  attempt  to  introduce  any  alteration 
in  that  respect.  From  Kirmorthy  v.  Alien  {b)  it  was 
clear,  that  the  period  within  which  a  reference  for  im- 
pertinence might  be  made  was  not  limited ;  and  till  the 
result  of  such  a  reference  was  known,  it  was  impossible 
to  say  whether  thers  was  an  answer  or  not,  or  of  what 
it  consisted:  nor  was  the  rule  at  ail  varied  by  the 
eleventh  of  the  New  Orders. 


Augut  18.         The  Lord  Chancellor. 

The  order  obtained  at  the  Rolls  on  the  15tb  of  May 
last  must  be  discharged  for  irregularity,  with  costs. 
After  the  expiration  of  the  fourteen  days,  it  was  too  late 

for 

(a)  1  Mer*  1.  and  the  cases  in         {b)  1  Bro,  C  C  400. 
the  note. 


CASES  IN  CHANCERY.  741 

for  the  Plaintiff  to  object  to  the  answer  for  imperti-        1830. 

nence,  as  at  the  expiration  of  that  time  the  answer  is,  by       r    ^  ' 

the  terms  of  the  sixth  order,  to  be  deemed  sufficient  «. 

M'Gaii. 


OSBOURN  V.  FALLOWS.  August  is.  19. 

riiHE  PlaintiflP's  grandfather  having  conveyed  certain  To  a  bill  for 

messuages  of  which  he  was  seised  in  fee  to  one  ^n  of  amort- 
Cotterell  for  a  long  term  of  years,  to  secure  the  repay-  gage  term  ail 
ment  of  100/.  with  interest,  the  term  was  afterwards  as-  que^ruiim- 
fiigned,  in  1762,  to  Joseph  Fali(ywSf  who  at  the  same  time  terestedin  the 
made  a  further  advance  of  60/.  on  the  security  of  the  term,  as  re* 

mortseLQe.  and,  under  an  arrangement  with  the  mort-  wduaryl^ga- 

^^^  .  .  "^        .  tees  under  the 

gagor,  was  let  into  possession.     The  interest  of  Joseph  mortgagee's 

Fallows  in  the  term  subsequently  devolved  upon  his  grand-  ^  » ^^ 

^         J  ^       r^Q       ^      necessary 

son  John  FaUaws^  who  continued  during  his  lifetime  in  parties;  al- 
possession  of  the  premises,  and  died  in  the  year  1803.  ^",fumerouf 
By  his  will  John  Fallaoas  gave,  devised,  and  bequeathed  and  the  pro- 
tbe  mortgaged  premises,  together  with  all  his  other  real  and  although 
and  personal  estate,  to  four  trustees  (two  of  whom  he  Jj*®  trustees 
also  named  executors),  their  heirs,  executors,  adminis-  giye  a  dis- 
trators,  and  assigns,  upon  trust,  after  payment  of  certain  *^  ^^^j^ 
legacies,  to  sell  and  convert  the  same  into  money,  ac- 
cording to  their  discretion,  when  his  youngest  son  should 
attain  twenty-one,  and  to  apply  and  distribute  the  pro- 
duce among  the  testator's  twelve  children,  and  a  grand- 
child nominatim^   in   manner  therein   mentioned,  with 
benefit  of  survivorship   and  accruer,  if  any  of  them 
should  die  under  age;  and  he  directed  the  receipt  of  his 
trustees  to  be  a  sufficient  discharge  to  purchasers.    The 
bill  was  filed  against  the  surviving  trustees  and  the  per- 

3  C  sonai 


174^ 


1830. 


OSBODKN 

Fallows. 
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sonal  representatives  of  Jchn  FaUrnDS^  for  a  redemption 
of  the  mortgage. 

At  the  hearing  it  was  objected  by  the  Defendant's 
counsel,  that  the  cestuis  que  trust  under  the  will  of  John 
Fallows^  and  those  claiming  under  them«  were  not  made 
parties ;  and  the  Vice-Chancellor  (Sir  Jl  Leach)  having 
allowed  the  objection,  and  directed  the  cause  to  stand 
over,  with  liberty  to  the  Plaintiff  within  a  month  to 
amend  his  bill  by  adding  parties,  an  appeal  was  brought 
from  that  order. 


Mr.  Wrm/i  for  the  Plaintiff,  submitted,  that  inasmuch 
as  the  trustees  were  competent  to  give  disdiarges  to 
purchasers,  and  had,  by  the  will,  the  absolute  dominioB 
over  the  property,  it  was  not  necessary  to  make  the 
cestuis  que  trust  parties :  their  interests  would  be  suffi- 
ciently protected  by  the  trustees.  There  was  no  im- 
perative rule  which  prevented  the  Court  from  exercising 
a  reasonable  discretion  on  the  subject;  Yates  v.  Ham^ 
Uy  {n\  the  principles  of  which  were  recently  approved 
by  the  Lord  Chancellor  of  Ireland^  Sir  A.  Hart^  in 
Bifield  V.  Taylor  (6).  The  proper^  here  was  so  small, 
and  the  persons  beneficially  interested  under  the  will 
were  so  numerous,  (for  some  of  them  had  died  leaving 
issue,  after  their  shares  had  vested,)  that  to  insist  upon 
bringing  them  all  before  the  Court  would  be  tanta* 
mount  to  a  denial  of  justice,  as  the  costs  would  fiir 
exceed  the  value  of  the  surplus. 

Mr.  Treslove,  cantrdf  relied  upon  Calverley  v.  Phelp  (c) ; 

and  he  also  contended,  that  an  appeal  against  an  order 

directing  a  cause  to  stand  over  for  want  of  parties,  with 

liberty 

(a)  ?  Atk.  S37.  (c)  6  Mad.  229.     See  Adam 

{Jb)  1  BeatHe,  91.  ▼.  St,  Leger^  1  Ba^fBe.  181. 
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liberty  to  amend,  could  not  be  entertained.     Such  an        1830. 

order  was  always  made  by  consent     The  Plaintiff  oueht  V'  ^  " 

,  ,  ,  OsBOUttN 

to  have  let  his  bill  be  dismissed,  and  have  thereupon  «. 

appealed:  Beresford  v.  Adair. {a)  Faixows. 


TTie  Lord  Chancellor.  Augmi  is. 

I  think  there  is  not  sufficient  in  this  case  to  justify 
roe  in  rescinding  the  order  of  the  Vice-Chancellor.  The 
case  of  Yaies  v.  Hambly  (b)  does  not,  in  my  opinion,  sup- 
port  the  application.  Lord  Hardroicke  said  in  that  case, 
that  ^*  where  a  mortgagee,  who  has  a  plain  redeemable 
interest,  makes  several  conveyances  upon  trust  in  order  to 
entangle  the  affair,  and  to  render  it  difficult  for  a  mort- 
gagor or  his  representatives  to  redeem,  there  it  is  not 
necessary  that  the  plaintiff  should  trace  out  all  the  per- 
sons who  have  an  interest  in  such  trust,  to  make  them 
parties."  In  the  present  case  there  does  not  appear  to 
have  been  any  such  intention.  The  testator  directs  the 
property  to  be  sold,  and  the  produce  to  be  apportioned 
among  his  children,  and  one  grandchild.  They  happen 
to  be  thirteen  in  number,  but  it  does  not  appear  to  me 
that  that  is  a  sufficient  ground  for  departing  from  the 
usual  rule.  And  I  consider  it  necessary  in  this  case 
that  the  parties  entitled  under  the  will  should  be  made 
Defendants  to  the  suit,  as  provided  by  the  order  of  the 
Vice-Chancellor. 

(a)  8  Cos,  156.  {b)  f  Atk.  837. 
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Auguti  6.  PREBBLE  V.  BOGHURST. 


Under  an 
award  in  a 


TN  this  cause  an  award,  which  was  subsequently  turned 
caose  which  ^^^'^  ^^  order  of  court,  provided  that  the  petitioner's 

award  was        costs  should  be  paid  out  of  the  assets  in  the  hands  of  the 

afterwards 

made  an  order  Defendants,  the  executors  in  the  pleadings  mentioned; 

of  Court,  the  ^^^  ^  reference  was  then  made,  directing^  that  those 
costs  of  cer-  " 

tain  parties  costs  should  be  taxed,  and  that  the  executors  should  be 
toTbe  talx^^     ^^  liberty  to  pay  them,  when  taxed,  to  Mr.  Robins^  the 

and  paid  to  person  who  had  acted  as  solicitor  for  the  petitioners 
them  out  of       ,  ,  ,  r  i         • 

the  fund:  a      throughout  the  progress  ot  the  suit. 

part  of  those 
costs  was  in- 
curred in  pro-       Robins^s  bill  of  costs  amounted  to  upwards  of  1200/. ; 

^^®^'"^  a  portion  of  which  had  been  incurred  in  the  proceed- 

upon  a  case  '^  *^ 

sent  to  law;  ings  upon  a  case  sent  to  law  for  the  opinion  of  the 
were  ca^ed  ^  Court  of  Common  Pleas,  upon  a  question  arising  in  the 
in  for  taxation  Chancery  suit;  the  rest  consisted  of  his  ordinary  costs 
covered  that     &°^  charges  as  a  solicitor,  and  of  fees  and  disburse- 

the  person        ments  to  the  clerk  in  court,  whom  he  employed  on  behalf 

who  had  acted  . 

as  their  soli-     of  his  clients.  When  those  bills  of  costs,  intituled  in  the 

citor  through-  ^ause,  were  carried  into  the  office  for  taxation,  it  was 
out  the  suit,  ^  ,  ^  ' 

and  who  had  there  discovered  and  objected,  that  although  Robins  was 
pd^in  full"  *  regularly  admitted  attorney  at  law,  he  was  not  then, 
was  not  a  so-  and  never  had  been,  a  solicitor  of  the  Court  of  Chan- 
attorney  only;  eery;  and  the  Master,  upon  that  ground,  disallowed  the 

the  Master       whole  of  the  bills,  with  the  exception  of  the  sums  paid 
thereupon  dis-        ,  .      i     i    . 
allowed  all  the  to  his  clerk  m  court 

Items  in  the 
bills  except 
disbursements       The  petitioners   set  forth   these  facts,   and  rarther 

^urt!and  his*  Stated,  that  before  the  award  was  made  an  order  of 
taxation  was     court,  they  had  satisfied  the  full  amount  of  Mr.  Robin^s 

appeal.  '^^'^  >  ^"^  ^^^  ^'^^^  ^^^  reference  for  taxation,  but  pre- 

viously to  the  Master's  certificate,  that  gentleman  had 

been 
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been  duly  admitted  a  solicitor ;  and  they  prayed  that  the        1830. 

Master  misht  be  directed  to  review  his  taxation,  and     ^^   -   -^ 

Prsbble 
might  tax  all  the  said  bills  of  costs  pursuant  to  the  v. 

award  and  the  orders  consequential  thereupon.  Boghubst. 

The  petition  having  been  dismissed  in  the  court  be- 
low (a),  it  was  brought  by  appeal  before  the  Lord 
Chancellor. 

Mr.  Home  and  Mr.  Wakefield,  in  support  of  the  peti- 
tion, contended,  that  though  the  arbitration  grew  out  of 
a  suit,  inasmuch  as  it  took  place  under  an  order  of 
Court  made  in  a  cause,  it  was  not  in  itself  a  proceeding 
in  the  Court  of  Chancery.  It  was  the  decision  of  the 
arbitrator,  and  not  the  decree  of  the  Court,  under  which 
the  petitioners  were  entitled  to  be  paid  their  costs ;  and 
these  became  by  the  award  a  debt  personally  due  to  the 
parties.  The  right  to  costs  was  a  right  which  be- 
longed not  to  the  solicitor,  but  tQ  the  party;  and  no 
other  person  could  legally  receive  them,  unless  autho- 
rised by  a  power  of  attorney  so  to  do.  Reeder  v. 
Bloom,  (b)  To  the  extent,  at  least,  of  the  costs  incurred 
in  proceedings  before  the  arbitrator,  (which  any  per- 
son, whether  a  solicitor  or  not,  was  competent  to  con- 
duct,) the  claim  of  the  petitioners,  against  whom  Robins 
might  have  recovered  such  costs  by  action,  ought  cer- 
tainly to  be  allowed ;  and  as  Robins  was  an  attorney  at 
law,  his  charges  relative  to  the  case  in  the  Common 
Pleas  fell  within  the  same  principle. 

The  Solicitor-General  and  Mr.  Roupellj  contra. 


The  Lord  Chancellor  dismissed  the  appeal,  (c)  2lov.  ss. 

(a)  2Sim.94te,  (e)  See    the   two   following 

(6)  3£itigh.9. 
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Mr.  Bickersteth  and  Mr.  Teed^  for  the  Plaintiffs,  sup-        1831. 
ported  the  application.  "^     -  ""^  ^ 

v^OATEB 
V, 

Mr.  Cooper^  for  Gibbon^  opposed  it.  Hawkyaio. 

The  Master  of  the  Rolls  made  the  following  order : — 
<*  It  appearing  that  the  costs  were  taxed  on  the  sup* 
position  that  Mr.  Gibbon  was  a  solicitor,  and  it  being 
admitted  that  he  was  not  a  solicitor,  let  the  Master 
review  his  report  with  reference  to  that  fact :  let  Mr. 
Gibbofi  refund  to  the  receiver  what,  if  any  thing,  shall  be 
disallowed  upon  such  review,  and  let  him  pay  the  costs 
of  this  application." 


The  Master,  on  reviewing  his  taxation,^  allowed  all 
the  costs  which  Gibbon  claimed  in  respect  of  disburse* 
ments  actually  made  by  him  in  the  conduct  of  the  suit* 
The  Plaintiffs  thereupon  presented  another  petition, 
praying  that  it  might  be  referred  back  to  the  Master,  to 
review  his  rqx)rt,  and  that  he  might  be  directed  to  dis- 
allow all  the  items  in  the  bills,  with  the  exception  of 
those  charged  on  account  of  fees  and  disbursements 
paid  by  him  to  the  clerk  in  court  who  had  been  coit- 
cemed  for  the  Plaintifis  in  the  cause. 

The  Master  rf  the  Rolls  niade  an  ord^r  accord-        18^9. 
ingly.  /wMMwy  IS. 


SC  4 


RiDGWAT. 
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such  as  were  made  in  respect  of  fees  and  disbursements        18S1. 

advanced  on  account  of  the  Defendants  to  their  clerk  in  Sumnwi 

court :  and  the  Master  of  the  Rolls,  after  hearing  coun-  ^    v. 
sel,  made  an  order  accordingly. 

From  this  order  Littler  appealed  to  the  Lord  Chan- 
cellor* 

Mr.  Pepys  and  Mr.  Spence  for  the  appeal. 

Mr.  SharpCf  in  support  of  the  order,  referred  to  Coates 
V.  Hawkyard  {a\  and  Prebble  v.  Boghurst  (i),  as  decisive 
of  the  question. 

The  Lord  Chancellor*^  affirmed  his  Honor's  order. 

(a)  Ant^,  p.  746.  (b)  JtU>,  p.  744. 

^  Lord  Brougham, 
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1831. 


Jmeiu  BINGHAM  V.  WOODGATE. 

npHE  exceptions  in  this  cause  (reported  antif  p.  32.) 
came  on  to  be  heard  before  Lord  Brougham^  Chan- 
cellor, and  were  argued  at  considerable  length  by  Sir 
Edward  Stigderif  Mr.  Pejysy  and  Mr.  Stuart^  in  support 
of  the  exceptions,  and  by  the  Solicitor-General  (Sir  W. 
Home)  and  Mr.  Preston^  for  the  respondents*  In  the 
course  of  the  discussion,  it  was  admitted  on  both  »des, 
that  the  statement  in  the  note,  p.  32.  ante^  was  applicable 
not  to  one  only,  but  to  all  of  the  conveyances  of  the 
customary  tenements  in  question.  In  addition  to  the 
cases  cited  in  the  court  below,  reference  was  made  to 
Hunt  V.  Bume{a)j  and  Hughs  v.  Harrys,  {b) 

At  the  close  of  Mr.  PrestorCs  argument,  the  Lord 
Chancellor  intimated  that  his  own  opinion  leant  strongly 
in  favour  of  the  exceptions ;  and  he  said,  that  if  he  were 
called  upon  to  determine  the  point  at  once  and  without 
assistance,  he  should  feel  obliged  to  come  to  a  different 
conclusion  from  that  of  the  Master  of  the  Rolls.  As  the 
question,  however,  was  one  of  some  nicety  and  import- 
ance, instead  of  deciding  it  himself,  he  would  give  the 
vendor  the  option  of  a  case  at  law,  if  he  felt  disposed  to 
carry  the  matter  farther.  And  the  respondent  having, 
by  his  counsel,  accepted  the  offer,  his  Lordship  accord- 
ingly directed  a  case  to  be  stated  for  the  opinion  of  the 
Court  of  King's  Bench. 

(a)  1  Salk.  57.  (b)  Cro.  Ck.  9S9. 
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1829. 


ATTORNEY-GENERAL  v.   PEMBROKE     Nav.9.ii. 

HALL. 

TN  this  case  (which  is  reported  in  the  court  below,  in 
"^  2  Sim.  8^  Stu.  441.)  an  appeal  was  brought  from  that 
part  of  the  Vice-Chancellor's  decree  which  declared  the 
Defendants  to  be  entitled  to  the  surplus  rents  and  profits 
of  Palmer's  Fields  fot  their  own  use. 

The  ScUcitor'Generaly  Mr.  Pembertcn^  and  Mr.  W. 
Broughamj  for  the  appellants. 

Mn  Home  and  Mr.  Simpkinsorij  for  the  College. 


The  Lord  Chancellor  affirmed  the  judgment  of  his        isjo. 
Honor.  •^*"'  * 
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1830. 

Rolls. 

Jvly  27. 

August  2. 


ROBERTS  V.  WALKER, 


**  copyhold  tenement  to  Hannah  Dean  for  her  lif^  and 
subject  to  the  bequests  and  devises  thereinbefore  con- 


OARAH  WHITE,  by  her  will,  dated   the  31st  of 

May   1822,  gave  various  legacies,  and   devised  a 

perty,  not 
belonging  to 
a  felon,  con- 
victed of  mm-   tained,  so  far  as  the  same  extended,"  she  gave  and 

and  sentenced  bequeathed  unto  Thomas  Walker  and  Thomas  Goiddj  their 
to  transport-  heirs,  executors,  administrators,  and  assigns,  certain 
time  of  his       freehold  and  copyhold  messuages  therein  particularly 

convicuon,  described ;  "  also  all  that  her  leasehold  messuage  or 
but  accru-  ,  .  ,  ^^ 

ing  due  to        dwelling-house,  with  the  appurtenances,  situate  in  Canal 

w^^b^fore  ^^^^  ^   Wolverhampton^  &c. ;    also  all  her  household 

his  term  of  goods,  furniture,  plate,  linen,  bedding,  and  other  house- 

has"expired*''*  '^^'^  effects,  eight  shares  in  the  British  Fire  Office,  six 

is  forfeited  shares  in  the  Birmingham  New   Brass  Company,  ten 

Where  a  shares  in  the  Birmingham  Mining  Copper  Company, 

testator  ^^  shares  in  the  Birmingham  and  Worcester  Canal,  stock 

creates  a  **    . 

mixed  and  of  copper  and  brass,  monies  out  on  mortgages,  bonds, 

fromreal"and  "^^^  of  hand,  and  other  securities,  and  the  securities  on 

personal  which  the  same  were  invested,  ready  monies,  book  debts, 

directs  that  ^"^  ^^  ^"^  singular  other  her  real  and  personal  estates 

fund  to  be  whatsoever  and  wheresoever  that  she  should  die  pos- 

payment  of  sessed  of,  interested  in,  or  in  any  wise  entitled  to ;  and 

debts  andlera^  ^q  ^\  ^^^  singular  the  messuages,  lands,  tenements,  and 

cieSa  me  reai 

and  the  per-     hereditaments  whatsoever,  which  at  the  time  of  her  de- 
sonal  estate 
must  contri- 
bute, in  pro- 
portion to 
their  relative 
amounts,  to 
the  payment 
of  the  debts 
and  legacies : 

and  if  some  of  the  le^cies  fisdl  by  lapse  or  otherwise,  that  part  of  the  fund  which 
would  have  been  applicable  to  those  purposes,  being  undisposed  of,  belonss,  as  far 
as  it  is  composed  of  real  estate,  to  the  heir,  and,  as  far  as  it  if  composed  of  per- 
sonal tstate,  to  the  next  of  kin. 


cease  should  be  vested  in  her  either  in  fee  or  during  any 
life  or  lives,  or  for  any  term  or  number  of  years  or  other- 
wise, by  way  of  mortgage,  for  securing  any  sum  or  sums 
of  money,  to  hold  the  same  messuages,  lands,  heredita- 
ments, 
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ments,  real  and  personal  estates,  and  all  other  the  pre- 
mises thereinbefore  mentioned  (subject  as  therein  afore- 
said) unto  and  to  the  use  of  them  the  said  Thomas 
Walker  and  Thomas  Goulds  their  heirs,  executors,  ad- 
ministrators, and  assigns  respectively,  for,  during,  and 
to  the  full  extent  of  her  estate,  right,  title,  and  interest 
therein  and  thereto,  according  to  the  nature,  quantity, 
and  quality  thereof  respectively,  upon  trust,  as  soon  as 
conveniently  might  be  after  her  decease  (and  subject  to 
the  said  devise  for  the  life  of  the  said  Hannah  Dean\  to 
make  sale  and  dispose  of,  either  by  public  auction  or 
private  contract,  and  in  such  lots  as  to  them  or  him 
should  seem  meet,  all  her  freehold,  copyhold,  and  lease- 
hold messuages,  lands,  seat  or  pew,  hereditaments,  and 
premises,  and  all  other  her  real  estate,  for  such  price  or 
prices  in  money  as  they  or  he  should  deem  sufficient; 
and  also  to  sell,  dispose  of,  collect,  get  in,  and  convert 
into  motley  all  and  singular  her  said  personal  estate 
bequeathed  to  them  as  aforesaid,  as  soon  as  conveniently 
might  be  after  her  decease:  and  as  to  the  monies 
arising  from  such  sale  and  conversion  of  her  said  real 
and  personal  estates,  and  as  to  the  rents  and  profits  of 
her  said  real  estates,  until  the  same  should  be  sold,  upon 
trust,  in  the  first  place,  to  pay,  satisfy,  and  discharge  all 
her  just  debts,  funeral  expences,  and  all  the  costs, 
charges,  and  expences  which  her  said  trustees  and 
executors  should  be  put  unto  in  proving,  fulfilling,  and 
carrying  into  execution  the  trusts  and  purposes  of  her 
said  will,  and  in  #ie  next  place,  to  pay  the  several 
legacies  therein  mentioned  unto  the  several  persons 
thereinafter  named  to  whom  she  thereby  bequeathed 
the  same ;  all  which  said  legacies "  she  directed  should 
respectively  be  paid  at  or  calculated  firom  the  expir- 
ation of  twelve  calendar  months  after  her  decease, 
or  so  soon  afterwards  as  there  should  be  funds  ap- 
plicable thereto,  with  lawful  interest  for  any  time  which 

should 
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shoald  elapse  from  the  said  expiration  of  twelve 
calendar  months:  and  she  directed  that  her  said 
trustees,  or  the  survivor  of  them,  his  executors,  ad- 
ministrators, and  assigns,  should,  by  and  out  of  the  said 
trust  monies,  pay  and  apply  such  sum  and  sums  of 
money  as  should  be  sufficient  to  pay  all  and  every 
legacy  duty  and  duties  payable  to  government  in  respect 
of  all  the  said  several  bequests  payable  out  of  the  said 
trust  monies,  so  that  the  said  legatees  respectively  might 
have  and  enjoy  the  same  bequests  entire  and  without 
any  deducUon  or  abatement  whatsoever  in  respect  of 
legacy  duty :  and  she  also  directed  that,  in  case  any  of 
her  said  legatees  should  be  then  dead,  or  should  die  in 
her  lifetime,  having  left  children. or  a  child,  such  chil- 
dren or  child  should  have  and  take  the  legacy  thereby 
given  to  their,  his,  or  her  parent  or  parents  respectively, 
in  equal  proportions,  if  more  than  one:  and  as  to  all 
the  residue  of  the  said  trust  monies,  she  directed  her 
said  trustees  and  the  survivor,  his  executors,  adminis- 
trators, or  assigns,  to  pay  and  apply  the  same  to  and 
for  the  benefit  of  such  person  or  persons,  in  such  parts, 
shares  and  proportions,  maimer  and  form,  at  such 
time  or  times  as  she  should,  by  any  codicil  or  codicils  to 
her  said  last  will  and  testament,  give  and  bequeath, 
direct  or  appoint,  of  and  concerning  the  same,  she  not 
having  then  yet  made  up  her  mind  in  what  manner 
she  should  dispose  of  such  residue. 


The  testatrix  died  in  Jvily  1 82S,  without  having  made 
any  codicil,  or  any  further  disposition  of  her  real  or  p^<- 
sonal  estate. 


William  TuHon  White  was  one  of  her  next  of  kin 
living  at  the  time  of  her  decease.  In  March  1818, 
having  been  convicted  of  simple  larceny  at  the  Warmick 
assizes,  he  received  sentence  of  transportation  for  fourteen 

years, 
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years,  but  judgment  of  death  was  not  recorded  against 
him ;  and,  in  pursuance  of  his  sentence,  he  had  been 
sent  to  New  South  fValeSf  where  he  still  was* 

There  were  two  questions  in  the  cause : 

I.  Whether  William  Turton  White\  share  of  the 
personal  effects  of  the  testatrix  was  forfeited  to  the 
crown. 


7M 


1880. 
Roberts 

V. 

Walker. 


II.  Whether  the  debts  and  legacies  of  the  testatrix 
were  to  be  satisfied  out  of  her  personalty,  as  far  as  it 
would  extend,  in  exoneration  of  the  real  estate,  and  for 
the  benefit  of  the  heir ;  or,  whether  they  were  to  be 
borne  by  the  real  and  personal  estates  proportionally. 

Mr.  Wray^  for  the  Crown,  on  the  first  point. 

In  Foxle^s  case  (a),  Lord  Coke  says,  ^<  At  common 
law  the  goods  of  a  clerk,  convict  by  verdict  or  confes- 
sion, were  forfeited  to  the  king,  not  only  all  which  he 
had  at  the  time  of  the  conviction,  but  all  the  goods 
isAich  he  got  afterwards^  until  he  had  made  his  pur^ 
gation  or  gotten  his  jmrdon,  &c.  And  in  case  when  he 
could  not  make  his  purgation,  or  in  case  when  he  could 
make  purgation,  till  purgation  made^  he  remained  a 
person  disabled  to  take  goods  to  his  own  use;  and, 
therefore,  question  hath  been  made  upon  the  statute  of 
IS  Eliz,  C.7.J  by  which  it  is  enacted,  that,  after  clergy 
allowed,  and  burning  in  the  hand,  the  prisoner  shall  be 
presently  enlarged  and  delivered  out  of  prison :  if  one 
after  the  statute  is  convicted  of  felony,  and  has  his 
clergy,  and  is  burnt  in  the  hand,  and  afterwards  ac- 
quires goods,  he  shall  forfeit  his  goods  which  he 
acquires  after,  till  he  obtains  his  pardon ;  for  now  he 

cannot 

(a)  5  lUp.  no. 


756  CASES  IN  CHANCERY. 

1880.        cannot  make  purgation,  and  peradventure  the  cause  or 
offence  was  such,  that  he  could  not  make  purgation. 
And  {Pasch.  41  Eliz.)  this  doubt  was  resolved;  for  in 
action  on  the  case  on  trover,  brought  of  certain  goods 
by  HesdoTif  as  administrator  of  Riddlesofif  against  Afos- 
tersouy  the  defendant  pleaded,  that  before  the  trover, 
the  intestate  was  convicted  of  felony,  and  burnt  in  the 
hand,  and  afterwards  acquired  the  said  goods,  on  which 
the  plaintiff  demurred  in  law ;  and  it  was  adjudged  for 
the  plaintiff,  forasmuch  as  the  statute  has  taken  away  the 
ordinary  means  and  power  from  him  who  might  make 
purgation,  which  was  the  ordinary  means  to  make  him 
capable  of  goods  to  his  own  use ;  and  as  to  him  who 
cannot  make  his  purgation,  forasmuch  as  by  the  said  act 
it  was  enacted,  that  he  shall  be  presently  enlarged  and 
delivered,  which  is  in  lieu  of  a  pardon  by  good  con- 
struction, the  same  act  has  made  him  as  capable  in  both 
cases  to  purchase  goods  to  all  purposes,  as  if  he  had 
made  his  purgation  in  the  one  case  or  obtained  his  par- 
don in  the  other/'     It  is,  therefore,  clear  that  a  person 
convicted  of  clergyable  felony  forfeited  not  only  all  the 
chattels  which  he  had  at  the  time  of  his  conviction,  bat 
all   such  as  he  might  acquire  between  conviction  and 
the  complete  satisfaction  of  the  law,  either  by  his  being 
burnt  in  the  hand,  or  by  his  having  obtained  a  pardon. 
The  4  G.  1.  c.  11.  and  6  G.  1.  c.  23.  substituted  trans- 
portation for  burning  in  the  hand ;  and  provided,  that 
where  an  offender  had  served  the  term  for  which  he  was 
transported,  such  service  should  have  the  effect  of  a 
pardon ;  consequently,  a  person  convicted  of  a  clergy- 
able felony  and  sentenced  to  transportation,  continues 
incapable  of  acquiring  property  for  his  own  benefit,  until 
he  has  obtained  a  pardon  or  has  completed  tlie  term  of 
his   transportation.      Rex  v.   Burridge  {a\    Tambes  v. 

Ethringtofij 
(a)  3  P.  Wm.  462. 
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Ethritigton  (a),  Blachston^s  Commentaries,  {b)  In  Btd* 
lock  V*  Dodds  {c\  it  was  held,  that  a  person  convicted 
of  felony,  upon  whom  judgment  of  death  had  been  pro- 
nounced, but  whose  sentence  had  been  commuted  into 
transportation,  was  not  restored  to  his  civil  rights  till 
after  the  expiration  of  the  term  for  which  he  had  been 
ordered  to  be  transported,  and  that  all  personal  pro- 
perty accruing  to  him  either  before  or  after  conviction 
became  vested  in  the  crown.  The  5  6. 4.  c.  94.  s.  26. 
enables  felons,  who  have  received  from  the  governor  of 
the  colony  a  remission  of  the  whole  or  part  of  their 
term  of  transportation,  to  maintain  actions;  a  provision 
which  implies  that,  without  such  an  enactment,  they 
were  not  capable  of  acquiring  any  title  to  property. 


1880. 


Mr.  Tinney^  contrd. 

The  dictum  of  Lord  Coke  is  not  confirmed  by  any 
decided  case ;  and  no  instance  can  be  produced  in  which 
chattels,  accruing  after  conviction  to  a  person  convicted 
of  a  clergyable  felony,  have  been  claimed  or  seized  by 
the  crown.  In  Bidlock  v.  Dodds  judgment  of  death  had 
been  pronounced ;  the  person  was  an  attainted  felon :  and 
from  the  time  of  attainder  he  was  civUiter  mortuus  and 
altogether  incapable  of  any  civil  rights.  But  the  doc- 
trine of  attainder  has  no  application  to  conviction  for 
mere  clergyable  felonies ;  and  that  statute  pardon,  which 
is  necessary  in  order  to  revive  in  an  attainted  person 
the  capacity  of  having  civil  rights,  is  not  needed,  where 
po  attainder  has  occurred  to  extinguish  that  capacity. 
The  1 9  6.  3.  c.  74.  s.  3.  authorises  the  Court,  instead  of 
burning  in  the  hand,  to  impose  a  moderate  pecuniary 
fin^  on  a  person  convicted  of  felony  within  the  benefit  of 
clergy :  could  any  enactment  be  more  ridiculous,  if  it 

was 

(a)  I  Levinz,  120.  (c)  S  Barn.  4t  AUL  258. 

\h)  Vol,  iv.  pp.  563—575. 

8D 
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was  impossible  for  such  a  felon  to  have  any  property 
before  the  fine  was  paid  ?  How  was  the  fine  to  be  paid, 
if  all  the  property,  to  which  he  might  have  any  title  before 
payment,  belonged  to  the  crown  ? 


On  the  second  point  Mr.  Ttnney  cited  Ackrojfd  v. 
Smithson  (a)  as  an  authority  which  proved,  that,  where  a 
testator  formed  one  mixed  fund  of  the  produce  of  his 
real  and  personal  estate  for  the  payment  of  debts  and 
legacies,  and  the  disposition  of  the  residue,  by  reason  of 
lapse  or  otherwise,  was  not  complete,  the  debts  and 
legacies  were  not  to  be  thrown  in  the  first  place  or 
exclusively  on  that  portion  of  the  fund  which  arose 
from  personalty,  but  were  to  be  apportioned  between 
the  produce  of  the  personal  and  the  produce  of  the  real 
estate  in  the  ratio  of  their  respective  amounts.  Such, 
he  said,  had  for  many  years  been  the  established  course 
of  the  Court  in  all  cases  of  this  kind.  Attomejf^General 
V.  The  Earl  of  Winchelsea  (b)  • 

Mr.  Wrmfi  for  the  crown,  was  in  the  same  interest 


Mr.  Pemberton  and  Mr.  Lynchi  for  the  heir. 

In  Ackroyd  v.  Smithson  no  question  was  ridsed  as  to 
the  apportionment  of  the  debts  and  legacies  between  the 
two  portions  of  the  fund;  and  that  case  is,  therefore,  no 
authority  upon  the  point  In  the  Attomey-General  v. 
Winchekea  the  debts  and  legacies  were  apportioned,  not 
between  the  personal  estate  and  the  real  estate,  but  be- 
tween 


{a)  lBro.C.C.S05. 


(b)  5Bro.C.C.S7S. 


*  The  decree  in  the  Attorney-      in  SetorCs  Forms  of  Decrees  m 
Oeneral  v.  WinchetseOp  is  given      Equity,  page  130. 
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tween  two  classes  of  personal  estate,  namely,  the  ge- 
neral personal  estate  and  monies  secured  by  mortgages ; 
which  two  classes,  though  different  parties  were  in- 
terested in  them,  were  alike  liable  by  law  to  bear  the 
burthen  of  debts  and  legacies*  In  Pake  v.  The  Arch" 
bishop  of  Canterbury  {a)  the  testatrix  gave  all  her  real 
and  personal  estates  in  trust  for  the  ^^  following  pur- 
poses;" these  purposes  were  for  the  payment  of  debts 
and  legacies,  and  then  for  charitable  uses.  One  question 
discussed  was,  whether  the  money  produced  by  the  sale 
of  the  leaseholds  and  freeholds  was  liable  to  any  part  of 
the  debts,  legacies,  and  costs ;  and  it  was  held  that  the 
freehold  estate  was  not  to  be  burthened  with  any  part 
of  the  debts  or  legacies,  or  of  the  general  costs  of  the 
suit.*     That  is  a  conclusion  which  follows  from  the 

settled 

(fl)  14  r«.364. 
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PAICE  V.  The  Archbishop  of  CANTERBURY. 


The  decree  in  that  case  is 
as  follows :  — 

"  Declare,  that  the  money 
due  on  mortgage  of  the  house 
in  Groivenor  Square,  ought 
to  be  paid  out  of  the  money 
arising  from  the  sale  of  such 
house ;  and  that  all  other  the 
debts  and  funeral  expenses 
and  legacies  of  the  testatrix 
(and  a  certain  sum  of  93/.)9 
ought  to  be  paid  out  of  the 
residue  of  the  money  pro- 
duced by  sale  of  her  lease- 
hold estates,  and  out  of  her 
other  personal  estate  pro  ra^ 
td;  and  it  is  ordered,  that 
the  Master  do  apportion  the 
same  accordingly. 

SD 


**  Declare,  that  the  costs  of 
this  suit  (except  the  costs  of 
any  proceedings  to  be  had 
under  the  directions  herein- 
after given  for  carrying  into 
effect  the  charitable  purposes 
of  the  said  testatrix,  which 
are  to  be  paid  out  of  such 
part  of  the  residue  of  her 
personal  estate  as  is  applica- 
ble to  such  charitable  pur- 
poses,) ought  to  be  paid  out 
of  the  personal  estate  of  the 
said  testatrix,  and  the  rents 
and  profits  and  produce  of 
such  part  of  her  real  estate 
as  is  by  her  will  directed  to 
be  sold  in  the  manner  and 
proportion  following ;  that  is 
2  to 
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settled  doctrine  of  the  Court,  that  the  personal  estate  is  not 
exempted  from  the  payment  of  those  charges  v^hich  it  b 
primarily  liable  to  bear,  unless  by  plain  words  or  necessary 

inference ; 


to  say,  so  much  of  such  costs 
as  relates  to  her  real  estates, 
out  of  the  rents,  profits,  and 
produce  of  such  part  of  her 
real  estate  as  is  by  her  said 
will  directed  to  be  sold  as 
aforesaid ;  and  the  residue  of 
the  costs  of  this  suit,  except 
as  aforesaid,  out  of  the  monies 
arising  from  the  sale  of  the 
leasehold  estates  of  the  tes- 
tatrix, and  out  of  her  other 
personal  estate  pro  rata;  and 
it  is  ordered,  that  the  Master 
do  apportion  the  costs  herein- 
before directed  to  be  taxed, 
and  which  have  already  been 
taxed  accordingly. 

**•  Declare,  that  the  real  es- 
tate did  not  pass  by  the  devise 
thereof  to  the  charitable  uses 
contained  in  the  will,  and  that 
the  rents  and  profits  of  the 
real  estates  of  the  said  tes- 
tatrix, devised  by  her  will  to 
be  sold  as  aforesaid,  accrued 
since  the  death  of  the  said 
testatrix,  and  the  money  pro- 
duced by  the  sale  thereof 
subject  to  the  proportion  of 
the  costs  of  this  suit  directed 
to  be  borne  thereout,  belong 
to  the  heir  at  law. 

"  Declare,  that  the  lease- 
hold estates  of  the  testatrix 
did  not  pass  by  the  bequest 


thereof  to  the  charitable  uses 
contained  in  her  will,  and 
that  the  money  produced  by 
the  sale  thereof  (after  de- 
ducting a  certain  mortgage), 
and  subject  to  the  proportions 
of  the  testatrix's  debts,  fune- 
ral expenses,  and  legacies, 
and  the  sum  of  93/.,  and  the 
costs  of  this  suit  directed  to 
be  borne  thereout,  belongs  to 
the  next  of  kin  of  the  said 
testatrix,  living  at  her  death. 
"  Declare,  that  the  clear 
residue  of  the  personal  estate 
of  the  said  testatrix,  exclusive 
of  what  has  arisen  from  the 
said  leasehold  estates,  subject 
to  the  proportion  of  the  debts, 
funeral  expenses,  and  lega- 
cies, and  of  the  sum  of  93/., 
and  of  the  costs  before  di- 
rected to  be  borne  thereout,  is 
well  given  to  the  Archbishop 
of  Canterbury  and  the  Arch- 
bishop of  York  for  the  time 
being,  in  trust  for  charitable 
purposes." 
Reg.  Lib.  B.  1806.  fo.  1220. 


The  only  passage  in  the 
judgment  in  Pake  v.  The 
Archbishop  of  Canterbury, 
which  relates  to  the  appor- 
tionment of  the  debts  and 
legacies,  is  the  following  (a) : 

—  "The 


(a)  l4F##.i7f. 
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inference ;  and  that  inference  is  not  furnished  by  a  de- 
vise of  real  and  personal  estate,  subject  to  debts  and 
legacies,  or  upon  trust  to  sell  and  pay  debts  and  legacies, 
unless  upon  the  whole  will  there  be  a  manifest  intention 
to  exonerate  the  personalty.  In  the  will  of  the  present 
testatrix  there  are  neither  express  words  declaring  that 
the  personal  estate,  as  far  as  it  may  extend,  is  not  to 
bear  the  whole  burthen  of  debts  and  legacies,  nor  any 
clause  from  which  an  inference  can  be  drawn  that  such 
was  the  intention  of  the  testatrix.  The  principle,  on 
which  the  decree  was  made  in  Pake  v.  The  Archbishop 
of  Canterbury^  was  followed  in  Crosbie  v.  The  Mayor  of 
Liverpoolj  decided  at  the  Rolls  on  the  8th  of  February 
1821  * :  and  so  much  of  a  residue  given  to  charity  as 

consisted 
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—  **  The  same  arrangement 
must  take  place  by  apportion- 
ment of  the  charges  between 
the  funds,  as  in  the  case  of 
The  Attorney 'Generals.  Win' 
chelsea"  But  The  Attorney' 
General  v.  Winchelsea  only 
decided  affirmatively,  that 
there  was  to  be  apportion- 
ment as  between  that  part  of 
the  personal  estate  which  was 


lent  out  on  mortgage,  and  the 
general  personal  estate ;  it  did 
not  decide  negatively  that 
there  ought  not  to  be  an  ap- 
portionment as  between  free- 
holds  and  personalty;  and, 
therefore,  the  expressions  of 
Lord  Eldon,  as  reported,  do 
not  go  far  enough  to  sustain 
the  decree  as  drawn  up. 


♦  CROSBIE  V.  The  Mayor  of  LIVERPOOL. 


Joseph  Hunt  gave  his  real 
estate  and  the  residue  of 
his  personal  estate,  to  his 
executor,  upon  trust,  afler 
the  death  of  his  wife  to  con- 
vert it  into  money :  and,  after 
payment  of  legacies,  some  of 
which  were  to  charities,  he 
gave  the  residue  to  the  cor- 
poration ofLiverpoolf  on  cha- 
ritable trusts. 

9D 


The  executor  sold  the  real 
estate. 

The  original  decree  de- 
clared, that  the  bequests  of 
so  much  of  the  legacies  to 
charitable  uses,  and  the  trusts 
of  so  much  of  the  residue 
which  was  given  to  charitable 
uses,  as  arose  from  the  real 
and  leasehold  estates,  were 

S  void 
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Roberts 

V. 

Walker. 


consisted  of  money  produced  by  the  sale  of  freeholds, 
was  ordered  to  be  paid  over  to  the  representatives  of 
the  heir,  without  contributing  towards  the  payment  of 

any 


void  by  the  statute  9G.2. 

C.S6. 

It  appeared  by  the  report 

that  J.  HughsoTif  who  was 
made  a  party  hy  supplemen- 
tal bill,  was  the  personal  re- 
presentative and  heir  at  law 
of  «/.  Darlington,  the  tes- 
tator's heir  at  law ;  and  that 
the  personal  estate  amounted 
to  1386/.  Of.  5^'9  of  which 
928/.  Ids.  2d.  consisted  of 
money  due  on  mortgage,  and 
the  produce  of  leaseholds; 
and  the  debts,  funeral  ex- 
penses, and  legacies,  amount- 
ed to  872/.  7*.  6d.  The  de- 
cree on  further  directions, 
was  as  follows :  —  ^'  This 
Court  doth  order,  that  it  be 
referred  to  Mr. «/.,  &c.  to 
ascertain  how  much  of  the 
sum  of  1386/.  05. 5d.  certified 
by  the  said  Master  to  be  the 
amount  of  the  testator's  per- 
sonal estate,  come  to  the 
hands  of  the  Plaintiff,  his  ex- 
ecutor, has  arisen  from  lease- 
holds and  money  due  on 
mortgages;  and  to  ascertain 
how  much  has  arisen  from 
other  particulars:  and  it  is 
ordered,  that  the  said  Master 
do  apportion  the  debts,  le- 
gacies, funeral,  and  testamen- 
tary expenses  of  the  said  tes- 


tator^ between  so  much  of  the 
personal  estate  as  he  shall  find 
to  have  arisen  from  lease- 
holds and  the  money  due  on 
mortgages,  and  so  much 
thereof  as  he  shall  find  to 
have  arisen  from  other  par- 
ticulars, according  to  their 
respective  values:  and  it  is 
ordered,  that  he  do  also  tax, 
as  between  solicitor  and 
client,  the  costs  of  these  suits 
of  all  parties,  and  apportion 
the  same  between  the  pro- 
duce of  the  real  estate  of  the 
said  testator,  such  part  of  the 
said  personal  estate  as  he 
shall  find  to  have  arisen  from 
leaseholds  and  monies  due 
on  mortgage,  and  so  much 
thereof  as  he  shall  find  to 
have  arisen  from  other  par- 
ticulars, in  like  manner  as 
hereinbefore  directed,  as  to 
the  debts  and  legacies,  fu- 
neral and  testamentary  ex- 
penses: and  it  is  ordered, 
that  such  costs,  when  so 
taxed  and  apportioned,  be 
paid  by  the  Plaintiff  out  of 
the  said  several  estates,  ac- 
cording to  such  apportion- 
ment: and  this  Court  doth 
declare,  that  the  residue  (if 
any)  of  the  personal  estate, 
which   has  not  arisen  from 

lease- 
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any  of  the  testator's  debts  or  legacies.  In  Chitty  v.  Par" 
ker{a)  a  testatrix  directed  all  her  property,  real  and 
personal,  to  be  sold  and  turned  into  money,  **  which  I 
give  and  devise  as  follows ; " — she  then  ordered  her  debts 
to  be  paid,  and  gave  several  legacies,  some  of  which 
lapsed.  The  personal  estate  being  more  than  sufficient 
for  the  payment  of  the  debts  and  legacies,  the  question 
in  the  cause  between  the  next  of  kin  and  the  heir  at  law 
was,  whether  any  part  of  the  real  estate  ought  to  be  sold. 
According  to  the  doctrine  contended  for  here  by  the  next 
of  kin«  the  debts  and  legacies  ought  to  have  been  borne 
by  the  personal  estate  and  the  real  estate  pro  raid.  But 
Lord  Thurlow  was  of  a  contrary  opinion,  and  held  that 
the  heir  at  law  was  entitled  to  the  whole  of  the  real  estate, 
and  that  the  next  of  kin  had  no  right  to  call  for  a  sale. 
In  Hill  V.  Cock  {b)  a  testator,  after  some  specific  devises 
and  bequests,  gave  and  devised  all  other  his  freeholds 
and  leaseholds,  together  with  all  hb  personal  estate, 
upon  trust  to  sell  the  same,  and  out  of  the  monies  thence 
arising  to  pay  certain  costs  and  charges ;  and  by  a  codicil 
he  gave  some  legacies,  which  he  directed  to  be  paid  out 
of  his  real  and  personal  estate :  by  the  decree  the  personal 

estate 

(a)  4  Bro.  C.  C.  411.  {b)  1  Vet.  ^  B.  175. 
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leaseholds  or  money  on  mort- 
gage, will  be  applicable  to 
the  purposes  of  the  charity, 
and  that  the  residue  of  such 
personal  estate  as  the  Master 
shall  find  to  have  arisen  from 
leaseholds  and  money  on 
mortgage,  will  belong  to  the 
Defendant  H.  H.  and  M.y  his 
wife,  as  the  only  next  of  kin 
of  the  said  testator ;  and  that 

3D 


the  residue  of  the  produce  of 
the  real  estate  will  belong  to 
«/.  Hughson,  the  Defendant  in 
the  supplemental  suit,  as  the 
personal  representative  of  the 
heir  at  law  of  the  testator : 
and  any  of  the  parties  are  to 
be  at  liberty  to  apply  to  this 
Court  as  there  shall  be 
occasion." 
Reg.  Lib.  A.  1820.  f.  1862. 
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1830.  estate  was  directed  to  be  first  applied  in  payment  of  the 
debts  and  legacies.  In  Smith  v.  Claxlon  (a)  the  proceeds 
of  the  real  and  personal  estate  were  formed  into  a  mixed 
fand  for  the  payment  of  debts  and  legacies;  yet  the 
debts  and  legacies  were  paid  out  of  the  personal  estate 
exclusively.  That  circumstance  is  adverted  to  in  the  judg- 
ment ;  *^  the  debts  and  legacies/'  says  the  Vice-Chan- 
cellor,  **  are  fully  paid  out  of  the  personal  estate"  (b) : 
and  no  intimation  is  given  that  a  different  course  of  ad- 
ministration ought  to  have  been  followed.  In  Haxse  v. 
Chapman  {c)  a  testator  directed  a  share  in  the  Bath 
Navigation  and  various  descriptions  of  personal  pro- 
perty to  be  sold,  and  the  proceeds  of  the  sale  to  be 
applied  in  paying  his  debts  and  legacies ;  and  he  gave 
the  residue  to  a  charitable  purpose.  The  decree  at  tlie 
hearing  (d)  declared  that  the  Navigation  share  descended 
to  the  heir  at  law;  and  by  the  decree  on  further  di- 
rections the  personal  estate  exclusively  was  applied  in 
payment  of  the  testator's  debts  and  legacies.  Inchiquin 
V.  French  {e)  is  an  authority  to  the  same  effect.  Southouse 
v.  Bate,  {g)  From  all  these  authorities  the  conclusion  is, 
that  the  real  estate,  or  the  produce  of  the  real  estate, 
ought  not  to  contribute  to  payment  of  debts  and  legacies, 
unless  the  personalty  shall  prove  insufficient. 

Mr.  Tinney^  in  reply. 

In  Inchiquin  v.  French  the  question  was,  whether  the 
real  estate  was  charged  with  debts  and  legacies,  so  as  to 
exonerate  the  personalty ;  and  the  Court  was  of  opinion 
that  the  personalty  was  not  exonerated,  and  that  the 
real  estate  was  charged  only  as  a  subsidiary  fund. 
Chitty  v.  Parker  may  have  proceeded  on  a  similar  prin- 
ciple ; 

(a)  4  Mad,  ASA,  {d)  4  Fet.  54S. 

(b)  4  Mad.  495.  (e)  1  Cbx»  1. 
(•)  4  r«f.  54f .  (g)  8  Fm.  4-  B.  596. 
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ciple;  but  it  is  probable  that  the  question  of  apportion-  1830. 
nient  was  not  there  brought  under  the  consideration 
of  the  Court;  for  the  question  argued  was,  whether 
the  real  estate  was  to  be  considered  as  so  completely 
converted  into  personalty  that  the  next  of  kin  were 
entitled  to  claim  it  against  the  heir.  In  Hill  v.  Cock 
the  debts  and  legacies  were  first  charged  on  specific 
property;  and  the  general  mass  of  real  estate  was 
charged  only  as  a  subsidiary  fund.  Such  cases  have 
no  application,  where  the  testator  constitutes  one  mixed 
fund,  composed  partly  of  realty  and  partly  of  personalty, 
and  throws  on  the  whole  certain  common  charges.  It 
was  some  time  before  it  was  settled  in  the  administration 
of  charities,  that  where  debts  and  legacies,  some  of  which 
were  to  charity,  were  given  out  of  a  fund  consisting  of 
the  proceeds  partly  of  freeholds,  partly  of  leaseholds, 
and  partly  of  personal  chattels,  the  burthen  ought  to  be 
apportioned  according  to  the  value  of  the  three  funds 
respectively.  That  principle  was  not  followed  in  the  de- 
cree in  Paice  v.  The  Archbishop  of  Canterbury  and  the 
other  cases  of  charity  which  have  been  referred  to. 

The  question  is  simply,  what  was  the  intention  of  the 
testatrix?  She  has  directed  her  real  and  personal 
estate  to  be  sold,  and,  after  payment  of  her  debts  and 
legacies,  has  expressed  her  purpose  to  dispose  of  the 
residue  by  a  codicil.  She  never  made  a  codicil;  and  it 
is  only  the  residue  of  this  mixed  fund  which  is  not  dis- 
posed of.  How  can  the  heir  claim  the  whole  of  the 
produce  of  the  real  estate,  when  a  residuary  legatee^ 
appointed  by  the  codicil,  would  have  taken  it,  subject  to 
a  proportional  share  of  the  debts  and  legacies  ?  The 
proceeds  of  the  real  and  personal  estate  being  once 
blended  into  a  common  mass,  out  of  which  the  debts  and 
legacies  are  to  be  paid,  how  can  it  be  argued  that  the  tes- 
tatrix intended  that  the  debts  and  legacies  were  to  be  a 

charge, 
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charge,  not  on  the  whole  of  the  fund  thus  constituted, 
but  merely  on  a  portion  of  it,  arising  from  a  single 
sourpe  ? 


Aug.  8.  The  Master  of  the  Rolls. 

In  this  case  two  questions  are  made ;  first,  whether 
personal  property,  not  belonging  to  a  felon  sentenced  to 
transportation  at  the  time  of  his  conviction,  but  which 
accrued  due  to  him  afterwards,  during  the  term  of  his 
transportation,  is  forfeited  to  the  crown?  And,  se- 
condly, where  a  testator  directs  his  real  and  personal 
estate  to  be  converted  into  money,  and  the  mixed  fund 
to  be  applied  to  certain  stated  purposes,  and  some  of 
those  purposes  fail  by  lapse  or  otherwise,  whether  the 
remaining  purposes,  which  are  in  their  nature  primary 
charges  upon  the  personal  estate,  are  to  be  satisfied  out 
of  the  personal  estate,  as  far  as  the  same  will  extend,  in 
exoneration  of  the  real  estate,  for  the  benefit  of  the  heir, 
or  whether  the  remaining  purposes  are  to  be  satisfied 
out  of  the  real  and  personal  estate  jnv  raid  ? 

The  first  point  appears  to  be  settled  by  the  case  of 
Bullock  V.  Dodds  {a) ;  and  a  felon,  until  the  term  of  his 
transportation  has  expired,  is  not  restored  to  his  civil 
rights. 

With  respect  to  the  second  point,  it  does  not  appear 
that  the  attention  of  the  Court  has  been  distinctly  called 
to  it  in  any  of  the  numerous  cases  in  which  the  facts 
would  have  raised  the  question,  and  there  would  be 
great  difficulty  to  reconcile  the  difierent  decrees  which 
have  been  made  upon  this  point.     The  question  is  of 

great 

(a)  8  Barn.  4*  Aid.  25S. 
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great  importance  by  reason  of  its  frequent  recurrence, 
and  is  to  be  carefully  considered.  It  is  a  question  of 
intention ;  and  it  must  be  admitted,  that,  in  order  to 
throw  upon  the  real  estate  any  part  of  the  burthen  to 
which  the  personal  estate  is  primarily  liable,  the  inten- 
tion of  the  testator  must  be  manifest.  When  a  testator 
creates  from  real  estate  and  personal  estate  a  mixed  and 
general  fund,  and  directs  the  whole  of  that  fund  to  be 
applied  for  certain  stated  purposes,  he  does,  in  effect, 
direct  that  the  real  and  personal  estates,  which  have  been 
converted  into  that  fund,  shall  answer  the  stated  pur- 
poses and  every  of  them  pro  rata  according  to  their 
respective  values.  If  any  of  those  purposes  fail,  then 
the  part  of  the  fund  which,  according  to  the  intention 
of  the  testator,  would  otherwise  have  been  applicable  to 
those  purposes,  is  undisposed  of.  As  far  as  this  part  of 
the  fund  has  been  composed  of  real  estate,  the  heir  is  to 
have  the  benefit  of  it  as  so  much  real  estate  undisposed 
of;  and  as  far  as  this  part  of  the  fund  has  been  com- 
posed of  personal  estate,  I  am  of  opinion  that  it  is  per- 
sonal estate  undisposed  of  for  the  benefit  of  the  next  of 
kin;  and  in  order  to  ascertain  the  proportions  which 
will  thus  belong  to  the  heir  and  next  of  kin  respectively, 
it  must  be  referred  to  the  Master  to  compute  the  re- 
spective values  of  the  real  and  personal  estate,  which  are 
thus  blended  by  the  testator  into  one  common  fund. 


1880. 


The  decree  contained,  among  other  directions,  the 
following :  —  "  His  Honor  doth  declare  the  crown  en- 
titled to  the  share  of  William  Turton  White  of  and  in  the 

personal  estate  of  the  testatrix ; and  it  is  ordered, 

that  the  Master  do  apportion  the  legacies  (except  the  cha- 
ritable legacies),  funeral  expenses,  and  debts  of  the  testa- 
trix, and  also  the  costs  of  this  suit  up  to  and  including  his 

further 
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further  report,  between  the  testatrix's  real  and  personal 
estate,  in  proportion  to  their  respective  values ;  for  which 
pui;pose  he  is  to  set  a  value  on  the  real  estate  and  on 
the  outstanding  personal  estate  (if  any),  and  reserve  the 
consideration  how  the  proportion  to  be  borne  by  the 
real  estates,  and  any  and  what  interest  thereon  are  to  be 
raised ;  and  it  is  ordered  that  the  rents  of  the  real  estates 
be  received  by  the  heiress  at  law  ex  parte  malema  /  and 
His  Honor  doth  declare  the  heir  at  law  ex  parte  maiema 
entitled  to  the  undisposed  surplus  of  the  freehold  and 
copyhold  estates,  and  doth  declare  that  the  freehold  and 
copyhold  estates  are  liable  to  a  rateable  proportion,  with 
the  personal  estate,  of  the  sums  charged  by  the  testatrix 
on  the  mixed  fund/' 

Reg.  Lib.  B.  £  UBS. 
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Orders  for  the  Regidation  of  the  Practice  and  Proceedings 
of  the  Court  of  Chancery,  issued  by  the  Lord  High 
Chancellor i  2  Sd  November ,  1831. 


The  Right  Honourable  Henry  Lord  Brougham  and 
VatuTi  Lord  High  Chancellor  of  Great  Britain,  by  and 
nvith  the  advice  and  assistance  of  the  Right  Honourable 
Sir  John  Leach,  Master  of  the  Rolls,  and  the  Right 
Honourable  Sir  Lancelot  Shadwell,  Vice-Chancellor  of 
England,  doth  hereby  order  and  direct,  that  the  Orders 
of  the  3d  of  April  1828,  be  amended  as  to  numbers  VL, 
XIII.,  XVL,  XVIL,  XVIII,  XIX.,  XXIV.,  and 
LXXVL,  in  manner  following ;  that  is  to  say, 

VI. 

That  if  the  Plaintiff  do  not,  within  three  weeks  after 
a  Defendant's  second  or  third  answer  is  filed,  refer  the 
same  for  insufficiency  on  the  old  exceptions,  such  answer 
shall  thenceforth  be  deemed  sufficient. 

XIIL 

That  after  an  answer  has  been  filed,  tlie  Plaintiff 
shall  be  at  liberty,  before  filing  a  replication,  to  obtain 
upon  motion  or  petition  without  notice,  one  order  for 
leave  to  amend  the  bill ;  but  no  further  leave  to  amend 
shall  be  granted  after  an  answer,  and  before  replication, 
unless  the  Court  shall  be  satisfied  by  affidavit  that  the 
draft  of  the  intended  amendments  has  been  settled,  ap- 
proved, and  signed  by  counsel,  and  that  such  amend- 
ments are  not  intended  to  be  made  for  the  purpose  of 
delay  or  vexation,  but  because  the  same  are  considered 

to 


77Q  ORDERS  OF  THE  COURT  OF  CHANCERY. 

18dl.  to  be  material  to  the  case  of  the  Plaintiff;  such  affidavit 
to  be  made  by  the  Plaintiff,  or  one  of  the  Plaintiffs, 
where  there  is  more  than  one,  and  his,  her,  or  their 
solicitor,  or  by  such  solicitor  alone,  in  case  the  Plaintiff 
or  Plaintiffs  from  being  abroad  or  otherwise,  shall  be 
unable  to  join  therein ;  but  no  order  to  amend  shall  be 
made  after  answer  and  before  replication,  either  without 
notice  or  upon  affidavit  in  manner  hereinbefore  men- 
tioned, unless  such  order  be  obtained  within  six  weeks 
after  the  answer,  if  there  be  only  one  Defendant,  or 
after  the  last  of  the  answers  if  there  be  two  or  more 
Defendants,  is  to  be  deemed  sufficient.  But  this  order 
shall  not  extend  to  amendments  which  are  made  only 
for  the  purpose  of  rectifying  some  clerical  error,  or 
error  in  names,  dates,  or  sums;  in  which  cases  the 
order  to  amend  may  be  obtained  upon  motion  or 
petition,  without  notice. 

XVI. 

That  where  the  answer  of  a  Defendant  is  to  be 
deemed  sufficient,  whether  it  be  in  term  time  or  in 
vacation,  if  the  Plaintiff  or  Plaintiffi;  shall  not  proceed 
in  the  cause,  the  Defendant  shall  be  at  liberty,  after  the 
expiration  of  two  months,  to  move,  upon  notice,  that 
the  bill  be  dismissed  with  costs,  for  want  of  prosecution ; 
and  the  bill  shall  accordingly  be  dismissed  with  costs, 
unless  the  Plaintiff  or  Plaintiffs  shall  appear  upon  such 
motion,  and  give  an  undertaking  to  file  a  replication, 
and  serve  a  subpcena  to  rejoin ;  and  in  case  he  requires 
a  commission  to  examine  witnesses,  shall  obtain  and 
serve  an  order  for  such  commission,  within  three  weeks 
from  the  date  of  such  undertaking :  or  unless  the  Plain- 
tiff or  Plaintiffs,  without  filing  a  replication,  shall  appear 
upon  such  motion,  and  give  an  undertaking  to  hear  the 
cause  as  against  the  Defendant  making  the  motion  upon 
bill  and  answer :  or  unless  it  shall  appear  that  the  Plain- 
tiff 
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ti£Por  PlaintifiTs,  is  or  are  unable  to  proceed  in  the  cause,  1881. 
by  reason  of  any  other  Defendant  or  Defendants  not 
having  su£Sciently  answered  the  bill,  and  that  due  dili- 
gence has  been  used  to  obtain  a  sufficient  answer  or 
answers  from  such  other  Defendant  or  Defendants ;  — 
in  which  case  the  Court  shall  allow  to  the  Plaintiff  or 
Plaintiffs  such  further  time  for  proceeding  in  the  cause 
as  shall  appear  to  the  Court  to  be  reasonable.  And 
in  case  tlie  Plaintiff  or  Plaintiffs  do  appear  upon  the 
motion  to  dismiss,  and  give  the  undertaking  to  file  a 
replication,  and  take  the  other  proceedings  consequent 
thereon,  hereinbefore  required,  then  all  the  rules  and 
regulations,  with  respect  to  the  commission  and  the 
return  thereof,  and  the  setting  down  the  cause  for  hear- 
ing, and  the  rights  of  the  Defendant  with  respect  to  the 
commission,  in  case  of  any  default  on  the  part  of  the 
Plaintiff,  which  are  particularly  expressed  in  the  next 
order,  shall  apply  to  all  cases  under  this  order. 

XVII. 

That  where  the  Plaintiff  files  a  replication,  without 
having  been  served  with  a  notice  of  motion  to  dismiss 
the  bill  for  want  of  prosecution,  he  shall  serve  the 
subpoma  to  rejoin ;  and  in  case  he  requires  a  commis- 
sion to  examine  witnesses,  shall  obtain  and  serve  an 
order  for  such  commission,  within  three  weeks  from  the 
filing  of  the  replication,  and  such  commission  shall,  at 
the  latest,  be  returnable  on  the  first  return  of  the  second 
term  then  next  following :  and  the  Plaintiff  shall  give 
his  rules  to  produce  witnesses,  and  pass  publication  at 
the  latest  in  the  same  term,  and  shall  set  down  his 
cause  for  hearing,  and  duly  serve  the  subpctna  to  hear 
judgment  returnable  in  the  succeeding  term ;  and  if  the 
Plaintiff  shall  make  default  herein,  then  upon  appli- 
cation by  the  Defendant,  upon  notice  of  motion,  the 
Plaintiff's  bill  shall  stand  dismissed  out  of  Court  with 

costs, 
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1831.        costs,  unless  the  Court  shall  make  special  order  to  the 
contrary.     And  in  case  the  Plaintiff  serves  a  subpcena 
to  rejoin,  within  three  weeks  after  filing  the  replication, 
but  does  not  obtain  and  serve  an  order  (or  a  commis- 
sion to  examine  witnesses  within  that  time,  then  the 
Defendant  shall  be  at  liberty,  without  notice,  to  obtain 
an  order  for  a  commission  to  examine  witnesses,  re- 
turnable at  the  like  period  as  the  Plaintiff  is  entitled  to, 
pursuant  to  this  order,  and  shall  have  the  carriage  of 
such  commission.     And  if  the  Plaintiff  obtains  an  order 
for,  and  sues  out  a  commission,  and  neglects  to  execute 
and  return  the  same,  at  or  within  the  time  stated  in 
this  order,  the  Defendant  shall  be  entitled  to  an  order 
as  before  stated,  for  a  commission  returnable  on  the 
last  return  of  the  term  following  that  which  is  allowed 
to  the  Plaintiff  by  this  order,  for  the  return  of  his  com- 
mission.    And  when  any  commission  issues  pursuant 
to  this  order,  or  the  last  foregoing  order,  the  parties 
shall  have  liberty  to  execute  the  same  in  term  time,  and 
publication  shall  stand  enlarged  until  the  commission  * 
shall  be  returnable;  and  the  Plaintiff  shall  be  at  liberty 
to  set  down  the  cause,  in  the  mean  time,  without  the 
necessity  of  inserting  such  directions  in  the  order  for 
the  commission. 

XVIII. 

That  publication  shall  not  be  enlarged  except  upon 
special  application  to  the  Court,  made  upon  notice  sup- 
ported by  affidavit,  and  at  the  cost  of  the  party  apply- 
ing, unless  otherwise  ordered  by  the  Court. 

XIX. 

That  the  time  which  occurs  between  the  last  seal 
ader  Trinity  term,  and  the  first  seal  before  Michaelmas 
term,  and  between  the  last  seal  after  Michaelmas  term, 
and  the  first  seal  before  Hilary  term,  shall  not  be 

reckoned 
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reckoned  in  the  computation  of  time  which  is  allowed        1831. 
to  a  party  for  amending  any  bill,  for  filing,  delivering, 
or  referring  exceptions  to  any  answer,  or  for  obtaining 
a  Master's  report  upon  any  exceptions. 

XXIV. 

That  when  a  Defendant,  in  contempt  for  want  of 
answer,  obtains,  upon  filing  his  answer,  the  common 
order  to  be  discharged  as  to  his  contempt,  on  payment 
or  tender  of  the  costs  thereof,  or  the  Plaintifi*  accepts 
the  costs  without  order,  he  shall  not  by  such  acceptance 
be  compelled,  in  the  event  of  the  answer  being  insuffi- 
cient, to  re-commence  the  process  of  contempt  against 
the  Defendant,  but  shall  be  at  liberty  to  take  up  the 
process  at  the  point  to  which  he  had  before  proceeded. 

LXXVI. 

That  where  a  Master  is  directed  to  settle  a  convey- 
ance,  or  to  tax  costs  in  case  the  parties  difier  about  the 
same,  then  the  party  claiming  the  costs,  or  entitled  ta 
prepare  the  conveyance,  shall  bring  the  bill  of  costs,  or 
the  draft  of  the  conveyance,  into  the  Master's  office, 
and  give  notice  of  his  having  so  done  to  the  other 
party;  and  at  any  time  within  eight  days  after  such 
notice,  such  other  party  shall  have  liberty  to  inspect 
the  same  without  fee,  and  may  take  a  copy  thereof^  if 
he  thinks  fit.  And  at  or  before  the  expiration  of  the 
eight  days,  or  such  further  time  as  the  Master  shall  in 
his  discretion  allow,  he  shall  then  either  agree  to  pay 
the  costs  or  adopt  the  conveyance,  as  the  case  may  be, 
or  signify  his  dissent  therefrom,  and  shall  thereupon  be 
at  liberty  to  tender  a  sum  of  money  for  the  costs,  or  to 
deliver  a  statement  in  writing,  of  the  alterations  which 
he  proposes  in  the  draft  of  the  conveyance.  But  if  he 
make  no  such  tender,  nor  deliver  any  such  statement  in 
writing,  or  if  the  other  party  refuses  to  accept  the  sum 

S  £  so 
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18S1.  so  tendered,  or  to  adc^t  the  proposed  alterations  in  the 
draft  of  the  conveyance,  the  Master  shall  then  proceed 
to  tax  die  costs,  pr  settle  the  conveyance  according  to 
the  practice  of  the  Court.  And  in  case  the  taxed  costs 
shall  not  exceed  the  sum  tendered,  or  the  Master  shall 
adopt  the  proposed  alterations  in  the  draft  of  the  con- 
veyances, then  the  costs  of  the  taxation,  or  the  costs  of 
the  proceeding  with  respect  to  the  conveyance^  shall  be 
borne  by  the  other  party. 

LXXXII. 

And,  whereas  the  present  practice,  that  causes  can 
only  be  entered  for  hearing  during  the  time  of  term, 
and  that  the  subpcena  ad  audiendum  judicium^  can  only 
be  then  returnable,  is  productive  of  great  delay  and  in- 
convenience ;  It  is  hereby  further  ordered,  by  the  said 
Lord  High  Chancellor,  with  the  advice  and  assistance 
aforesaid,  that  from  henceforth  causes  may  be  set  down 
for  hearing,  and  the  subpoenas,  ad  audiendum  judicium^ 
served  and  returnable  on  any  day,  as  well  out  of  term 
as  in  term,  and  this  order  is  to  be  called  the  82d 
order. 

Brougham,  C 
John  Leach,  M.  R. 
Lancelot  Shadwell,  V.  C. 

And  it  is  hereby  itirther  ordered,  that  the  aforesaid 
82d  Order  shall  take  effect  immediately,  and  the  afore- 
said amended  orders  shall  take  e£fect  on  the  first  day  of 
Hilary  term  next. 

Brougham,  C. 

John  Leach,  M.  R. 

Lancelot  Shadwell,  V.  C. 
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ACCOUNT, 

1.  If  an  error  in  a  settled  account  is 
discovered  and  corrected  before 
suit,  and  a  bill  be  subsequently 
filed  to  surcharge  and  falsify,  the 
corrected  error  is  not  a  ground  for 
a  decree  to  surcharge  and  falsify. 
Davis  V.  Spurting.  Page  64 

2.  A  committee  of  a  lunatic  should 
have  the  previous  sanction  of  the 
Court  for  not  passing  his  accounts 
annually.     Anon*  113 

ACCOUNTANT. 

An  accountant  who  has  been  em- 
ployed in  a  bankruptcy,  has  no 
lien  on  the  bankrupt's  certificate 
for  the  payment  of  his  costs. 
Anon*  SSO 

ACCOUNTANT-GENERAL- 

See  Appeal,  2. 

ACCUMULATIVE. 
See  LegacYi  2. 


I  ADEMPTION. 

A  gift  of  a  sum  of  money  to  one^  to 
be  paid  out  of  the  produce  of  a 
real  estate,  directed  to  be  sold, 
followed  by  a  gift  to  others,  oi^ 
the  residue  of  that  produce,  is 
substantially  a  gift  of  the  whole 
estate,  and  not  a  gift  of  legacies, 
with  a  collateral  charge  upon  the 
estate ;  and  these  gifts  are  adeem- 
ed, if  the  testator  sell  the  estate 
in  his  lifetime.  NewboUv.  Road* 
knight.  Page  677 

See  Legacy,  5. 

ADVANCEMENT. 

See  Portions. 

AGENT. 

1 .  If  an  agent,  employed  to  purchase 
an  estate,  becomes  the  purchaser 
for  himself,  he  is  to  be  considered 
as  a  trustee  for  his  principal.  Lees 
V.  Nuttall.  53 

2.  An  executor,  who  is  employed  by 
his  co-executor  as  an  agent  to  sell 

S£  2 
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ao  estate,  which,  under  the  will  of 
the  testator,  the  co-executor  alone 
had  power  to  sell,  and  who  hands 
over  the  price  of  the  estate  to  his 
co-executor,  is  not  accountable 
for  the  misapplication  of  that  price 
by  the  co-executor,  because  he 
had  no  legal  right  to  retain  it, 
although,  by  the  will  of  the  tes- 
tator, the  price  of  the  estate,  when 
sold,  was  to  be  considered  as  part 
of  his  personal  estate.  Davis  v. 
Spurling.  Page  64 

S.  In  a  sale  under  a  decree,  the 
solicitor  of  the  plaintiffs,  having 
the  management  of  the  sale,  is 
to  be  considered,  as  between 
the  vendors  and  the  purchaser,  to 
be  the  agent  of  all  the  parties  to 
the  suit.  Da%  v.  PuUen.  296 
Sfe  Specific  Performance,  2. 

AGREEMENT. 

1.  A  court  of  equity  will  not  enter- 
tain a  bill  for  the  specific  per- 
formance of  an  agreement  to  pay, 
in  a  certain  event  which  has  hap- 
pened, an  annual  sum  by  quarterly 
instalments.  Brough  v.  Oddy.  55 
The  written  undertaking  of  one 
party  will  be  enforced,  although 
the  other  party  is  not  mutually 
bound  by  writing.  Palmer  v. 
Scott.  391 

S.  If  the  defendant  himself  writes 
the  agreement  for  the  purchase  of 
a  leasehold  house,  and  states  his 
own  name  in  the  third  person,  as 
** Mr.  A. B.  has  agreed;"  this  is 
a  good  contract  within  the  statute 
of  frauds,  though  he  does  not 
otherwise  sign  the  agreement. 
Propert  v.  Parker.  625 


4.  Lien  established  against  the  pro« 
duce  of  West  India  estates  in  re- 
spect of  supplies  furnished  to  the 
estates,  upon  an  agreement  im- 
plied from  the  course  of  dealing 
and  conduct  of  the  parties.  Si- 
mond  v.  Hibbert.  Page  719 

See  Bond,  1. 

Specific  Performance. 

ALIEN. 

Under  the  treaty  of  1794  between 
Great  Britain  and  America^  and 
the  act  of  the  37  G.  3.  c.  97.,  Ame- 
rican citizens  who  held  lands  in 
Great  Britain  on  the  28th  of  Oc- 
iober  1795,  and  their  heirs  and 
assigns,  are  at  all  times  to  be  con- 
sidered, so  far  as  regards  these 
lands,  not  as  aliens  but  as  native 
subjects  of  Chreat  Britain.  Sutton 
V.  Sutton.  663 

ALIENATION. 

1.  A  testator  bequeathed  the  divi- 
dends of  certain  stock  to  his 
nephew,  solely  for  the  mainten- 
ance of  himself  and  his  family, 
declaring  that  such  dividends 
should  not  be  capable  of  being 
charged  with  his  debts  or  engage- 
ments, and  that  he  should  have  no 
power  to  charge,  assign,  antici- 
pate, or  encumber  them ;  but  that 
if  he  should  attempt  so  to  do,  or 
if  the  dividends,  by  bankruptcy, 
insolvency,  or  otherwise,  should 
be  assigned  or  become  payable  to 
any  other  person,  or  be  or  become 
applicable  to  any  other  purpose 
than  for  the  maintenance  of  the 
nephew  and  bis  family,  bis  interest 
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therein  should  cease,  and  the 
stock  be  held  upon  trusts  for  his 
children :  long  subsequently  to 
the  date  of  the  will,  and  a  few 
weeks  prior  to  a  codicil  confirming 
it,  the  nephew  took  the  benefit  of 
the  Lords'  act  (1  G.4.  c.  119.)  in 
the  usual  way ;  and  some  years 
aflerwards  the  testator  died:  Held, 
that  this  insolvency  operated  as  a 
forfeiture  of  the  life-interest  given 
to  the  nephew  by  the  will.  Yar- 
nold  V.  Moorhouse.  Page  SG* 

2.  Where  trustees  under  a  will  have 
a  discretion  as  to  the  manner  of 
the  application  of  the  trust  fund 
for  the  benefit  of  a  particular 
person,  but  no  power  to  apply  it 
otherwise  than  for  the  benefit  of 
that  cestui  que  trust  during  his  lifci 
his  interest  passes  to  his  assignees 
under  the  insolvent  act,  notwith- 
standing a  proviso  in  the  will,  that 
he  shall  not  have  power  to  sell, 
mortgage,  or  anticipate  the  in- 
come of  the  fund.  Gteen  v.  Spicer. 

895 

3.  Where  stock  was  given  upon 
trust  for  A.  for  life,  and  after  his 
decease,  for  his  children,  with  a 
proviso,  that  A.'&  life-interest 
should  not  be  subject  to  any 
alienation  or  disposition  by  sale, 
mortgage,  or  otherwise,  in  any 
manner  whatsoever;  and  in  case 
he  should  charge,  or  affect  to 
charge,  affect,  or  incumber  the 
same,  such  mortgage,  sale,  or 
other  disposition,  so  made  by  him, 
should  operate  as  a  complete  for- 
feiture thereof,  and  the  same 
should  devolve  upon  the  persons 
next  entitled:  Held,  that  on  A.*s 


bankruptcy,  his  life  interest  passed 
to  his  assignees,  to  the  exclusion 
of  his  children.    Lear  v.  Leggett. 

Page  690 

AMENDMENT. 

1.  A  second  order  to  amend,  ob- 
tained by  petition  of  course,  is 
irregular,  though  obtained  before 
answer  :  (but  see  tn/hz,  2.) 

The  acceptance  of  the  90s* 
costs  by  the  clerk  in  court  of  the 
defendant,  is  a  waiver  of  the  irre- 
gularity of  a  second  order  to 
amend  obtained  as  of  course. 
Tarleton  v.  Dyer  ;  Barnes  ▼.  Wil' 
son.  1 

2.  The  thirteenth  of  the  new  orders 
does  not  apply  to  amendments 
made  upon  exceptions  to  the  an- 
swer being  submitted  to  or  al- 
lowed :  nor  does  it  apply  to 
amendments  made  before  any  an- 
swer is  put  in :  but  in  all  cases  to 
which  it  does  apply,  notice  is  ne- 
cessary as  well  as  an  affidavit, 
unless  the  Court  upon  the  parti- 
cular circumstances  dispenses  with 
it.     Bird  v.  Hustler.  325 

See  the  new  order.  769 

3.  It  is  irregular  to  obtain  an  order 
to  amend,  when  more  than  six 
weeks  have  elapsed  from  the  time 
when  the  answers  of  all  the  de- 
fendants, who  are  stated  to  be 
within  the  jurisdiction,  are  to  be 
deemed  sufficient,  though  no  an- 
swer has  been  filed  by  another 
person,  alleged  to  be  out  of  the 
jurisdiction,  against  whom  process 
is  prayed,  when  he  shall  come 
within  the  jurisdiction.  King  of 
Spain  V.  Hullett.  7 

3E  3 
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4.  In  general,  under  the  thirteenth 
order,  amotion  for  leave  to  amend 
a  bill  which  hai  been  previously 
amended,  miut  be  made  on  notice. 
Freme  v.  Best.  Page  79 

&,  Foriml  amendments  will  be  per- 
mitted to  be  made,  without  notice, 
though  the  bill  has  been  amended 
previoiuly.     Smith  v.  Evani.     80 

<t.  A  Kcood  order,  giving  the  plain* 
titrieave  to  amend,  made  upon  an 
ex  parte  application.  Cottingham 
T.  PiOti.  81 

?•  If  a  bill,  afler  being  filed,  is  then 
amended,  it  \»  irregular  to  put  it 
again  upon  the  file  without  a  fresh 
signature  to  the  drafl,  although 
the  amendmenta  have  only  re- 
duced it  to  the  shape  in  which  it 
wai  orifpnally  drawn  and  signed 
by  counsel.    Burch  v.  Rich.     156 

8.  Order  made  ex  parte  to  discharge 
a  defendant  in  contempt  without 
payment  of  costs,  on  certificate 
that  the  bill  bad  been  amended 
since  the  contempt.  Gray  v. 
CampMl;  Snuth  v.  Campbell. 

'•        323 

9.  On  the  allowance  of  exceptions 
to  the  answer,  leave  given  et parte 
to  the  plaintiff  to  amend  his  bill, 
although  it  had  been  previously 
amended.    Mendizabel  v.  HuUett. 

32i 

10.  An  order  to  amend,  obtained  in 
Tiolation  of  the  thirteenth  of  the 
new  orders,  may  be  treated  as  a 
mere  nullity;  although,  therefore, 
it  remuns  undischarged,  it  is  no 
answer  to  a  motion  to  dismiss  the 
bill.    De  Geneve  v.  Haniiam, 

494 


AMERICA. 
&e  Alibk. 

ANNUITY. 

1.  Where  an  annuity  is  granted  for  a 
term  of  years,  to  be  paid  half- 
yearly,  and,  at  the  same  time,  pro- 
missory notes  are  given  by  the 
grantee  for  the  payment  of  each 
half-year's  annuity  when  it  be- 
comes due,  and  it  appears  that  the 
several  half-yearly  payments  will 
repay  the  purchase -money  with 
interest,  exceeding  the  rate  of  5^ 
per  cent.,  the  transaction  is  usurious. 
Fereday  v.  tf^htwkk.       Page  45 

2.  Where  a  testator  directs  a  go- 
vernment annuity  of  a.  certain 
amount  to  be  purchased  for  his 
wife  within  a  given  time,  and  the 
wife,  at  the  request  of  the  execu- 
tors, assents  to  postpone  the  time 
of  purchase,  and  afterwards  dies 
before  it  is  purchased,  her  personal 
representative  will  be  entitled  to 
the  sum  which  would  have  pur- 
chased the  annuity.  Dawton  v. 
Heam.  606 

3-  Where  an  annuity  is  given  to  a 
charitable  insiitution  for  ever  upon 
a  condition,  and  is  once  accepted 
and  acted  upon,  it  cannot  after- 
wards  be  renounced  at  pleasure; 
although  the  gift  is  coupled  with  a 
direction,  that,  upon  the  neglect 
or  refusal  of  the  institution  at  any 
time  to  act  upon  the  condition, 
the  annuity  shall  be  applied  in 
another  manner.  Attorney  Ge- 
neral V.  ChriH's  HoepilaL       69$ 
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ANSWER. 

1.  If  the  plaintiff  read  a  passage 
from  the  defendant's  answer,  as 
evidence  of  a  particular  fact,  the 
defendant  has  no  right  to  read 
subsequent  matter  connected  with 
it  by  such  words  as  **  but"  and 
**  and,"  unless  the  subsequent 
matter  be  explanatory  of  the 
passage  read  by  the  plaintiff. 
Davis  V.  Spurling,  Page  64 

2.  The  eighth  of  the  new  orders 
applies  only  to  the  case  of  ex- 
ceptions ;  and  if  the  plaintiff  after- 
wards move  to  amend  his  bill,  the 
defendant  is  entitled  to  an  order 
for  time  to  answer,  according  to 
the  old  practice.  Fosbrooke  v. 
Balguy.  624 

3.  If  the  time  for  referring  a  far- 
ther answer  for  insufficiency  upon 
the  old  exceptions  under  the  sixth 
order  has  expired,  it  cannot  after- 
wards be  revived  by  referring  the 
answer  for  impertinence. 

Semble,  it  is  too  late  to  except 
to  an  answer  for  impertinence, 
-  when  the  time  has  expired,  after 
which,  according  to  the  new 
orders,  the  answer  is  to  be  deemed 
sufficient.    Jeffrey  v.  M^Cabe. 

7S9 
See  Impertinence,  1. 

APPEAL. 

1.  Decree  varied  on  appeal  in  re- 
spect of  costs  only.  BurJeett  v. 
Spray.  113 

2.  Where  an  order,  directing  money 
to  be  paid  out  of  court  is  appealed, 
the  Accountant  General  is  justi- 


fied in  delaying  to  comply  with 
the  order  till  there  has  been  time 
for  the  appellant  to  make  a  spe- 
cial application  for  a  stay  of  pro- 
ceedings to  the  court  below.  Fer^ 
gMSon  V.  Tadman.  Page  S31 

See  Enrolment  of  Decree. 

APPORTIONMENT. 
See  Devise,  1. 

APPROPRIATION. 
See  Legacy,  9. 

ARBITRATION. 

1.  If  the  assignees  of  a  bankrupt 
attend  meetings  under  a  reference 
to  which  the  bankrupt  was  a  party, 
and  make  no  objection  to  the  pro- 
ceedings, they  will  be  considered 
as  adopting  them,  and  be  bound 
by  the  award.  Dod  v.  Herring; 
Ex  parte  Herring.  153 

2.  Jurisdiction  of  the  Court  of 
Chancery  in  awards,  under  the 
9  &  10  W.^.  c.  15.  In  the  matter 
of  Joseph  and  Webster.  496 

ARREST. 

A  person  who  is  senred  with  a 
subpeena  ad  testificandum  in  ZrOM- 
don^  and  is  at  the  time  resident 
there,  is  not  protected  from  arrest 
in  the  interval  between  the  service 
of  the  subpoena  and  the  day  ap- 
pointed for  his  examination. 

Sentblcj  A  witness,  who  comes 
to  London  in  order  to  be  ex- 
amined, is  protected  from  arrest 
during  the  whole  time  that  he 
remains  in  London  bondJid€  tot 
the  purpose  of  gimg-evide&ce* 
8£  4 
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A  witoeu  ia  not  protected  in 
going,  three  days  before  the  day 
appointed  by  the  examiner  for 
his  examination,  to  the  solicitor's 
office  to  look  at  the  interroga- 
toriei)  with  a  riew  to  prepare 
hiauelf  to  give  his  evidence  ac- 
curately. Gibbt  V.  PhiUipton. 

Page  19 

ASSETS,  ADMINISTRATION 

OF. 
■Where  a  testator  creates  a  mixed 
and  general  fund  from  real  and 
personal  estate,  and  directs  thnt 
fund  to  be  applied  in  payment  of 
debts  and  legacies,  the  real  and 
the  pergonal  estate  must  co:i- 
tribute,  in  proportion  to  their 
relative  amounts,  to  the  payment 
of  the  debts  and  legacies:  and  if 
some  of  the  legacies  fail  by  lap^c 
or  othervise,  that  part  of  the  fund 
which  would  have  been  applicable 
to  those  purposes,  being  undis- 
posed of,  belongs,  as  far  as  it  is 
composed  of  real  estate,  to  the 
heir ;  and,  as  far  as  it  is  composed 
of  personal  estate,  to  the  next  of 
kiD.     Roberts  v.  Walker.  7:32 

jSee  Insolvent,  1. 

Debtok  akd  Creditor,  2, 3. 

Mortgage,  1. 

Parties,  S* 

ASSIGNMENT. 

I.  Where    the    allowance    to    the 

assistant  parliamentary  counsel  to 

;  the  Lords  of  the  Treasury  be  as- 

Mgnable,  Qftare.  Cooper  v.  ReiUy. 

560 

fi.  In  order  to  constitute  an  eqi 

table  aingDment,  there  must  be 


an  engagement  to  pay  out  of  the 
particular  fund.  WaUon  v.  The 
Bute  qf  fTeliin^on.        Page  602 

AWARD. 

See  Arbitration. 


BANKRUPT. 

1.  If  the  assignees  of  a  bankrupt 
attend  meetings  under  a  reference 
to  which  the  bankrupt  was  a  party, 
and  make  no  objection  to  the  pro. 
ceedjngs,  they  will  be  considered 
as  adopting  them,  and  be  bound 
by  tlie  award.  Dod  v.  Herring  i 
Ex  parte  Herring.  153 

2.  Where  stock  was  given  upon  trust 
for  A.  for  life,  and  after  his  de- 
cease, for  his  children,  with  a 
proviso,  that  A.'e  life  interest 
should  not  be  subject  to  any  alien, 
ation  or  disposition  by  sale,  mort- 
gage, or  otherwise,  in  any  manner 
whatsoever ;  and  in  case  he  should 
charge,  or  affect  to  charge,  affect, 
or  incumber  the  same,  such  mort- 
gage, sale,  or  other  disposition,  so 
made  by  him,  should  operate  as  a 
complete  forfeiture  thereof,  and 
the  same  should  devolve  upon  the 
persons  next  entitled :  Held,  that 
on  A.'t  bankruptcy,  bis  life  inter- 
est passed  to  his  assignees,  to  the 
exclusion  of  his  children.  Lear 
Leggai.  690 

See  LiSN,  1. 

BARON  AND  FEME. 

Where  the  husband  purchases   an 

estate,  but  the  whole  consider- 
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ation  is  paid  by  the  sister  of  the 
wife,  upon  condition  that  the  estate 
be  settled  to  the  use  of  the  hus- 
band and  wife  in  tail,  there  the 
case,  though  within  the  letter  of 
the  statute  of  the  1  i  Hen,  7.  c.  20., 
is  not  within  the  equity  of  the 
statute :  and  the  alienation  of  the 
wife,  after  the  death  of  the  hus- 
band, is  valid.     WatHm  v.  Lewis, 

Page  378 

BOND. 

At  the  time  of  executing  a  bond  to 
secure  a  sum  of  money,  the  obli- 
gors procure  a  letter  from  the 
obligee,  stating  his  intention  not 
to  call  in  the  money  within  a  spe- 
cified period,  if  the  interest  be 
regularly  paid :  the  letter  is  a 
binding  undertaking. 

Payments  of  interest  made  one 
or  even  two  days  after  they  be- 
came due,  are  no  defeasance  of 
the  undertaking,  if  the  grantor 
accepts  them  without  objection. 
Norton  v.  Wood.  1  78 

See  Legacy,  5. 


CALICO  PRINTING. 
See  Injunction,  1. 

CAVEAT. 
See  Enrolment  of  Decree 

CHARGE. 

1.  A  testator  devises  lands  to  R.  in 
fee,  and  reciting  that  he  has  exe- 
cuted a  bond  for  the  due  payment 
of  a  certain  annuity,  be  charges 


the  lands  so  devised,  and  also  the 
said  i2.,  his  heirs,  executors,  and 
administrators,  with  the  payment 
of  that  annuity;  he  then  gives 
divers  pecuniary  legacies,  and 
directs  the  residue  of  his  personal 
estate  to  be  divided  equally  be- 
tween JR.  and  W. :  Held,  that  the 
annuity  is  primarily  a  charge  upon 
the  lands  devised,  and  upon  R. 
personally,  in  exoneration  of  the 
personal  estate.  JVelby  v.  Rock- 
cliff.  Page  571 

2.  Whether  a  sum  directed  to  be 
raised  out  of  the  rents  and  profits 
of  a  real  estate  is  to  be  raised  by 
annual  rents  and  profits,  or  by  sale 
or  mortgage,  is  a  question  of  in- 
tention, to  be  collected  from  the 
context  of  the  will,  and  from  the 
purposes  to  which  the  money  is  to 
be  applied.      Wilson  v.  HaUUey. 

590 

See  Ademption,  1. 

Devise,  L 

CHARITY. 

1.  Where  a  testator,  who  has  given 
his  personal  estate  to  charitable 
uses,  contracts  to  sell  real  estate, 
but  the  sale  is  not  completed  in 
his  lifetime,  his  lien  upon  the 
estate  for  the  amount  of  the  pur- 
chase-money, is  an  interest  in 
land,  within  the  statute  of  mort- 
main, and  the  purchase-money 
will  not  pass  by  his  will  to  a 
charity.     Harrison  ▼*  Harrison* 

71 

2.  If  a  trustee,  to  whom  a  legacy  is 
bequeathed  upon  trust  to  purchase 
lands  for  charitable  purposes,  re- 
ceives the  money  and  lays  it  out 
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ID  landsy  which  are  cooTeyed  to 
him  upon  the  trusts  expressed  in 
the  will ;  the  trust  thus  executed 
is  contrary  to  the  mortmain  act, 
and  will  not  be  carried  into  effect 
by  the  Court.  Attorney  General 
▼.  Ackland.  Page  243 

See  Annuity,  3. 

CHILDREN. 

Wherever  the  general  description  of 
children  in  a  will  would  include 
legitimate  children,  it  cannot  also 
be  extended  to  illegitimate  chil- 
dren. 

A  testator  devised  a  leasehold 
in  trust  for  his  *'  grandchild,  Eliza- 
beth,  the  only  surviving  child  of 
his  son  William^**  and  gave  the 
residue  of  his  property,  after  the 
death  of  his  wife  and  daughter,  to 
all  the  children  of  his  sons  James 
and  WUHam^  and  of  his  daughter 
Mary  J  in  equal  shares ;  Elizabeth 
was  illegitimate,  and  William  had 
no  other  child :  Held, 

That  Elizabeth  did  not  take  any 
share  of  the  residue.  Bagley  v. 
MMard.  581 

CLERK  IN  COURT. 

jB.,  by  the  directions  of  a  solicitor 
who  was  then  concerned  for  a  de- 
fendant T.,  had  acted  as  clerk  in 
Court  for  T.,  and  in  1816  filed  his 
answer;  after  that  time  T.  was 
generally  resident  abroad ;  in  1822 
an  order  was  made  directing  that 
service  of  the  subpoena  on  his  clerk 
in  Court  should  be  good  service  ; 
at  the  hearing  in  1823  no  person 
appeared  for  7.,  and  a  decree  nisi 


was  pronounced  against  bim ;  in 
1829,  the  solicitor,  upon  an  ap- 
plication made  to  him  by  the 
Plaintiff,  declined  to  receive  a 
notice  on  the  behalf  of  T.,  stating 
that  he  had  long  since  ceased  to 
be  concerned  for  him,  and  that  he 
knew  not  where  he  was,  nor 
whether  he  was  alive  or  dead ;  in 
1829  the  Plaintiff  obtained  an 
order  that  service  of  the  subpcena 
to  shew  cause  against  the  decree 
on  the  clerk  in  court  of  T.  should 
be  good  service  ;  and  the  tubpcena 
was  served  on  ^.,  who  had  not 
for  many  years  done  any  act  as 
clerk  in  court  for  T. :  Held, 

That  Bn  was  to  be  considered 
as  still  the  clerk  in  court  of  7*., 
and  that  the  service  of  the  subpoena 
was  strictly  regular.  Cosier  v. 
Turnor.  Page  311 

COMMISSION  TO  ASCERTAIN 
BOUNDARIES. 

1.  In  order  to  sustain  a  bill  for  a 
commission  to  ascertain  bounda- 
ries^ the  plaintiff  must  establish, 
by  the  admission  of  the  defendant 
or  by  evidence,  a  clear  legal  title 
to  some  land  in  the  possession  of 
the  defendant,  and  also  a  ground 
for  equitable  relief:  and  where 
the  quantity  of  the  land  of  the 
plaintiff,  in  the  possession  of  the 
defendant,  is  doubtful  upon  the 
evidence,  the  Court  will  direct  a 
commission  or  an  issue,  as  will 
best  answer  the  justice  of  the  case. 
Godfrey  v.  Littel.  59 

2.  To  a  bill  for  a  commission  to  as- 
certain boundaries,  all  persons 
having  any  interest  in  the  pro- 
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perty,  are  necessarj  parties.  Ray- 
ley  V.  BesU  Page  659 

COMMITMENT. 
See  Contempt,  S. 

CONDITION, 

Where  an  annuity  is  given  to  a  cha- 
ritable institution  for  ever  upon  a 
condition,  and  is  once  accepted 
and  acted  upon,  it  cannot  after- 
wards be  renounced  at  pleasure ; 
although  the  gift  is  coupled  with 
a  direction,  that,  upon  the  neglect 
or  refusal  of  the  institution  at  any 
time  to  act  upon  the  condition, 
the  annuity  shall  be  applied  in 
another  manner.  Attorney  Gc' 
neral  v.  Christ's  Hospital.        626 

CONFIRMATION. 

In  order  to  work  confirmation,  the 
party  said  to  confirm  must  know 
the  law  as  well  as  the  fact.  Cocke" 
reU  V.  Cholmeley*  418 

CONTEMPT, 

1.  A  party  who  is  in  contempt  for 
disobedience  to  an  order  in  a 
cause,  is  not  thereby  precluded 
from  making  a  motion  in  another 
cause,  having  a  reference  to  a  dis- 
tinct subject,  though  precisely 
between  the  same  parties.  Seni' 
hie.    Clark  Y.Deto.  103 

2.  Order  made  ex  parte  to  discharge 
a  defendant  in  contempt  for  not 
answering,  on  certificate  of  an- 
swer filed  and  tender  of  costs. 

Order  made  ex  parte  to  dis- 
charge a  defendant  in  contempt 


without  payment  of  costs,  on  cer- 
tificate that  the  bill  had  been 
amended  since  the  contempt. 
Gray  v.  Campbell;  Smith  v. 
Campbell.  Page  323 

2.  An  ex  parte  order  of  commitment 
for  a  contempt  is  not  irregular, 
because  it  has  been  granted  abso- 
lutely in  the  first  instance,  al« 
though  the  person  guilty  of  the 
contempt  is  not  a  party  in  a 
cause. 

Whether  the  Court  will  make 
an  ex  parte  order,  that  a  person 
guilty  of  a  contempt  shall  stand 
absolutely  committed,  upon  the 
testimony  of  a  single  witness, 
qucere?    Ex  parte  Clarke.       563 

CONTINGENCY. 

A  reversion  depending  upon  the 
contingency  of  the  tenant  for  life, 
who  was  sixty-three  years  of  age 
and  a  bachelor,  dying  without 
issue,  is  not  the  subject  of  esti- 
mate or  calculation. 

But  the  purchaser  of  this  rever- 
sion having,  in  his  treaty  with  the 
vendor,  proposed  to  deduct  one 
half  of  the  reversion  in  respect  of 
such  contingency,  and  the  treaty 
having  been  concluded  upon  that 
basis,  the  Court,  as  between  the 
vendor  and  purchaser,  will  value 
the  contingency  accordingly. 
Baker  v.  Bent.  224> 

COPYRIGHT. 

A  plaintiff  who  complains  of  a  piracy 
of  his  work,  has  no  remedy  in 
equity,  unless  he  establish  a  title 
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to  an  injunction;  and  then  the 
account  will  follow. 

The  Court  will  not  grant  an  in- 
junction, but  will  leave  the  plain- 
tiff to  seek  his  legal  remedy, 
where  the  matter,  which  is  the 
subject  of  the  alleged  piracy, 
forms  but  a  very  inconsiderable 
part  of  the  plaintiff's  work,  and 
contains  merely  calculations,  and 
when  the  work  complained  of  has 
been  published  some  years.  Baily 
V.  Taylor.  Page  73 

COSTS. 

1.  SembUy  if  a  bill  be  dismissed  at 
the  hearing  with  costs,  and  the 
plaintiff  be  then  out  of  the  juris- 
diction, and  the  plaintiff's  suit  be 
so  frivolous  and  vexatious,  that 
the  bill  could  not  have  been  filed 
hondjide  in  expectation  of  a  fa- 
vourable decree  —  or  if  the  soli- 
citor of  the  plaintiff  guarantee  his 
client  against  the  costs  of  the  suit 
—  the  Court,  upon  the  petition  of 
the  defendant,  will  compel  the  so- 
licitor of  the  plaintiff  to  pay  the 
taxed  costs.     Cockle  v.  Whiting. 

43 

2.  A  trustee,  refusing  to  pay  a 
legacy  without  the  direction  of 
the  Court,  in  a  case  which  ad- 
mitted of  no  doubt,  was  refused 
his  costs,  but  was  not  made  to  pay 
the  costs  of  the  suit,  because  he 
might  have  acted  from  ignorance, 
and  not  from  any  improper  motive. 
Knight  V.  Martin.  70 

8.  Where  a  cestui  que  trusty  having 
a  life  interest  only,  is  declared 
entitled  to  his  costs  out  of  the 


trust  property,  the  Court  will  not 
give  him  a  mere  lien  on  it,  to  be 
enforced  by  subsequent  proceed- 
ings, but  will  direct  an  immediate 
sale  for  the  purpose  of  defraying 
them. 

Decree  varied  on  appeal  in  re- 
spect of  costs  only.  Burkett  v. 
Spray.  Page  1 13 

4.  In  a  suit  instituted  by  a  solicitor 
for  payment  of  costs  due  to  him 
from  a  client,  it  appeared  by  the 
answer,  that  he  had  not  delivered 
a  signed  bill  conformably  to  the 
act  of  parliament:  a  bill  duly 
signed  was  subsequently  delivered, 
and  that  fact  was  put  in  issue  by 
a  supplemental  bill :  Semble^  the 
defect  in  the  title  of  the  plaintiff, 
as  it  stood  at  the  institution  of  the 
suit,  was  not  cured : 

But  held,  that  tlie  objection,  not 
having  been  urged  at  the  original 
hearing,  could  not  be  taken  at  the 
hearing  on  further  directions. 
Pritchard  v.  Draper.  191 

5.  Extra  costs,  occasioned  by  a  mis- 
take of  the  Master,  allowed  to  a 
creditor  proving  his  debt  against 
a  lunatic's  estate.     In  re  Buckle. 

360 

6.  Where,  upon  a  bill  filed  by  a 
simple  contract  creditor,  the  only 
specialty  creditor  is  restrained  by 
injunction  from  proceeding  in  his 
action  at  law,  and  it  turns  out  up- 
on the  Master's  report^  that  the 
assets  are  insufficient  to  pay  the 

'  specialty  creditors,  the  executor 
will  have  his  costs  out  of  the 
assets,  but  not  the  plaintiff.  Young 
V.  Everest.  426 

7*  Where  a  trust  estate  descended 
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to  one  who  refused  to  execute  a 
conveyance  to  the  cestui  que  trust, 
after  it  was  approved  by  his  soli- 
citor, unless  he  were  paid  a  sum 
of  money,  the  Court  ordered  the 
conveyance,  with  costs  against  the 
defendant.   Watts  v.  Turner. 

Page  634 

8.  A  simple  contract  creditor,  who 
files  a  bill  for  the  administration 
of  assets,  will  not  be  allowed  his 
costs,  if  the  estate  is  not  sufficient 
for  the  payment  of  specialty  debts. 
Rowland  v.  Tucker,  635 

9*  Assignees  of  an  insolvent  mort- 
gagor are  not  entitled  to  the  costs 
of  a  suit  for  foreclosure,  though 
they  by  their  answer  disclaim,  and 
say  that  if  they  had  been  applied 
to,  they  would  have  released  the 
equity  of  redemption.  Collins  v. 
Shirley.  638 

10.  A  person  named  a  trustee  with- 
out his  knowledge,  and  in   that 
character  made  a  party  to  the  suit, 
having  never  accepted  the  trusts, 

is  entitled  to  his  costs  as  between 
solicitor  and  client.  Sherratt  v. 
Betitley.  655 

11.  Under  an  award  in  a  cause, 
which  award  was  afterwards  made 
an  order  of  court,  the  costs  of 
certain  parties  were  directed  to 
be  taxed  and  paid  to  them  out  of 
the  fund:  a  part  of  those  costs 
was  incurred  in  proceedings  upon 
a  case  sent  to  law ;  when  the  bills 
were  carried  in  for  taxation  it  was 
discovered  that  the  person  who 
had  acted  as  their  solicitor 
throughout  the  suit,  and  who  had 
already  been  paid  in  full,  was  not 
a  solicitor^  but  an  attorney  only ; 


the  Master  thereupon  disallowed 
all  the  items  in  the  bills  except 
disbursements  to  the  clerk  in 
court,  and  his  taxation  was  con- 
firmed on  appeal.  Prebble  v.  Bog'^ 
hurst.  Page  744 

12.  After  the  Plainti£&'  costs  had 
been  taxed  and  paid,  it  was  dis- 
covered that  their  agent  in  the 
cause  had  never  been  admitted  as 
a  solicitor;  and  an  order  was 
thereupon  made,  that  the  Master 
should  review  his  taxation,  and 
disallow  all  such  items  as  did  not 
consist  of  fees  paid  to  the  clerk 
in  court,  with-  a  view  to  having 
them  refunded.  Coates  v.  Hawk' 
yard.  746 

13.  It  appearing,  upon  a  reference 
to  tax  an  agent's  bill  of  costs  in 
a  Chancery  suit,  that  he  never  had 
been  a  solicitor  of  the  court,  the 
Master  was  directed  to  disallow 
all  the  items,  except  those  for  dis« 
bursements  made  to  his  clerk  in 
court.     Sumner  v.  Ridgtoay.    748 

14.  If  a  motion,  after  being  refused 
with  costs  in  the  court  below,  be 
renewed  upon  new  facts  and  evi- 
dence in  the  court  of  appeal,  it 
may  be  granted  with  costs,  it 
being  substantially  an  original 
motion.  In  the  Matter  of  Joseph 
and  Webster.  496 

CREDITOR. 
See  Costs,  6.  8. 

Debtor  and  Creditor. 
Parties,  3. 

COUNSEL. 
See  Assignment,  1. 
Receiver,  3. 
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CROSS  EXAMINATION. 
See  Witness,  3. 

CROSS  REMAINDERS. 

Where  estates  tail  are  devised  to 
more  than  two  persons  as  tenants 
in  common,  and  it  is  manifest  that 
the  testator  did  not  intend  that 
any  part  of  the  estate  should  go 
over  unless  there  were  a  failure  of 
issue  of  all  the  devisees,  there  the 
devisees  take  cross  remainders. 

Where  estates  tail  are  given  to 
two  persons  only  as  tenants  in 
common,  there  cross  remainders 
between  them  will  be  implied,  al- 
though there  is  no  expressed  in. 
tention  that  no  part  of  the  estate 
should  go  over  until  the  failure  of 
issue  of  both,  unless  the  limitation 
to  them  be  successively,  severally, 
or  respectively.  Lix>esey  v.  Har- 
ding.  Page  636 

CUSTOMARY  TENEMENTS. 

Where  a  customary  tenement  is  free- 
hold, and  the  lord,  being  only 
tenant  for  life  of  the  manor,  pur- 
chases the  fee  of  the  customary 
tenement,  the  seignory  is  sus- 
pended during  the  life  of  the  lord, 
but  revives  at  his  death,  and  the 
customary  tenement  descends  to 
his  heir.  32 

Sed  quisre,  p.  750. 

Where  the  custom  of  a  manor 
requires  a  bargain  and  sale,  as  well 
as  a  surrender  and  admittance,  to 
pass  the  customary  tenement,  the 
freehold  is  in  the  tenant^  and  not 


in  the  lord.    Bingham  v.  JVocd- 
gate.  Page  32 

DEBTOR  AND  CREDITOR. 

1.  Where  a  lease  of  mines  is  taken 
by  six  persons,  for  the  purpose  of 
working  them  in  partnership,  and 
the  managing  partner  becomes,  in 
the  course  of  such  management, 
indebted  to  the  concern,  his  in- 
terest in  the  partnership  is  in  the 
first  place  applicable  to  satisfy  his 
debt  to  the  concern.  Fereday  v. 
Wigkhoick.  45 

2.  In  a  suit  instituted  in  1814^  to 
administer  the  personal  estate  of 
an  intestate  who  died  in  1807» 
the  Master  reported  that  no  debts 
had  been  proved,  and  by  the 
decree  on  further  directions,  in 
ISn,  the  whole  of  the  residue 
was  apportioned  and  distributed ; 
but  as  the  plaintiff  was  then  an 
infant,  his  share,  amounting  to 
four-ninths  of  the  fund,  was  re- 
tained, and  carried  to  his  separate 
account.  In  1825,  a  foreign 
prince,  claiming  to  be  a  creditor 
of  the  intestate,  petitioned  for  leave 
to  prove  his  debt  against  the  sum 
remaining  in  court ;  and  the  plain- 
tiff, coming  of  age  soon  afVer,  ap- 
plied to  have  that  sum  paid  out : 
Held,  that  the  creditor  was  not 
precluded  by  the  previous  pro- 
ceedings, or  the  lapse  of  time, 
from  tendering  such  proof  before 
the  Master ;  but  that  every  de- 
fence should  be  allowed  there, 
which  would  have  been  competent 
upon  a  new  bill ;  that  the  debt,  if 
established,  must  be  restricted,  as 
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against  the  fund  in  court,  to  that 
proportion  which  the  plaintiffs' 
share  bore  to  the  whole  amount 
distributed;  and,  therefore,  that 
after  reserving  a  sum  equal  to 
four-ninths  of  the  claim,  the  re- 
sidue of  the  fund  ought  to  be  paid 
out  to  the  plaintiff.  Grey  v. 
Somerville.  Page  338 

3.  Under  the  common  decree  in  an 
administration  suit,  a  creditor  ap- 
plied to  prove  a  debt  which  was 
barred  by  lapse  of  time  ;  and  the 
executors  refusing  to  interfere, 
the  Plaintiff,  a  residuary  legatee, 
insisted  on  setting  up  the  objection 
of  the  statute : 

Held,  that  it  was  competent  for 
the  Plaintiff,  or  any  other  party 
interested  in  the  fund,  to  take  ad- 
vantage of  the  statute  before  the 
Master,  notwithstanding  the  re- 
fusal of  the  executors. 

Whether  the  Master  is  himself 
bound  to  take  the  objection. — 
Quieref     Shetoenv,  Vanderkorst* 

347 

DEVISE. 

1.  A  testator  by  will  gives  his  moiety 
of  an  estate  called  i/.,  to  his  sister 
and  her  children,  and  subsequently 
by  a  codicil  which  purports  to  give 
them  the  whole  of  that  estate  if 
he  shall  possess  it  at  his  death, 
charges  it  with  a  sum  of  money 
to  legatees:  at  the  date  of  the 
will  and  codicil  he  was  owner  of 
only  one  moiety  of  H,^  but  before 
his  death  he  acquired  the  other : 
Although  the  devise  fails  as  to  the 
after-purchased  moiety,  the  charge 
is  good  for  the  whole  sum^  and 


equity  will  make  no  apportion- 
ment.   Lushington  v.  Sexvell, 

Page  169 

2.  A  devise  and  bequest  of  '*  all  my 
estate  and  effects,  both  real  and 
personal,  which  I  shall  die  pos- 
sessed of,"  extends  to  lands  pur- 
chased by  the  testator  after  the 
date  of  his  will :  and  therefore  the 
heir,  taking  benefits  under  the 
will,  must  elect.  Churchman  v. 
Ireland.  250 

But  see  Johnson  t.  Tdford.  244 

3.  A  testator  devised  a  farm  to  his 
two  sons,  with  permission  to  dis- 
pose of  it  to  certain  persons,  if 
they  thought  proper:  but  if  it 
should  not  be  sold,  he  bequeathed 
it,  afler  the  decease  of  either  of 
his  sons,  to  the  survivor,  and  di- 
rected that,  after  the  death  of 
both,  it  should  be  sold,  and  the 
money  divided  equally  between 
the  children  of  his  sons :  Held, 

That  the  sons  were  only  joint 
tenants  for  life  with  a  power  of 
sale; 

That  they^  could  make  a  g^d 
title,  and  give  discharges  for  the 
purchase  money ; 

That  they  were  joint  tenants 
for  life  of  the  purchase  money; 
and  that,  upon  the  dtsath  of  Uie 
survivor,  it  would  devolve  to  their 
children.    Breedon  v*  Breedon* 

413 

4.  A  testator  devised  in  the  follow- 
ing words:  <<  as  to  the  rest  of  my 
estate,  the  two  houses,  one  in  ^. 
JohrCs  Lane^  and  the  other  in 
Foggtvell  Court,  in  Charter-house 
Lane,  1  give  to  my  wife  for  her 
life,  and  after  her  decease  that  in 
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St.  John's  Lane  to  my  daughter ; 
the  other  between  my  two  sons, 
to  be  equally  divided:"  Held, 
that  the  daughter  took  only  an 
estate  for  life,  in  the  house  in  St. 
John's  Lane.    EsdaUe  v.  Gall. 

Page  540 

5.  A  devise  of  real  estate  to  all  the 
younger  children  of  the  testator's 
daughter,  as  tenants  in  common, 
with  a  devise  over  in  case  they 
should  all  die  under  twenty-one, 
or  be  married  without  consent, 
would  give  a  vested  interest,  sub- 
ject to  be  devested  in  that  event, 
unless  a  different  intent  appeared 
from  the  subsequent  part  of  the 
will. 

The  first  husband  of  the  daugh- 
ter was  living  at  the  time  of 
making  the  will,  and  at  the  death 
of  the  testator^  and  although  it 
was  plain  that  the  testator  had  not 
in  his  contemplation  a  second 
marriage  of  his  daughter,  yet,  the 
gift  over  being  in  case  the  daugh- 
ter should  leave  no  issue  behind 
her,  the  children  of  the  second 
marriage  took  equally  with  the 
children  of  the  first  marriage. 
Critchett  v.  Taynton.  541 

6.  A  testatrix  devised  lands  to  trust- 
ees, in  trust,  in  the  first  place, 
at  their  discretion,  to  pay  an 
annuity  to  her  son  A.^  and  next 
to  apply  the  rents  to  the  main- 
tenance, education,  and  bringing 
up  of  the  three  children  of  A. 
during  ^.'s  life;  the  sole  sur- 
vivor of  the  three  children  attained 
twenty-one  in  the  lifetime  of  ^. : 
Held,  that  the  interest  of  such 
surviving    child    in    the    surplus 


rents  and  profits  did  not  cease  on 
his  attaining  twenty-one,  but  that 
he  continued  entitled  to  them 
during  the  life  of  his  father.  Bad* 
ham  V.  Mee.  ^g^  ^^I 

DISCLAIMER. 

In  order  to  get  rid  of  the  effect  of  a 
disclaimer,  a  direct  application^ 
supported  by  affidavits  establishing 
a  special  case,  is  necessary.  Sidden 
V.  Lediard.  1 10 

DISMISSAL  OF  BILL. 

1.  If  a  Defendant,  who  is  in  a  situ- 
ation to  dismiss  a  bill  by  an  order 
of  course  for  want  of  prosecution, 
after  replication  filed,  does  not 
avail  himself  of  his  right,  and 
permits  the  plaintiff  to  file  inter- 
rogatories and  examine  witnesses, 
he  cannot  afterwards  dismiss  the 
bill  for  want  of  prosecution ;  and 
an  order  of  dismissal  subsequently 
obtained,  will  be  discharged  for 
irregularity.  Femes  v.  Hutchin- 
son. 22 

2.  An  order  to  amend,  obtained  in 
violation  of  the  13th  of  the  new 
orders,  may  be  treated  as  a  mere 
nullity ;  although,  therefore  it  re- 
mains undischarged,  it  is  no  answer 
to  a  motion  to  dismiss  the  bill. 

If  notice  of  a  motion  to  dismiss 
a  bill  for  want  of  prosecution  is 
given  for  too  early  a  day,  the 
defect  is  not  cured  by  the  motion 
being  accidentally  postponed  to  a 
day  when  it  might  have  been  re- 
gularly made.  De  Geneve  v.  Han- 
nam.  ^Q^ 
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ELECTION. 

1«  An  heir  is  not  put  to  his  election 
between  a  Scotch  estate  and  be- 
nefits given  to  him  by  a  will,  by 
the  force  of  mere  general  expres- 
sions :  especially  if  the  uses  of 
the  will  are  not  applicable  to 
Scotch  property .« 

An  heir  is  not  to  be  disinherited 
by  ambiguous  expressions. 

A  testator,  by  a  codicil,  reciting 
that  he  had  purchased  certain 
freeholds  since  the  date  of  his  will, 
devised  them  to  trustees  upon  the 
trusts  expressed  in  his  will,  and 
directed  that,  if  any  hereditaments 
purchased  by  him  at  any  time  or 
times  should  happen  to  be  con- 
veyed after  the  date  and  publish- 
ing thereof,  his  heir-at-law,  or 
other  real  representatives,  and 
every  other  person  in  whom  the 
same  should  be  vested,  should, 
forthwith  upon  his  decease,  convey 
and  assure  the  same  to  his  trustees 
upon  the  trusts  of  his  will:  he 
purchased  other  estates  after- 
wards :  Held,  that,  as  to  the  sub- 
sequently-purchased estates,  a  case 
of  election  was  not  raised  against 
the  heir  taking  benefits  under  the 
will.  Johnson  v,  Telford.  Page  244 

2.  A  devise  and  bequest  of  '*  all  my 
estate  and  effects,  both  real  and 
personal,  which  I  shall  die  pos- 
sessed of,"  extends  to  lands  pur- 
chased by  the  testator  af^er  the 
date  of  his  will :  and  therefore  the 
heir,  taking  benefits  under  the 
will,  must  elect.  Churchman  v. 
Ireland.  250 


3.  Where  judgment  has  been  given 
at  law,  that  a  power  of  sale  had 
not  been  well  executed,  the  De- 
fendants at  law,  claiming  under 
the  alleged  execution  of  the  power, 
filed  a  bill  in  equity  to  have  the 
defect  in  the  execution  of  the 
power  supplied,  and  the  instru- 
ment, by  which  it  had  been  exe- 
cuted, rectified  ;  and  they  at  the 
same  time  prosecuted  a  writ  of 
error  on  the  judgment:  the  suit 
in  equity  having  been  brought  to 
a  hearing.  Held,  tliat  the*  Plain- 
tiffs in  equity  were  bound  to  elect 
either  to  have  the  bill  dismissed 
or  to  abandon  the  writ  of  error. 
Cockerell  v.  Cholmeley.  Page  418 

ENROLMENT  OF  DECREE. 

A  caveat  tendered  at  the  proper 
office,  after  a  decree  has  been  de« 
livered  to  the  secretary  for  en- 
rolment, and  forwarded  to  the 
Lord  Chancellor  in  order  to  be 
signed,  comes  too  late  to  prevent 
the  effect  of  enrolment,  although 
in  point  of  fact  the  signature  was 
not  adhibited  till  af^er  the  caveat 
was  tendered. 

The  enrolment  of  a  decree  will 
not  be  vacated  merely  on  the 
ground  of  despatch  used  by  the 
party  enrolling,  or  of  surprise 
upon  the  opposite  party,  where 
no  fraud  or  deception  has  been 
practised. 

A  party  is  not  bound  to  com- 
municate to  his  adversary  his  in- 
tention to  enrol  the  decree,  be- 
cause the  latter  informs  him  of 
his  intention  to  appeal  against  it. 
3  F 
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Barnes  v.    Wilson.     TarUton  w, 
Di/er.  Page  486 

EVIDENCE. 

1.  If  the  plaintiff  read  a  passage 
from  the  defendant's  answer,  as 
evidence  of  a  particular  fact,  the 
defendant  has  no  right  to  read 
subsequent  matter  connected  with 
it  by  such  words  as  "but''  and 
**  and,**  unless  the  subsequent 
matter  be  explanatory  of  the 
passage  read  by  the  plaintiff. 
Davis  V.  Spuriing.  64 

2.  Where  an  agreement  expressly 
refers  to  a  plan  as  an  existing 
document,  forming  a  term  in  the 
contract,  parol  evidence  is  ad- 
missible for  the  purpose  of  identi- 
fying the  plan:  but  unless  the 
evidence  of  identity  is  clear  and 
satisfactory,  specific  performance 
of  such  an  agreement  will  be  re- 
fused*   Hodges  V.  Horsfall.     116 

3.  Declarations  of  one  partner,  as  to 
the  payment,  subsequently  to  a 
dissolution,  of  a  debt  due  to  the 
partnership,  are  admissible  against 
the  other  partner.  Pritchard  v. 
Draper*  191 

EXCEPTIONS. 

Form  of  exceptions  for  impertinence 
under  the  new  orders. 

An  exception  for  impertinence 
fails,  if  any  part  of  the  passage 
included  in  it  be  not  impertinent. 
fVagstqjff'y.  Bryant.  28 

EXCHANGE,  RATE  OF. 
See  Legacy,  5. 


EXECUTOR. 

An  executor  who  is  eihployed  by 
his  co-executor  as  his  agent  to 
sell  an  estate,  which,  under  the 
will  of  the  testator,  the  co-ex- 
ecutor alone  had  power  to  sell, 
and  who  hands  over  the  price  of 
the  estate  to  his  co-executor,  is 
not  accountable  for  the  misap- 
plication of  that  price  by  the  co- 
executor,  because  he  had  no  legal 
right  to  retain  it,  although,  by 
the  will  of  the  testator,  the  price 
of  the  estate,  when  sold,  was  to  be 
considered  as  part  of  his  personal 
estate.  Davis  v.  Spurling.  Page  64 

See  Pleading,  3,  4. 

EXONERATION. 

In  order  to  exonerate  the  personal 
estate  from  the  payment  of  debts, 
there  must  appear  upon  the  whole 
will  a  manifest  intention  to  that 
effect.  Driver  v.  Ferrand.  681 
See  Charge,  1. 

EXTINGUISHMENT. 
See  Power,  5, 6,  7. 


FELONY. 
See  Forfeiture,  2. 

FINE. 
See  Power,  5,  6. 

FORFEITURE. 

1.  In  cases  of  nonpayment  of  money, 
the  Court  will  relieve  against  pe- 
nalty or  forfeiture;  but  wheait  is 
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not  a  case  of  penalty  or  forfeiture, 
but  a  privilege  is  conferred  upon 
payment  of  money  at  a  stated 
period,  then  the  privilege  is  lost, 
if  the  money  is  not  paid  accord- 
ingly. Davis  V.  Thomas,  Page  506 
2.  Personal  property,  not  belonging 
to  a  felon,  convicted  of  simple 
larceny  and  sentenced  to  trans- 
portation, at  the  time  of  his  con- 
viction, but  accruing  due  to  him 
afterwards,  before  his  term  of 
transportation  has  expired,  is  for- 
feited to  the  crown.  Roberts  v. 
Walker.  752 

See  Alienation,  L 
Bankrupt,  2. 

FRAUDS,  STATUTE  OF. 

See  Agreement. 

FREEHOLD. 

Where  a  custom  of  a  manor  requires 
a  bargain  and  sale,  as  well  as  a 
surrender  and  admittance,  to  pass 
the  customary  tenement,  the  free* 
hold  is  in  the  tenant,  and  not  in 
the  lord.    Bingham  v.  Woodgate* 

32 


GUARDIAN. 

Where  a  father  has  deserted  his 
children,  and  is  not  of  ability  to 
maintain  them,  tlie  Court  will 
make  an  order,  referring  it  to  the 
Master  to  approve  of  a  proper 
person  to  act  in  the  nature  of  a 
guardian,  and  to  inquire  whether 
it  will  be  for  the  benefit  of  the 
infants  that  a  certain  sum  should 
be  raised  out  of  property  to  which 


they  are  absolutely  entitled  under 
a  will;  and  upon  the  Master's 
report,  that  it  is  for  their  benefit, 
and  with  the  consent  of  the  ex- 
ecutors of  that  will,  will  order 
the  sum  to  be  raised  accordingly. 
In  the  Matter  of  the  Estate  of 
Mary  Englandydeceased.  Page  499 


HEIR. 
See  Election. 


ILLEGITIMATE  CHILDREN. 
See  Children. 

IMPERTINENCE. 

1.  Statements  in  an  answer  are  im- 
pertinent, if  they  are  neither 
called  for  by  the  bill  nor  ma- 
terial to  the  defence,  with  refer-  <■ 
ence  to  the  order  or  decree  which 
may  be  made  on  the  bill. 

Statements  in  an  answer  to  a 
bill  of  revivor,  which  merely  shew 
irregularity  and  misconduct  in  the 
former  proceedings  in  the  suit, 
are  impertinent. 

Form  of  exceptions  for  imper- 
tinence under  the  new  orders. 

An  exception  for  impertinence 
fails,  if  any  part  of  the  passage 
included  in  it  be  not  impertinent. 
Wagstaffy,  Bryant.  28 

2.  If  the  time  for  referring  a  further 
answer  for  insufficiency  upon  the 
old  exceptions  under  the  sixth 
order  has  expired,  it  cannot  after- 
wards be  revived  by  referring  the 
answer  for  impertinence. 

Semble,  it  is  too  late  to  except 
to  an  answer  for   impertinence, 
when  the  time  has  expired,  after 
3F  2 
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which,  according  to  the  new 
orders,  the  answer  is  to  be  deemed 
sufficient.    Jeffrey  v.  M^Cabe, 

Page  739 

IMPLICATION. 
See  Will,  32. 

INJUNCTION. 

1.  A  plaintiff  who  complains  of  a 
piracy  of  his  work,  has  no  remedy 
in  equity,  unless  he  establish  a 
title  to  an  injunction;  and  then 
the  account  will  follow. 

The  Court  will  not  grant  an  in- 
junction, but  will  leave  the  plaintiff 
to  seek  his  legal  remedy,  where 
the  matter,  which  is  the  subject 
"  of  the  alleged  piracy,  forms  but  a 
-  very  inconsiderable  part  of  the 
plaintiff's  work,  and  contains 
merely  calculations,  and  when 
the  work  complained  of  has  been 
published  some  years.  Baily  v. 
Taylor.  73 

2.  Equitable  jurisdiction  upon  the 
34  6.3.  C.2S.  is  not  excluded  by 
the  special  remedy  thereby  pro- 
vided. Independent  of  that  re- 
medy, the  statute  vests  in  the 
inventor  a  right  of  property,  which, 
though  only  of  three  months* 
duration,  equity  will  protect  by 
injunction,  if  the  title  be  satis- 
factorily established. 

In  this  case,  the  evidence  as  to 
title  not  being  conclusive,  the  in- 
junction was  dissolved,  and  an 
issue  directed,  the  defendants 
keeping  an  account.  Sheriff  v. 
Coates.  159 

3«  Injunction  granted  generally  to 
restrain  the  sale*  both  before  and 


after  the  term  limited  by  the  pa- 
tent, of  machines  piratically  manu- 
factured while  the  patent  was  in 
force.     Crossley  v.  Beverley. 

Page  166 

4.  A  railway  company,  in  exercise 
of  the  powers  conferred  on  them 
by  an  act  of  parliament,  which 
gave  compensation  to  persons 
whose  property  might  sustain 
damage  from  their  operations, 
were  proceeding  to  erect  an  arch 
over  a  mill-race,  for  the  purpose 
of  sustaining  an  embankment  on 
which  the  railway  was  to  bfe  con- 
structed; and  it  appeared  that 
injury  would  be  done  to  the  mill, 
if  the  arch  were  of  the  proposed 
dimensions,  but  that  the  injury 
would  be  avoided,  if  the  arch 
were  of  certain  larger  dimensions ; 
an  injunction  was  granted  to  re- 
strain the  company  from  making 
over  the  mill-race  an  arch  of  less 
than  certain  specific  dimensions. 
Coats  V.  The  Clarence  Railway 
Company,  181 

5.  An  injunction  allowed  to  be 
moved  for  ex-parte,  in  a  pressing 
case,  after  the  defendants  had 
entered  an  appearance. 

In  this  case,  counsel  having 
been  instructed  to  oppose  the 
motion,  although  no  notice  had 
been  given,  the  Court  allowed 
them  to  be  heard.  Acraman  v. 
Bristol  Dock  Company.  321 

6.  Where  the  plaintiff  has,  by  tor- 
tious means,  got  into  possession 
of  property  pending  a  suit  to 
establish  his  equitable  title  to  it, 
the  Court  will  not  stay  legal  pro- 
ceedings against  him  for  the  re- 
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covery  of  possession.    Grafton  v. 
Griffin.  Page  836 

7*  The  Court  will  stay  proceedings 
in  an  action  against  its  officers, 
where  the  question  to  be  tried 
is,  bow  far  they  have  conducted 
themselves  with  propriety  in  the 
execution  of  its  orders.  Ex  parte 
Clarke.  563 

INSOLVENT. 

1.  A  person  who  had  taken  the 
benefit  of  the  act  for  the  relief 
of  insolvent  debtors,  first  in  1814, 
and  a  second  time  in  1820,  died 
in  1826y  leaving  assets  more  than 
sufficient  for  the  payment  of  all 
the  debts  which  he  had  contracted 
subsequently  to  his  second  insol- 
vency:  Held, 

That  the  assets  ought  to  be 
applied  in  payment  first  of  these 
subsequent  debts ;  and,  secondly, 
of  the  debts  scheduled  under  the 
second  insolvency;  and,  thirdly, 
of  the  debts  scheduled  under  the 
first  insolvency : 

That  a  court  of  equity  had 
jurisdiction  so  to  administer  the 
fund:  and 

That  the  right  of  the  creditors 
to  such  relief  was  not  affected  by 
the  statute  of  limitations.  Barton 
V.  TattersaU.  22rj 

2.  A  testator  bequeathed  the  divi- 
dends of  certain  stock  to  his 
nephew,  solely  for  the  mainte- 
nance of  himself  and  his  family, 
declaring  that  such  dividends 
should  not  be  capable  of  being 
charged  with  his  debts  or  engage- 
ments, and  that  he  should  have 
no  power  to  chdrgC;  assign,  an- 


ticipate, or  encumber  them ;  but 
that  if  he  should  attempt  so  to 
do,  or  if  the  dividends,  by  bank- 
ruptcy, insolvency,  or  otherwise, 
should  be  assigned  or  become 
payable  to  any  other  person,  or 
be  or  become  applicable  to  any 
other  purpose  than  for  the  main- 
tenance of  the  nephew  and  his 
family,  his  interest  therein  should 
cease,  and  the  stock  be  held  upon 
trusts  for  his  children*  Long 
subsequently  to  the  date  of  the 
will,  and  a  few  weeks  prior  to  a 
codicil  confirming  it,  the  nephew 
took  the  benefit  of  the  Lords' 
act  (1  G.4.  r.ll9.)  in  the  usual 
way;  and  some  years  afterwards 
the  testator  died :  Held,  that  this 
insolvency  operated  as  a  for- 
feiture of  the  life-interest  given 
to  the  nephew  by  the  will.  Yar» 
nold  V.  Moorhouie.  Page  364 

3.  Where  trustees  under  a  will  have 
a  discretion  as  to  the  manner  of 
the  application  of  the  trust  fund 
for  the  benefit  of  a  particular  per- 
son, but  no  power  to  apply  it 
otherwise  than  for  the  benefit  of 
that  cestui  que  trust  during  his 
life,  his  interest  passes  to  his 
assignees  under  the  insolvent  act, 
notwithstanding  a  proviso  in  the 
will,  that  he  shall  not  have  power 
to  sell,  mortgage,  or  anticipate 
the  income  of  the  fund.  Green 
V.  Spicer.  395 

See  Costs,  9. 
Parties,  4. 

INSUFFICIENCY* 
See  Answer. 

w 
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INTEREST. 
See  Legacy,  5,  6» 

IRISH  CURRENCY. 
A  testator,  by  his  will  made  in 
Ireland,  pnor  to  the  6  G.4.  c.79., 
bequeaths  an  annuity,  and  dies 
domiciled  in  England,  afler  that 
act  was  passed.  The  annuity  is 
to  be  paid  according  to  the  rate 
of  Irish  currency.  Holmes  v. 
Holmes.  Page  660 

ISSUE. 

Order  made  nisi  that  an  issue  might 
be  taken  pro  confesso,  the  Plaintiff 
in  the  issue  having  repeatedly 
made  default.    Ponoell  v.  Wood. 

354 
See  Commission    to    ascertain 
Boundaries,  I. 


JAMAICA  CURRENCY. 
See  Legacy^  5. 

JUDGMENT. 
See  Legacy,  5. 

JURISDICTION. 

1.  A  court  of  equity  relieves  against 
a  defective  execution  of  a  power, 
only  when  the  defect  consists  in 
the  want  of  some  circumstance  in 
the  manner  of  execution ;  and  it 
will  reform  a  deed  where  the  in- 
tention of  the  parties  is  mistaken 
by  the  drawer,  but  will  not  correct 
an  error  in  an  instrument  occa- 
sioned by  the  ignorance  of  the 
parties  in  matter  of  law. 
Lands  were  devised  to  a  trustee 


and  his  heirs,  to  the  use  of  A* 
for  life,  without  impeachment  of 
waste,  with  divers  remainders 
over;  and  a  power  was  given  to 
the  trustee,  with  the  consent  of 
the  tenant  for  life  in  possession, 
to  sell  the  property  or  any  part  of 
it,  and  to  lay  out  the  money  in 
the  purchase  of  other  lands  to  be 
settled  to  the  same  uses,  and  in 
the  meantime,  to  invest  it  in  the 
public  funds;  and,  for  the  pur- 
poses of  such  sale,  to  revoke  the 
original  uses,  and  appoint  new 
uses.  A  contract  was  entered 
into  for  tlie  sale  of  the  estate  for 
13,400/.,  exclusive  of  the  timber, 
which  was  to  be  taken  at  a  valu- 
ation ;  and,  it  being  conceived 
that  the  tenant  for  life,  without 
impeachment  of  waste,  was  en- 
titled to  receive  for  his  own 
benefit  the  amount  of  the  valu- 
ation of  the  timber,  a  deed  was 
executed,  by  which  he,  in  con- 
sideration of  2448/.,  conveyed  the 
timber  to  the  purchaser;  and 
the  trustee,  in  consideration  of 
13,400/.,  conveyed  the  land  ex- 
clusive of  the  timber.  Many 
years  afterwards,  the  tenant  for 
life,  being  advised  that  he  was 
not  entitled  to  the  amount  of  the 
valuation  of  the  timber,  trans- 
ferred to  the  trustee  as  much 
3  per  cent,  stock  as  2448/.  would 
have  produced  at  the  time  of  the 
sale.  Afler  the  death  of  A,,  the 
next  remainder-man,  though  he 
had  concurred  in  proceedings  in 
which  the  fund  produced  by  the 
sale  was  treated  as  applicable  to 
the    purposes    of  the    testator's 
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will,  brought  a  writ  of  formedon, 
and  obtained  judgment  on  the 
ground  that  the  power  of  sale 
was  not  well  executed :  Held, 

That  a  dourt  of  equity  could 
not  relieve  against  that  judgment. 
Cockerell  v.  Choltneley.  Page  418 
2.  Jurisdiction  of  the  Court  of 
Chancery  in  awards,  under  the 
9SclOW. 3.  c.  15.  In  the  Matter 
of  Joseph  and  Webster*  496 

See  Insolvent,  1. 


LAPSE. 

A  testator  gave  the  residue  of  her 
estate  to  trustees,  upon  trust,  to 
pay  the  dividends  to  A>  during 
her  life ;  and  afler  her  death,  to 
his  two  nephews,  B*  and  C, 
share  and  share  alike;  and  if 
either  of  his  nephews  died  before 
his  share  of  the  trust-^money  be- 
came payable,  without  leaving 
issue,  the  share  of  him  so  dying 
was  to  go  to  the  survivor:  B.^ 
one  of  the  nephews,  died  in  the 
testator's  lifetime,  and  left  no 
issue:  Held,  that  there  was  no 
lapse  as  to  any  part  of  the  re- 
sidue, and  that  the  whole  went, 
upon  the  death  of  A.^  to  the  sur- 
viving nephew  C  Humphreys  v. 
Htywes.  639 

LEASE. 

A  testator  devised  lands  to  trustees, 
upon  trust,  out  of  the  rents  and 
profits  to  pay  two  annuities,  and 
subject  thereto  to  permit  ^.,  and 
after  him  his  wife,  to  receive  and 
take  the  rents  and  profits  during 

*  their  respective  lives ;  and  after 


the  decease  of  the  survivor  he 
devised  the  lands  to  their  chil- 
dren: Held,  that  the  trustees 
could  grant  a  valid  lease  of  the 
lands  for  a  term  of  ten  years. 
Naylor  V.  Amitt.  Page  501 

LEGACY. 

1.  A  testator  bequeathed  <<  to  the 
two  sons  and  the  daughter  efA.B** 
sol.  each :  at  the  date  of  the  will 
and  the  death  of  the  testator  A.B* 
had  one  son  and  four  daughters ; 
each  of  these  five  children  is  en- 
titled to  a  legacy  of  5/.  Harrison 
V.  Harrison.  72 

2.  Equal  sums  given  to  the  same 
person  by  a  will  and  codicil,  held, 
from  the  character,  and  objects  of 
the  latter,  to  be  substitutional, 
and  not  accumulative,  although 
the  legacy  given  by  the  codicil 
was  only  conditional.  Fraser  v. 
Byng.     '  90 

3.  A  testator  gave  a  legacy  of 
]  2,500/.  4  per  cent,  annuities.  At 
the  making  of  his  will  there  was  a 
stock  called  new  4  per  cents.,  in 
which  he  had  a  small  sum,  and  a 
stock  called  4  per  cent,  consoli- 
dated, of  which  he  was  a  holder 
to  a  very  large  amount.  Before 
the  death  of  the  testator  the  latter 
stock  was  reduced  to  3^  per  cent. ; 
and  another  4  per  cent,  stock  was 
created.  The  investment  of  the 
legacy  is  to  be  in  an  existing  4 
per  cent,  stock,  and  not  in  the 
stock  which  had  been  reduced  to 
3^  per  cent.     Banks  y.  Sladen. 

216 

4.  Where  a  sum  of  money  is  be- 
queathed in  terms  that  give  an 

3F  4 


796 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


absolute  interest  to  the  legatee, 
-    the  mere  addition  by  subsequent 
words  of  a  power  to  dispose  of  the 
'    legacy   by  will  during  the   con- 
tinuance of  a  prior  life-interest  in 
the  money,  does  not  by  implica- 
tion exclude  the  right  of  the  lega- 
tee to  dispose  of  it  by  deed  inter 
vivos    during    the    same    periods 
Comber  v.  Graham.         Page  450 
5*  A  testator,  domiciled  in  Jamaica^ 
gave  legacies  in  Jamaica  currency 
to  J,  C,  i/.  C,  and  M.  C,  per- 
sons also  domiciled  in  that  island, 
and  desired  them  to  be  paid  out 
of  money  due  to  him  on  certain 
bonds   which  the  will  specified. 
At  his  death,  which  happened  in 
Scotland  in  1790,  no  such  bonds 
were  to  be  found ;  but  J.  C.  was 
then  indebted  to  his  estate  upon 
other  bonds,  in  a  sum  which  ex- 
ceeded the  value  of  his  legacy, 
and  which,  a  year  after  the  tes- 
tator's death,  including  interest, 
was  equal  to  the  amount  of  the 
penalties.     In  1794,  actions  were 
brought  in  Jamaica  upon  those 
bonds,  by  the  testator's  personal 
representative   there,  and   judg- 
ments recovered  against «/.  C.  for 
the  full  penalties  and  costs ;  but 
no  attempt  was  made  to  levy  exe- 
cution upon  the  judgments,  and 
they  remained  unsatisfied.    About 
the  time  of  the  testator's  death,  the 
legatees   came   to   England^  and 
never  returned  to  Jamaica^  nor 
did  any  of  them  set  up  a  claim  to 
their  legacies  prior  to  the  year 
1817.     In  the  year  1818    H.C. 
and  M.  C.  assigned  their  respective 
legacies  to  the  plaintiff,  who  was 


thepersonalrepresentative  of  J.C, 
the  other  legatee ;  and  he,  in  the 
year  1821,  when  administration 
was  for  the  first  time  taken  out  to 
the  testator's  estate  in  Enghnd, 
filed  the  bill  for  the  purpose  of 
enforcing  payment : 

Held,  That  the  legacies  were 
demonstrative  only,  and  were  not 
to  be  considered  as  having  been 
adeemed : 

That  as  they  were  payable  out 
of  assets  in  this  country,  their 
value  was  to  be  computed  accord- 
ing to  the  standard  par  of  exchange 
between  Jamaica  and  British  cur- 
rency, and  not  according  to  the 
actual  rate,  at  the  time  of  pay- 
ment: 

That  «/.  C.  must  be  considered 
as  having  been  paid  his  legacy  by 
retaining  the  amount  out  of  the 
bond  debts,  and  that  that  amount 
was  to  be  deducted,  first  from  the 
■  interest,  and  then  pro  tanto  from 
the  principal  due  from  him  upon 
the  bonds,  as  at  the  end  of  a  year 
afler  the  death  of  the  testator; 
and  interest  was  then  to  be  calcu- 
lated on  the  balance,  till  the  amount 
equalled  the  sum  for  which  the 
judgments  were  recovered,  and  no 
further : 

That  such  retainer  and  set-off 
could  not  be  allowed  in  respect  of 
the  legacies  which  the  plaintiff 
claimed  only  as  assignee :  and. 

That  the  assigned  legacies,  un- 
der the  circumstances,  and  after 
the  lapse  of  twenty-seven  years 
without  demand,  ought  to  be  pre- 
sumed to  have  been  satisfied. 
Campbell  v.  Graham.      Page  453 
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6»  Wliere  a  testator  gives  legacies  to 
children,  provided  they  attain 
twenty«^ne,  with  a  gift  over  if  the 
children  die  before  twenty-one, 
and  appoints  trustees  and  guar- 
dians to  the  children,  with  a 
request  that  they  will  attend  to 
their  education,  the  children  are 
entitled  to  the  interest  of  their 
legacies  for  their  maintenance  and 
education,  until  they  attain  twenty- 
one  or  die  under  that  age.  Mills 
V.  Robarts.  Page  555 

7.  A  bequest  by  a  husband  to  his 
«  beloved  wife,"  not  mentioning 
her  by  name,  applies  exclusively 
to  the  individual  who  answers  the 
description  at  the  date  of  the  will, 
and  is  not  to  be  extended  to  an 
after-taken  wife.  Garratt  v.  Nib- 
lock.  629 

8.  A  gift  of  a  sum  of  money  to  one, 
to  be  paid  out  of  the  produce  of  a 
real  estate,  directed  to  be  sold, 
followed  by  a  gift  to  others,  of  the 
residue  of  that  produce,  is  sub- 
stantially a  gift  of  the  whole  estate, 
and  not  a  gift  of  legacies,  with  a 
collateral  charge  upon  the  estate ; 
and  these  gifts  are  adeemed,  if  the 
testator  sell  the  estate  in  his  life- 
time.     Newbold  v.    Roadknight. 

677 

9.  Where  the  existence  and  amount 
of  a  testator's  debts  are  contingent, 
and  depend  upon  the  result  of 
legal  proceedings  before  a  foreign 
tribunal,  which  are  not  likely  to  be 
speedily  settled,  the  Court  in  ad- 
ministering his  assets  will  not  be 
induced  by  that  circumstance  to 
direct  an  appropriation  of  the  fund 
in  court  to  answer  pecuniary  le- 


gacies, subject  to  such  demands 
as  creditors  may  eventually  esta- 
blish. 

If  in  a  suit  to  administer  a  tes- 
tator's assets,  it  clearly  appears 
that  a  surplus  will  remain  after 
discharging  all  his  debts  and  lia- 
bilities, although  the  exact  amount 
of  the  surplus  cannot  be  ascer- 
tained for  a  considerable  time,  the 
Court  will  by  anticipation  direct 
proportional  payments  to  be  made 
to  pecuniary  legatees,  as  far  as 
that  can  be  done  with  safety  to 
the  creditors. 

Principles  on  which  such  anti- 
cipated payments  are  to  be  applied 
in  reduction  of  the  claims  of  the 
legatees.  Thomas  v.  Montgomery. 

Page  729 
LIEN. 

1.  An  accountant  who  has  been  em- 
ployed in  a  bankruptcy,  has  no 
lien  on  the  bankrupt's  certificate 
for  the  payment  of  his  costs. 
Anon.  SSO 

2.  A  solicitor  who  receives  rents  in 
a  cause  without  the  authority  of 
the  Court,  will  be  ordered  to  pay 
them  over  to  the  receiver,  and 
cannot  retain  them  on  the  ground 
of  lien,  or  set  them  off  against 
costs  alleged  to  be  due  to  him 
from  the  Plaintiff.  fVickens  v. 
Toxvnshend.  S61 

S.  Lien  established  against  the  pro- 
duce of  fVesi  India  estates  in 
respect  of  supplies  furnished  to 
the  estates,  upon  an  agreement 
implied  froni  the  course  of  dealing 
and  conduct  of  the  parties.  Simond 
V.  Hibberi.  71 

See  Solicitor^  !•    , 
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LIFE  INTEREST. 

1.  A  testatrix  devised  lands  to  trus- 
tees, in  trusty  in  the  first  place, 
at  their  discretion,  to  pay  an 
annuity  to  her  son  A.^  and  next 
to  apply  the  rents  to  the  main- 
tenance, education,  and  bringing 
up  of  the  three  children  of  A, 
during  A.m  life ;  the  sole  sur- 
vivor of  the  three  children  attained 
twenty-one  in  the  lifetime  of  A.: 
Heid,  that  the  interest  of  such 
surviving  child  in  the  surplus 
rents  and  profits  did  not  cease  on 
his  attaining  twenty-one,  but  that 
he  continued  entitled  to  them 
during  the  life  of  his  father.  Bad- 
ham  V.  Mee*  Page  631 

2.  A  testator  having  by  his  will  given 
an  interest  for  life  in  a  sum  of 
stock  to  two  persons,  and  the  sur- 
vivor of  them,  with  remainder  to 
another  for  life,  and  afterwards  to 
the  children  of  such  other  person, 
by  a  codicil  substitutes  an  annuity 
nearly  equal  to  the  amount  of  the 
dividends  of  the  stock,  in  the 
place  of  the  first  gift :  the  gifl  in 
remainder  is  not  thereby  acce- 
lerated; but  its  value  is  to  be 
computed  according  to  the  price 
of  the  stock,  at  the  time  of  the 
testator's  death,  when,  but  for  the 
substitution,  the  gifl  of  the  prior 
life  interest  would  have  taken 
effect.    David  v.  Rees.  687 

See  Power,  1. 
Seioniort,  1. 

LIMITATIONS,  (STATUTE  OF). 

1.  A  trust  for  the  payment  of  debts 
in  a  will  of  personal  estate  will 


prevent  the  operation  of  the  sta* 
tute  of  limitatfons. 

SembUf  That  notice  in  a  news- 
paper by  a  personal  representative, 
that  he  will  pay  all  debts  justly 
due  from  his  testator,  will  prevent 
a  debt  from  being  barred  by  the 
statute  of  limitations. 

But  sembUj  A  debt  is  not  taken 
out  of  the  statute  of  limitations 
by  an  advertisement  published  by 
the  administrator,  requesting  all 
persons,  having  claims  on  the 
estate,  to  send  in  statements  of 
their  demand,  prior  to  their  being 
laid  before  A,B,y  by  whom  the 
persons  claiming  to  be  creditors 
are  to  submit  to  be  examined 
touching  the  same,  if  he  shall  see 
occasion,  in  order  to  their  being 
approved  and  paid,  or  rejected,  if 
such  latter  course  be  deemed  ex- 
pedient. Jones  V.  Scott.  Page  25$ 
2.  Under  the  common  decree  in  an 
administration  suit,  a  creditor  ap- 
plied to  prove  a  debt  which  was 
barred  by  lapse  of  time  ;  and  the 
executors  refusing  to  interfere,  the 
Plaintiff,  a  residuary  legatee,  in« 
sisted  on  setting  up  the  objection 
of  the  statute  i 

Held,  that  it  was  competent  for 
the  plaintiff,  or  any  other  party 
interested  in  the  fund,  to  take  ad- 
vantage of  the  statute  before  the 
Master,  notwithstanding  the  re- 
fusal of  the  executors. 

Whether  the  Master  is  himself 
bound  to  take  the  objection — 
Qtueref     Shewen  v.  Vanderhorst* 

374 

See  Insolvent,  1. 
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LIS  PENDENS. 

In  a  creditor's  suit,  the  debts  and 
costs  were  paid  by  the  sale  of  one 
of  two  devised  estates,  and  the 
Court  directed  the  Master  to 
settle  the  proportion  which  was 
to  be  borne  by  the  other  devised 
estate ;  the  devisee  of  the  first 
mentioned  devised  estate  was  en- 
titled  for  life  only ;  and  he  being 
an  ignorant  person  and  a  day  la- 
bourer, no  proceedings  were  had 
under  this  direction  for  twenty-six 
years,  at  the  end  of  which  time 
the  other  devised  estate  was  sold. 
The  year  following  the  tenant  for 
life  died ;  and  his  son,  who  was 
entitled  in  remainder,  filed  a  bill 
to  charge  the  purchaser  of  the 
other  devised  estate  with  the  pro- 
portion which  it  ought  to  have 
contributed  towards  the  debts  and 
costs  ;  and  a  decree  was  made  by 
the  Master  of  the  Rolls  accor- 
dingly, upon  the  ground  of  lis 
pendens^  which  was  held  to  amount 
to  equitable  notice  of  the  charge. 
On  appeal  the  decree  was  re- 
versed by  the  Lord  Chancellor, 
on  the  ground  that  there  was  no 
lis  pendens  at  the  time  of  the 
purchase.     Kinsman  v.  Kinsman, 

Page  617 

LUNATIC. 

1.  A  committee  of  the  person  and 
estate  of  a  lunatic  appointed 
without  a  reference,  where  the 
property  was  small.  Ex  parte 
Farrow f  in  re  Adams*  112 

2.  A  committee  of  a  lunatic  should 
have  the  previous  sanction  of  the 


Court  for  not  passing  his  accounts 
annually.    Anon*  Page  113 

3.  An  abatement  in  the  rent  paid 
by  the  tenant  of  a  lunatic's  estate 
directed  without  a  reference, 
under  the  circumstances,  on  the 
application  of  the  committee.  In 
re  Fitch.  354? 

4.  Will  of  a  testator  subsequently 
found  a  lunatic,  directed  to  be 
deposited  in  the  custody  of  the 
Master.     In  re  Thompson.       355 

5.  Order  made  for  a  transfer  of 
stock  under  the  56*  G.  3.  c.  60. 
without  a  reference.  In  re  Avery. 

356 

6.  Extra  costs  occasion  by  a  mistake 
of  the  Master  allowed  to  a  creditor 
proving  his  debt  against  a  lunatic's 
estate.    In  re  Buckle.  368 

7.  A  mother,  whose  only  daughter, 
a  lunatic,  was  entitled  to  a  large 
real  and  personal  estate  under  her 
father's  will,  bequeathed  the  re- 
sidue of  her  estate  and  effects  to 
trustees,  upon  trust  to  apply  the 
interest,  amounting  to  about  1600/. 
a  year,  towards  the  maintenance 
and  support  of  her  daughter,  and 
otherwise  for  her  comfort  and 
advantage,  as  they  should  think 
proper,  without  being  liable  to 
account;  and  after  her  decease 
to  pay  the  principal,  and  also  such 
interest  as  should  not  have  been 
actually  so  applied,  to  the  testa- 
trix's nieces:  Held,  that  the  al- 
lowance of  the  lunatic  ought  to 
be  borne  exclusively  by  the  ma- 
ternal estate,  as  that  arrangement, 
in  the  event  of  her  recovery,  would 
be  most  beneficial  for  her.  In  re 
Ashley.  371 
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MAINTENANCE. 

1.  Dividends,  to  which  infanU  were 
entitled,  ordered,  without  a  refer- 
ence, to  be  paid  to  their  father 
for  their  maintenaDce ;  the  parties 
being  poor,  and  the  property  of 
■mal)  amount.  Payne  v.  Imw. 
Page  223 

S,  Order  made  upon  petition,  that 
part  of  a  small  sum  of  stock  be- 
queathed to  an  infant,  should  be 
■old,  and  the  proceeds  applied  in 
paying  a  debt  incurred  for  neces* 
■aries  on  his  account,  and  that  the 
residue  of  the  stock  should  be 
transferred  into  Court,  and  the 
dividends  paid  to  his  mother  to- 
wards his  maintenance.  Es  parte 
Swift,  in  tht  Matter  ofSviift.  575 

S.  Order  made  upon  petition,  that 
executors  should  be  at  liberty  to 
apply  certain  small  sums,  part  of 
the  capital  of  the  residuary  shares 
bequeathed  by  a  father  to  his  in- 
&at  children,  towards  their  main- 
tenaDce, education,  and  advance- 
ment, though  the  shares  did  not 
vest  till  the  children  came  of  age. 
Ex  parte  Chambers,  in  the  Matter 
of  Chambers.  577 

See  Devise,  6. 
Guardian,  1. 
Legacy,  6. 
LUMATIC,  7. 

See  alto  Huntoke  v.  GeU,  525,  526. 

MISREPRESENTATION. 
See  Specific  PEitroRMANCE,  2.4. 


MORTGAGE. 

1.  A  mortgagee  petitioned  for  the 

tele  of  his  security,   and  to  be 


permitted  to  prove  the  full  amount 
of  his  debt  in  a  suit  for  the  ad. 
ministration  of  the  assets  of  the 
deceased  mortgagor  ;  Held,  that 
he  could  prove  only  for  so  much 
of  his  debt  as  might  remain  un- 
paid by  the  produce  of  the  mart, 
gaged  estate.  Greenwood  v.  Tag- 
tor.  Page  185 

2.  Where  a  testator  gives  to  three 
different  persons  three  leasehold 
estates,  one  of  which  is  mortgaged, 
and  directs  that  the  mortgage  shall 
be  paid  out  of  his  residuary  per- 
sonal estate,  which  proves  insuffi- 
cient for  that  purpose,  the  legatee 
of  the  mortgaged  leasehold  takes 
it  cum  onere,  and  the  legatees  of 
the  two  other  leaseholds  shall  not 
contribute  towards  the  payment 
of  the  mortgage  debt.  Haiiiteell 
V.  Tanner.  638 

3.  To  a  bill  for  the  redemption  of  a 
mortgage  term  all  the  eettuis  qae 
trust  interested  in  the  produce  of 
the  term,  as  residuary  legatees 
under  the  mortgagee's  will,  are 
necessary  parties,  although  they 
are  numerous  and  the  property 
small,  and  although  the  trustees 
have  power  to  give  a  discharge  to 
purchasers.     Otboum  v.  FaUoat. 

741 
See  Costs,  9. 
Parties,  4, 

MORTMAIN. 

].  Where  a  testator,  who  has  given 
his  personal  estate  to  charitable 
uses,  contracts  to  sell  real  estate, 
but  the  sale  is  not  completed  in 
his  lifetime,  his  lien  upon  the  es- 
tate for  the  amount  of  the  pur- 
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chase-money,  is  an  interest  in  land, 
within  the  statute  of  mortmain, 
and  the  purchase-money  will  not 
pass  by  his  will  to  a  charity. 
Harrison  v.  Harrison.  Page  71 
2.  If  a  trustee,  to  whom  a  legacy  is 
bequeathed  upon  trust  to  purchase 
lands  for  charitable  purposes,  re- 
ceives the  money  and  lays  it  out 
in  lands,  which  are  conveyed  to 
him  upon  the  trusts  expressed  in 
the  will ;  the  trust  thus  executed 
is  contrary  to  the  mortmain  act, 
and  will  not  be  carried  into  effect 
by  the  Court.  Attorney-General 
V.  Ackland,  243 


NEXT  OF  KIN. 
See  Will,  7. 

NOTICE. 

1.  Where  the  possession  is  vacant, 
a  purchaser  is  not  bound  to  in- 
quire of  the  late  occupier,  what 
was  the  nature  of  his  title. 

Under  an  agreement  of  ex- 
change between  A,^  who  held 
lands  under  a  college  lease,  and 
B't  the  owner  of  an  adjoining 
estate,  B.  occupied  part  of  the 
college  lands,  and  A,  had  occu- 
pied, along  with  the  residue  of 
the  leasehold,  part  of  B*6  estate ; 
A.  having  become  bankrupt,  the 
college  leasehold  was  sold,  and 
was  described  in  the  particulars  of 
sale,  as  "  late  the  residence  of  A, :" 
Held,  that  the  purchaser  was  not 
to  be  considered  as  having  implied 
notice  of  the  agreement  of  ex- 
change^ and  that  he  had  a  right 


to  recover  by  ejectment  that  por- 
tion of  the  leasehold  which  was  in 
^•'s  occupation.  Miles  v.  Lang" 
ley.  Page  39 

2.  Purchase  for  valuable  consider- 
ation without  notice  is  not  avail- 
able as  a  defence  against  a  Plain- 
tiff who  relies  upon  a  legal  title. 

A  rector,  in  1811,  demised  his 
rectory  to  A.  for  a  term  of  years 
to  secure  the  due  payment  of  an 
annuity;  in  1814,  he,  for  valuable 
consideration,  demised  the  tithes 
of  certain  lands  within  the  rectory 
to  the  occupier  B.y  who,  at  the 
time,  had  no  notice  of  the  prior 
charge :  the  annuity  fell  into  ar^ 
rear  in  1816;  and,  in  1817,  the 
rector  took  the  benefit  of  the  in- 
solvent act:  B.  remained  in  the 
occupation  of  the  lands,  and  re* 
tained  the  tithes,  claiming  to  be 
entitled  to  them  under  the  deed 
of  1814;  and  no  step  was  taken 
to  enforce  payment  till  1827,  when 
A.  filed  against  him  a  bill  for  an 
account ;  in  answer  to  which,  B. 
insisted  that  be  was  a  purchaser 
for  valuable  consideration  without 
notice :  Held, 

That  that  defence  was  of  no 
avail  against  the  legal  title  of  the 
Plaintiff; 

And  that  the  Defendant  ought 
to  account  for  the  tithes  for  the 
six  years  before  the  filing  of  the 
bill.     Collins  v.  Archer*  284 

3.  Where  the  question  in  the  cause 
turned  upon  the  fact  of  notice  of 
a  settlement,  and  the  names  of 
the  witnesses,  and  the  particular 
facts  of  notice  were  not  stated  in 
the  bill,  so  that  the  Defendant  had 
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no  oppoitunity  to  meet  their  testi- 
mony, an  inquiry  as  to  the  fact  of 
notice  was  directed  before  the 
Master. 

On  appeal,  the  decree  was  varied 
by  directing  an  issue  to  try  whe- 
ther the  circumstances,  relied  upon 
to  prove  the  notice,  took  place 
prior  to  a  stated  day,  after  which 
notice  would  be  immaterial.  Earle 
V.  Pkkin.  Page  547 

See  Lis  pendens,  1. 


ORDERS,  NEW. 
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PARENT  AND  CHILD. 
See  Guardian,  1. 

PARTIES. 

1.  Where  a  person,  not  a  party  to 
the  suit,  is  interested  in  a  ques- 
tion, and  appears  by  counsel,  and 
submits  to  be  bound  by  the  deci- 
sion, the  Court  will  not  hear  him, 
without  the  consent  of  the  other 
parties  to  the  suit.  Bozon  v.  Bd- 
land.  69 

2.  A  party  permitted  to  intervene 
as  a  defendant  in  a  cause  after  it 
had  been  heard  on  further  direc- 
tions, he  having  been  out  of  the 
jurisdiction  during  the  previous 
proceedings,  and  now  submitting 
to  be  bound  by  them.  White  v. 
Hall.  332 

3*  In  a  creditor's  suit  a  specialty 
creditor^  though  not  a  party  to  the 
suit,  may  appear  at  tlie  hearing  on 
further  directions  without  present- 


ing a  petition,  if  the  case  wfaidi 
he  has  to  make  depends  only  upon 
what  appears*  in  the  Master's  re- 
port.   Young  V.  Everest.  Pbge  486 

4.  An  insolvent  mortgagor,  whose 
assignees  disclaim  all  interest  in 
the  equity  of  redemption,  ought 
not  to  be  made  a  party  to  a  suit 
for  foreclosing  the  mortgage. 
CoUim  V.  Skifletf.  638 

5.  Persons,  having  prior  incum- 
brances on  freeholds  and  copy- 
holds, of  which  a  trader,  who  died 
intestate,  was  seised  at  the  time  of 
his  death,  ought  not  to  be  made 
parties  to  a  bill  for  payment  of  his 
debts  out  of  his  real  estates. 
Parker  v.  Fuller.  656 

6.  To  a  bill  for  a  commission  to  as- 
certain boundaries,  all  persons 
having  any  interest  in  the  pro- 
perty, are  necessary  parties.  Ray- 
ley  V.  Best.  659 

3.  To  a  bill  for  the  redemption  of  a 
mortgage  term  all  the  cestuis  que 
trust  interested  in  the  produce  of 
the  term,  as  residuary  legatees 
under  the  mortgagee's  will,  are 
necessary  parties ;  although  they 
are  numerous  and  the  property 
small,  and  although  the  trustees 
have  power  to  give  a  discharge  to 
purchasers.     Osboum  v.  Fallows. 

741 
See  Partnership,  2. 

Revivor. 

PARTNERSHIP. 

1.  Where  a  lease  of  mines  is  taken 
by  six  persons,  for  the  purpose 
of  working  them  in  partnership, 
and  the  mamignig   partner  be- 
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comes,  in  the  course  of  such 
management,  indebted  to  the 
concern,  his  interest  in  the  part- 
nership is  in  the  first  place  appli- 
cable to  satisfy  his  debt  to  the 
concern.      Fered<^y  v.  fVighttoick, 

\  Page  45 

2.  A  person  employed  on  behalf  of 
himself  and  his  co-partners  in  ne- 
gotiating the  terms  of  a  lease,  is 
not  entitled  to  stipulate  clan- 
destinely with  the  lessors  for 
any  private  advantage  to  himself. 
Where,  therefore,  a  sum  of  12,000/. 
was  paid  in  pursuance  of  such  a 
stipulation,  the  party  receiving  it 
was  declared  to  hold  it  in  trust 
for  the  partnership. 

Before  the  transaction  was  dis- 
covered, one  of  the  partners 
withdrew;  and  subsequently,  an- 
other partner  assigned  a  share  in 
the  stock  and  in  his  proportion  of 
this  claim  to  persons  then  ad- 
mitted into  the  concern:  Held, 
that  the  retired,  the  continuing, 
and  the  new  partners  were  pro- 
perly joined  as  co-plaintiffs  in  a 
suit  to  have  the  trust  declared. 
Fawcett  v.  Whitehouse.  1S2 

S.  Declarations  of  one  partner,  as  to 
the  payment,  subsequently  to  a 
dissolution,  of  a  debt  due  to  the 
partnership,  are  admissible  against 
the  other  partner. 

One  of  the  two  partners,  after 
the  dissolution  of  the  partnership, 
received  the  rents  of  a  debtor  to 
the  partnership,  and  retained  out 
of  them  the  amount  of  the  debt ; 
and  he  stated  that  he  did  this  on 
an  understanding  that  the  debtor 
should  have  credit  for  the  sum  so 


retained,  and  that  he  considered 
the  debt  to  have  been  satisfied  by 
these  monies;  but  no  account 
had  been  settled  between  him 
and  the  debtor:  Held,  that,  as 
against  the  other  partner,  the 
debt  to  the  partnership  was  not 
to  be  considered  as  satisfied. 
Prit chard  v.  Draper.  Page  191 
See  Pleading,  S,  4. 

PATENT. 
See  Injunction,  8. 

PATTERNS. 
See  Injunction,  2. 

PENALTY. 
See  Forfeiture,  1. 

PERSONAL  REPRESENT- 
ATIVES. 

The  words  *'  personal  represent- 
atives" are  to  be  understood  in 
the  ordinary  sense  of  executors 
and  administrators,  unless  con- 
trolled by  the  context  of  the  will. 
Saberton  y.  Skeels.  587 

PIRACY. 

The  Court  will,  itself,  compare  and 
decide  upon  alleged  piracies  by 
inspection,  where  that  can  be 
easily  and  safely  done.  Sheriff  y. 
Coates.  159 

See  Copyright. 
Injunction,  2,  S. 

PLEA. 

1.  To  a  bill  by  one  who  claimed 
estates,  either  as  heir  es  parte 
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matemd  of  G.f  the  person  last 
seised  or  as  a  remainder-man  un- 
der the  limitations  of  some  prior 
settlement,  charging  that  G.  had 
only  a  life  interest  in  the  property» 
as  would  appear  if  the  contents 
of  a  certain  deed  e;cecuted  in 
17S0,  and  within  the  power  of  the 
defendant,  were  set  forth,  and 
praying,  besides  discovery  in  aid 
of  an  ejectment,  the  removal  of 
outstanding  terms,  and  other  relief 
connected  with  the  action  at  law; 
a  plea,  that  in  1766,  G.  being  then 
tenant  in  tail  in  possession,  duly  suf- 
fered a  recovery  of  the  estates  in 
question  to  the  useof  himself  in  fee 
and  subsequently  devised  them  to 
the  defendant,  but  taking  no  notice 
of  the  deed  of  1730,  and  not  stat- 
ing any  part  of  its  contents,  was 
over-ruled«  Hungate  v.  Gas- 
coigne.  Page  698 

2.  A  plaintiff,  claiming  as  heiress- 
at-lawof  Z.,who  had  devised  real 
estates  to  various  persons  in  tail, 
reserving  the  ultimate  reversion 
to  his  own  right  heirs,  alleged  by 
her  bill,  that  the  several  estates 
tail  had  determined  by  failure  of 
issue, — that  no  valid  recovery  had 
been  suffered,  or  if  it  had,  that  the 
property  had  been  so  settled  that 
she  was  entitled  as  right  heir  of 
Z.y — and  that  so  it  would  appear, 
if  the  defendant  would  produce 
the  deeds  creating  the  tenant  to 
the  pracipCf  and  leading  or  declar- 
ing the  uses  of  such  recovery :  a 
plea,  which  set  forth  the  substance 
of  the  deeds  making  the  tenant  to 
the  pnecipe,  and  leading  the  uses 
of  the  recovery  (under  which  uses 


the  plaintiff  had  no  title),  and  of 
the  recovery,  was  held  to  be  a 
good  defence,  though  not  sup* 
ported  by  any  answer.  PlunJuti 
V.  Cavendish.  Page  7 IS 

PLEADING. 

L  In  order  to  sustain  a  bill  for  a 
commission  to  ascertain  bound- 
aries, the  plaintiff  must  establish, 
by  the  admission  of  the  defendant 
or  by  evidence,  a  clear  legal  title 
to  some  land  in  the  possession  of 
the  defendant,  and  also  a  ground 
for  equitable  relief:  and  where  the 
quantity  of  the  land  of  the  plain- 
tiff, in  the  possession  of  the  de- 
fendant, is  doubtful  upon  the 
evidence,  the  Court  will  direct  a 
commission  or  an  issue,  as  will  best 
answer  the  justice  of  the  case. 
Godfrey  v.  Littel.  59 

2.  If  an  error  in  a  settled  account  is 
discovered  and  corrected  before 
suit,  and  a  bill  be  subsequently 
filed  to  surcharge  and  falsify,  the 
corrected  error  is  not  a  ground 
for  a  decree  to  surcharge  and  fal- 
sify.    Davis  v.  Spurting.  64 

3.  Residuary  legatees  may  sustain  a 
bill  for  an  account  against  the  ex- 
ecutor and  the  surviving  partner 
of  the  testator,  though  collusion 
between  the  executor  and  the  sur- 
viving partner  is  neither  charged 
nor  proved.  Boxvsher  v.  fVat* 
kins.  277 

4.  A  bill,  filed  by  a  creditor  of  a 
testator  against  the  executor,  and 
certain  persons  who  were  in  part- 
nership with  the  executor,  alleged 
that  the  partnership  claimed  to  be 
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entitled  to  detain  assets  which 
were  in  their  hands,  in  satisfaction 
of  a  debt  which  they  pretended 
was  due  to  them  from  the  testator ; 
but  it  did  not  charge  in  express 
terms  that  the  executor  was  col- 
luding with  his  co-partners:  the 
creditor  was  held  to  have,  under 
such  circumstances,  a  right  to  sue 
all  the  partners ;  and  a  demurrer 
by  the  partners,  other  than  the 
executor,  was  over-ruled.  Gedge 
V.  TraiU.  Page  281 

5«  A  ^defendant  cannot  avail  himself 
of  a  matter  in  defence,  which  ap- 
pears only  upon  his  evidence,  and 
was  not  stated  in  his  answer.  But 
if  the  plaintiff,  upon  his  own  case, 
is  not  entitled  to  the  relief  prayed, 
the  Court  will  not  assist  him. 
Stanley  v.  Robinson*  527 

5^^  Agreement,  1. 

« 

Notice,  2,  3. 
Supplemental  Bill,  1. 

PORTIONS. 

1.  The  assumption  by  a  father  of  a 
debt  due  from  his  son  to  a  part- 
nership, in  which  the  father  and 
the  son,  along  with  other  persons, 
were  partners,  was  deemed  an  ad- 
vancement of  a  portion,  to  a  less 
amount,  to  which  the  son  would 
have  been  entitled  upon  the  father's 
death.    Ansley  v.  Bainbridge.  677 

POWER. 

1.  A  feme  covert  having  an  interest 
for  life  to  her  separate  use,  and  a 
power  of  appointment  of  the  fund 


by  deed,  to  take  effect  after  her 
death,  assigned  her  life-interest, 
and  appointed  the  fund  after  her 
death,  to  trustees,  upon  trust  to 
invest  the  fund  in  the  immediate 
purchase  of  an  annuity  for  her  life. 
The  Court  ordered  a  transfer  of 
the  fund  to  the  new  trustees  ac- 
cordingly.    Lynn  v.  Aihton. 

Page  188 

2.  In  a  partnership  deed  it  was  sti- 
pulated, that  the  testator's  interest 
in  the  partnership  concern  after 
his  death,  and  during  the  term  of 
the  partnership,  should  go  to  such 
persons  as  he  should  by  will  name 
or  appoint,  and  in  default  of  ap- 
pointment, that  it  should  devolve 
to  his  wife ;  in  case  of  her  death, 
to  his  children  in  equal  shares; 
and  in  case  of  the  death  of  all  his 
children,  to  his  executors  or  ad- 
ministrators :  Held,  that  the  true 
construction  of  this  is,  not  to  create 
a  technical  power  of  appointment, 
but  to  reserve  to  the  testator  an  ab- 
solute power  of  disposition  by  will. 
The  testator  made  a  will,  not 
containing  any  allusion  to  the 
power,  by  which  he  gave  all  his 
estate  and  effects  to  one  of  his 
children  :  Held,  that  his  interest 
in  the  partnership  passed  by  this 
bequest.     Ponton  v.  Dunn,     402 

S.  A  testator  devised  a  farm  to  his 
two  sons,  with  permission  to  dis- 
pose of  it  to  certain  persons,  if  they 
thought  proper :  but  if  it  should 
not  be  sold,  he  bequeathed  it,  after 
the  decease  of  either  of  his  sons, 
to  the  survivor,  and  directed  that, 
after  the  death  of  both,  it  should 
be  sold,  and  the  money  divided 

3  G 
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equallj  betweea  the  childrea  of 
his  fODS :    Held, 

That  the  sods  were  onlj  joint 
tenants  for  life  with  a  power  of 
sale; 

That  they  coold  make  a  good 
title,  and  gire  discharges  for  the 
pordiase  money.  Breedon  ▼.  Bree- 
dan.  Page  413 

4.  B;  being  seised  in  fee,  con- 
▼eyed  the  estate  to  the  use  of  him- 
self for  life;  remainder  to  such 
one  or  more  of  his  sons  as  he 
should  appoint :  remainder,  in  de- 
fault of  appointment,  to  his  first 
and  other  sons  in  tail ;  remainder 
to  himself  in  fee.  On  the  occasion 
of  the  marriage  of  his  eldest  son, 
B.  was  a  party  to  a  deed  of  settle- 
ment, to  which  the  son's  intended 
wife  was  also  a  party,  and  to  a  fine 
and  recorery  leried  and  suffered 
in  pursuance  thereof,  whereby  the 
estate  was  limited  to  the  use  of 
B*  for  life ;  remainder  to  the  use 
of  his  eldest  son,  for  life ;  remain- 
der to  that  son's  first  and  other 
sons  in  tail,  with  divers  remainders 
over :  Held,  that  this  settlement 
was  in  equity  an  execution  ofBJs 
power  in  favour  of  his  eldest  son. 
West  V.  Bemey.  431 

5*  A  power  simply  collateral,  that  is, 
a  power  to  a  stranger,  who  has  no 
interest  in  the  land,  cannot  be  ex- 
tinguished or  suspended  by  any 
act  of  his  own  or  others  with  re- 
spect to  the  land. 

It  cannot  be  released,  where  it 
is  to  be  exercised  for  the  benefit  of 
another. 

It  may  be  released,  where  it 
is  for  his  own  benefit.  434 


6.  Eveiy  pofver  reserved  by  the 
grantor,  wiietfaer  he  has  retained 
an  interest  m  die  estate  as  tenant 
for  life  or  odterwise,  ban  interest 

in  him,  whidi  may  be  released  or 
extingoished. 

Eveiy  power  reserved  to  a 
grantee  for  life,  though  not  ap- 
pendant to  his  own  estate,  as  a 
leasing  power,  but  to  take  effect 
after  the  determination  of  his  own 
estate,  and  therefore,  in  gron, 
may  be  extinguished. 

Qjiugre. —  Coold  such  a  power 
in  gross  in  a  tenant  for  life  be  re- 
leased? P^435 

SembUt  eveiy  power  reserved 
by  a  grantor  may  be  released  or 
extinguidied,  although  he  has  re- 
served no  other  interest  in  the 
estate. 

Every  grantee  for  life  with  a 
power  in  gross  may  release  or  ex« 
tinguish.  '  438 

6.  A  fund  being  limited  to  a  fiuher 
for  life,  with  remainder  to  his 
children  in  such  shares  as  he 
should  appmnt,  and  in  default 
of  appointment,  to  the  children 
equally,  the  father  released  the 
power  as  to  a  portion  of  the  fund 
so  as  to  vest  a  share  of  it  in  him- 
self as  executor  of  a  deceased  son, 
who,  in  default  of  appointment, 
took  a  vested  interest;  the  Court 
refused  to  order  the  transfer  of 
this  share  to  the  father.  Cuf^ng- 
hame  v.  Thufiow.  436  a. 

7.  Sembte^  where  a  tenant  for  life, 
having  a  power  to  charge  the  estate 
after  his  death  for  the  benefit  'of 
his  children,  levies  a  fine,  the 
power  will  be  extinguished.  . 
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By  a  marriage  settlement,  lands 
were  limited  to  the  use  of  the  hus- 
band for  life,  remainder  to  the  wife 
for  life,  remainder  to  trustees  for 
a  term  of  400  years,  to  com- 
mence from  the  decease  of  the 
survivor  of  the  husband  and  wife, 
remainder  to  the  heirs  of  the  body 
of  the  wife  begotten  by  the  hus- 
bandy  remainder  to  the  heirs  of 
the  husband.  The  trust  of  the 
term  was,  in  case  there  should  be 
issue  of  the  marriage  a  son  and 
one  or  more  younger  child  or 
children,  who  should  live  to  attain 
his,  her,  or  their  age  or  ages  of 
twenty-one  years,  to  raise  such 
sum,  not  exceeding  200^  in  the 
whole,  as  the  husband  and  wife 
should  by  any  deed  or  writing  ap- 
point, or  in  default  thereof  as  the 
survivor  should  by  deed  or  writ- 
ing, or  his  or  her  last  will  or  testa- 
ment, appoint ;  and  in  default  of 
such  appointment,  or  subject 
thereto,  after  the  monies  so  ap- 
pointed should  have  been  raised, 
and  the  costs  of  the  trustees  paid, 
the  term  was  to  cease  or  be  as- 
signed in  trust  to  attend  the  in- 
heritance. There  were  younger 
children  of  the  marriage  who  at- 
tained twenty-one.  The  wife  died 
without  having  joined  in  any  ap- 
pointment, and  afterwards  the  hus- 
band levied  a  fine  of  the  premises : 
Held,  that  the  power  was  ex- 
tinguished by  the  fine.  Bickley 
V.  Guest.  Page  440 

8.  A  testator  devised  lands  to  trus- 
tees upon  trust,  out  of  the  rents 
and  profits  to  pay  two  annuities, 
and    subject    thereto   to   permit 


A,f  and  a(\er  him  his  wife,  to  re- 
ceive and  take  the  rents  and  pro- 
fits during  their  respective  lives ; 
and  after  the  decease  of  the  sur- 
vivor he  devised  the  lands  to  their 
children :  Held,  that  the  trustees 
had  power  to  grant  a  valid  lease  of 
the  lands  for  a  term  of  ten  years. 
Naylor  v.  Amitt.  Page  501 

9.  Although  a  will  does  not  state 
that  it  is  made  in  execution  of  a 
power,  yet  if  it  plainly  refer  to  and 
comprise  the  subject  of  the  power, 
it  will  be  deemed  a  good  execu- 
tion. Hufdoke  ▼.  GdL  515 
See  Jurisdiction,  1. 

PRACTICE. 

1.  A  second  order  to  amend,  ob- 
tained by  petition  of  course,  is 
irregular,  though  obtained  before 
answer.     But  see  infra  2. 

The  acceptance  of  the  20r.  costs 
by  the  clerk  in  court  of  the  De- 
fendant, is  a  waiver  of  the  irregu- 
larity of  a  second  order  to  amend 
ob tai  ned  as  of  course.  Tarleton  ▼• 
Dyer.    Barnes  ▼.  Wilson. 

2.  The  thirteenth  of  the  new  orders 
does  not  apply  to  amendments 
made  upon  exceptions  to  the  an- 
swer being  submitted  to  oralloweil: 
nor  does  it  apply  to  amendments 
made  before  any  answer  is  put  in : 
but  in  all  cases  to  which  it  does 
apply,  notice  is  necessary  as  well 
as  an  affidavit,  unless  the  Court 
upon  the  particular  circumstances 
dispenses  with  it.  Bird  y»  Hustler* 

S25 
See    also   the   thirteenth  new 
order,  as  amended.  769 

36  2 
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S«  It  18  irregular  to  obtain  an  order 
.  to  amend,  when  more  than  six 
weeks  have  elapsed  from  the  time 
when  the  answer  of  all  the  De- 
fendants who  are  stated  to  be 
within  the  jurisdiction,  is  to  be 
deemed  sufficient,  though  no  an- 
swer has  been  filed  by  another 
person,  alleged  to  be  out  of  the 
jurisdiction,  against  whom  process 
is  prayed,  when  he  shall  come 
within  the  jurisdiction.  King  of 
Spain  y.  Hullett.  Page  7 

4.  By  the  direction  of  An  a  bill  was 
filed  for  the  administration  of  a 
testator's  assets,  in  which  A*  and 
his  infant  brother  and  sister,  by 
A.  as  their  next  friend,  were  Plain- 
tiffs ;  D.,  their  elder  brother,  who 
had  an  interest  adverse  to  theirs, 
and  was  one  of  the  Defendants, 
acted  as  solicitor  in  the  country 
for  the  Plaintiffs,  and  the  suit  was 
conducted  by  his  town  agents: 
afler  the  sister  had  attained  her 
full  age,  D.  died,  having  appointed 
her  his  executrix  :  A.  gave  notice 
to  the  persons,  who  had  been  the 
town  agents  of  2).,  not  to  take  any 
proceedings  in  his  name,  and  the 
sister  appointed  them  to  act  as 
solicitors  for  her :  Held,  that  A, 
was  not  entitled  to  have  the  pa- 
pers connected    with  the  cause 
delivered  over  to  him,  though  he 
offered  to  satisfy  any  lien  which 
might  be  claimed  against  them. 

The  sister  filed  a  bill  of  revivor 
after  the  death  of  D.y  and  made 
A.  and  his  infant  brother  Defend- 
ants: A.  and  the  brother,  after 
notice  of  that  bill,  filed  another 
bill  of  revivor:  this  second  bill 


was  ordered  to  be  taken  off  the 
file ;  and  the  Court  held,  that  an 
alleged  defect  of  parties  in  the 
frame  of  the  first  bill  of  revivor 
afforded  no  reason  for  allowing  the 
second  bill  of  revivor  to  remain 
on  the  file.    Livetei/  v.  Livesey. 

Page  10 

5.  If  a  Defendant,  who  is  in  a  situ- 
ation to  dismiss  a  bill  by  an  order 
of  course  for  want  of  prosecution, 
afler  replication  filed,  does  not 
avail  himself  of  his  right,  but  per- 
mits the  Plaintiff*  to  file  interro- 
gatories and  examine  witnesses, 
he  cannot  afterwards  dismiss  the 
bill  for  want  of  prosecution ;  and 
an  order  of  dismissal,  subsequently 
obtained,  will  be  discharged  for 
irregularity.  Femes  v.  Hutchin- 
son. 22 

6.  The  sixtieth  of  the  new  orders 
extends  to  the  production  of  books 
and  papers  under  orders  or  de- 
crees made  before  the  date  of  the 
new  orders. 

The  Master  is  to  exercise  the 
discretion  given  him  by  the  six- 
tieth order,  to  determine  what 
books  or  papers  shall  be  produced, 
though  the  order  or  decree,  under 
which  he  is  proceeding,  requires 
the  parties  to  produce,  on  oath, 
all  books  and  papers.  In  the  Mat' 
ier  of  the  several  Parishes  ofUan^ 
trisantf  Sfc*  25 

7.  Statements  in  an  answer  are  im- 
pertinent, if  they  are  neither  called 
for  by  the  bill  nor  material  to  the 
defence,  with  reference  to  the  or- 
der or  decree  which  may  be  made 
on  the  bill. 

Statements  in  an  answer  to  a 
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bill  of  revivor,  which  merely  shew 
irregularity  and  miscooduct  in  the 
former  proceedings  in  the  suit,  are 
impertinent. 

Form  of  exceptions  for  imper- 
tinence under  the  new  orders. 

An  exception  for  impertinence 
fails,  if  any  part  of  the  passage 
included  in  it  be  not  impertinent. 
Wagstqfv.  Bryant.  Page  28 

8.  SembUy  if  a  bill  be  dismissed  at 
the  hearing  with  costs,  and  the 
Plaintiff  be  then  out  of  the  juris- 
diction, and  the  Plaintiff's  suit  be 
so  frivolous  and  vexatious,  that 
the  bill  could  not  have  been  filed 
bondjide  in  expectation  of  a  fa- 
vourable decree  —  or  if  the  soli- 
citor of  the  Plaintiff  guarantee  his 
client  against  the  costs  of  the  suit 
—  the  Court,  upon  the  petition  of 
the  Defendant,  will  compel  the 
solicitor  of  the  Plaintiff  to  pay  the 
taxed  costs.     Cockle  v.  Whiting, 

43 

9.  If  the  Plaintiff  read  a  passage 
from  the  Defendant's  answer,  as 
evidence  of  a  particular  fact,  the 
Defendant  has  no  right  to  read 
subsequent  matter  connected  with 
it  by  such  words  as  <'but"  and 
<*  and,"  unless  the  subsequent  mat- 
ter be  explanatory  of  the  passage 
read  by  the  Plaintiff.  Davis  v. 
Spuriing,  64 

10.  When  a  person,  ndt  a  party  to 
the  suit,  is  interested  in  a  ques- 
tion, and  appears  by  counsel*  and 
submits  to  be  bound  by  the  de- 
cision, the  Court  will  not  hear 
him,  without  the  consent  of  the 
other  parties  to  the  suit.  Boxon 
V.  BoUand.  69 


11.  Under  the  eighteenth  of  the  new 
orders,  publication  may  be  en» 
iarged  on  affidavit,  without  notice. 
Broton  v.  Brotion.  Page  77 

12.  In  general  under  the  thirteenth 
order,  a  motion  for  leave  to  amend 
a  bill  which  has  been  previously 
amended,  must  be  made  on  notice. 
Freme  v.  Best.  79 

13.  Formal  amendments  will  be  per- 
mitted to  be  made,  without  notice^ 
though  the  bill  has  been  amended 
previously.     Smith  v.  Evans.    80 

But  see  the    eighteenth    new 
order,  as  amended.  772 

14.  A  second  order,  giving  the  Plain-* 
tiff  leave  to  amend,  made  upon  an 
ex  parte  application.  Cottingham 
V.  Potts.  81 

15.  A  party  who  is  in  contempt  for 
disobedience  to  an  order  in  a 
cause,  is  not  thereby  precluded 
from  making  a  motion  in  another 
cause  having  reference  to  a  dis- 
tinct subject,  though  between  pre- 
cisely the  same  parties.  Semble. 
Clark  V.  Devo.  103 

16.  In  order  to  get  rid  of  the  effect 
of  a  disclain^er,  a  distinct  applica- 
tion,  supported  by  affidavits  estab- 
lishing a  special  case,  is  necessary. 
Sidden  v.  Lediard.  110 

17«  If  a  bill,  after  being  filed*  is  then 
amended*  it  is  irregular  to  put  it 
again  upon  the  file  without  a  fresh 
signature  to  the  draft,  although 

'  the  amendments  have  only  reduced 
it  to  the  shape  in  which  it  was 
originally  drawn  and  signed  by 
counsel.     Burch  v.  Rich.         156 

18.  An  injunction  allowed  to  be 
moved  for  ex  parte,  in  a  pressing 
3G  3 
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case  after  the  Defendants  had  en- 
tered an  appearance. 

In  this  case  counsel  having  been 
instructed  to  oppose  the  motion, 
although  no  notice  had  been  given, 
the  Court  allowed  them  to  be 
heard.  Acraman  v.  Bristol  Dock 
Company,  Page  321 

19.  Order  made  ex  parte  to  discharge 
a  Defendant  in  contempt  for  not 
answering,  on  certificate  of  answer 
filed  and  tender  of  costs. 

Order  made  ex  parte  to  dis- 
charge a  Defendant  in  contempt 
without  payment  of  costs,  on  cer- 
tificate that  the  bill  had  been 
amended  since  the  contempt.  Gray 
V.  Campbell.     Smith  v.  Campbell. 

323 

20.  On  the  allowance  of  exceptions 

to  the  answer,  leave  given  ex  parte 
to  the  Plaintiff  to  amend  his  bill, 
although  it  had  been  previously 
amended.     Mendizabal  v.  HuUett. 

324 

21.  When  an  order  directing  money 
to  be  paid  out  of  court  is  appealed, 
the  Accountant  General  is  justi- 
fied in  delaying  to  comply  with 
the  order  till  there  has  been  time 
for  the  appellant  to  make  a  special 
application  for  a  stay  of  proceed- 
ings to  th6  Court  below.  Ferguson 
Y.  Tadman.  331 

22.  When  the  plaintiff's  solicitor 
merely  through  ignorance  or  mis- 
take has  neglected  to  comply 
with  the  exigency  of  the  seven- 
teenth order,  the  Court  will  not 
relieve  the  plaintiff  upon  terms, 
from  the  penal  consequences  of 
the  neglect  without  the  consent 


of  the  other  party.     Walmsky  v. 
Froude.  Page  S34p 

23.  An  order  was  made  that  the 
Defendant  should  pay  a  sum  of 
money  by  a  certain  day,  or,  on 
default,  should  stand  committed. 
The  plaintiff  having  been  unable 
to  serve  that  order  in  time,  ob- 
tained, as  of  course,  a  second 
order  to  enlarge  the  time  allowed 
time  allowed  for  the  payment,  and 
make  service  of  it  on  the  Defend- 
ant's clerk  in  court  good  service : 
The  second  order  was  irregular : 
it  ought  to  have  been  made  on 
notice.     Leake  v.  Nalder.       357 

24.  In  a  creditor's  suit,  a  specialty 
creditor,  though  not  a  party  to 
the  suit,  may  appear  at  the  hear- 
ing on  further  directions  without 
presenting  a  petition,  if  the  case 
which  he  has  to  make  depends 
only  upon  what  appears  in  the 
Master's  report.  Young  v.  Everett. 

426 

25.  A  caveat  tendered  at  the  proper 
office  afler  a  decree  has  been  de- 
livered to  the  secretary  for  enrol* 
ment,  and  forwarded  to  the  Lord 
Chancellor  in  order  to  he  signed, 
comes  too  late  to  prevent  the 
effect  of  enrolment,  although  in 
point  of  fact  the  signature  was 
not  adhibited  till  after  the  caveat 
was  tendered. 

The  enrolment  of  a  decree  will 
not  be  vacated  merely  on  the 
ground  of  despatch  used  by  the 
party  enrolling,  or  of  surprise 
upon  the  opposite  party,  where 
no  fraud  or  deception  has  been 
practised. 
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A  party  is  not  bound  to  com- 
municate to  his  adversary  his  in* 
tention  to  enrol  the  decree,  be- 
.  cause  the  latter  informs  him  of  his 
intention  to  appeal  against  it. 
Bamei  ▼•  Wilson*  Tarleion  v. 
Dyer.  Page  Am 

26.  An  order  to  amend,  obtained  in 
violation  of  the  13th  of  the 
new  orders,  may  be  treated  as  a 
mere  nullity ;  although,  therefore, 
it  remains  undischarged,  it  is  no 
answer  to  a  motion  to  dismiss  the 
bill. 

If  notice  of  a  motion  to  dismiss 
a  bill  for  want  of  prosecution  is 
given  for  too  early  a  day,  the 
defect  is  not  cured  by  the  motion 
being  accidentallv  postponed  to  a 
day  when  it  might  have  been  re- 
gularly made.  De  Geneve  v. 
Hannam*  494 

27.  If  a  motion,  aflter  being  refused 
with  costs  in  the  court  below,  be 
renewed  upon  new  facts  and  evi- 
dence in  the  court  of  appeal,  it 
may  be  granted  with  costs,  it 
being  substantially  an  original 
motion.  In  the  Matter  of  Joseph 
and  Webster.  496 

28.  An  ex  parte  order  of  commit- 
ment for  a  contempt  is  not  irre- 
gular, because  it  has  been  granted 
absolutely  in  the  first  instance, 
although  the  person  guilty  of  the 
contempt  is  not  a  party  in  a  cause. 

Whether  the  Court  will  make 
an  ex  parte  order,  that  a  person 
guilty  of  a  contempt  shall  stand 
absolutely  committed,  upon  the 
testimony  of  a  single  witness, 
quceref    Ex  parte  Clarke.      563 

29.  If  the  time  for  referring  a  fur-| 


ther  answer  for  insufficiency  upon 
the  old  exceptions  under  the  sixth 
order  has  expired,  it  cannot  after- 
wards be  revived  by  referring  the 
answer  for  impertinence. 

SemUet  it  is  too  late  to  except 
to  an  answer  for  impertinence, 
when  the  time  has  expired,  after 
which,  according  to  the  new 
orders,  the  answer  is  to  be  deemed 
sufficient.    Jeffrey  v.  M*Cahe. 

Page  739 

PRESUMPTION  OF  PAYMENT. 
See  Legacy,  5. 

PRIORITY. 
See  Insolvent. 

PRO  CONFESSO. 

Order  made  nisi  that  an  issue  might 
be  taken  pro  confesso^  the  Plaintiff 
in  the  issue  having  repeatedly 
made  default.    PovoeU  v.  Wood. 

354 

PRODUCTION  OF  BOOKS  AND 
PAPERS. 
See  Practice,  6. 
Witness,  2. 

PROTECTION. 
See  Arrest. 

PUBLICATION. 
See  Practice,  11. 

PURCHASER  WITHOUT 

NOTICE. 

See  Notice. 
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RECEIVER. 

1.  A  receWer  will  not  be  appointed 
at  the  instance  of  a  party  claiming 
as  devisee  under  a  will,  the  va- 
lidity of  which  is  to  be  determined 
by  an  issue,  unless  the  claimant 
satisfies  the  Court  that  there  is  a 
reasonable  probability  of  his  suc- 
ceeding on  the  issue^  and  that  the 
property  will  be  endangered  by 
being  left  in  the  possession  of  the 
heir  at  law.     Clarke  v.  Devo.   103 

2.  In  a  suit  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of 
an  estate  in  the  West  Indiest 
against  a  purchaser  who  resided 
there,  and  had  got  into  posses- 
sion without  paying  the  purchase 
money,  and  to  which  the  con- 
signees of  the  estate  were  also 
Defendants;  an  application  for 
a  receiver  of  the  proceeds  of  the 
consignments  was  refused,  the 
principal  Defendant,  the  pur- 
chaser, having  never  been  served 
with  a  ntbpcena,  Stralton  v.  David- 
son. Page  484 

3.  The  Court  will  not  appoint  a 
receiver  of  the  annual  allowance 
paid  to  the  assistant  P^liamentary 
Counsel  to  the  Lords  of  the  Trea- 
sury, before  the  hearing.  Cooper 
V.  ReiUy.  560 

REMOTENESS    OF   LIMIT- 
ATIONS. 

A  testatrix  gave  the  interest  of  her 
residuary  estate  to  her  four  sisters 
during  their  lives,  and  directed 
that,  on  their  deaths,  the  interest 
of  their  respective  shares  should, 
at  the  discretion  of  her  executor, 


be  applied  to  the  maintenance  and 
education,  or  accumulated  for  the 
benefit  of  the  children  of  eadi  of 
them  so  dying,  until  such  children 
should  respectively  attain  the  age 
of  twenty-two  years,  when  they 
were  to  be  entitled  to  their 
mother's  share  of  the  principal ; 
with  limitations  over,  in  the  event 
of  the  death  of  any  of  them  under 
that  age :  Held, 

That  the  children  of  the  sisters 
were  not  to  take  a  vested  interest, 
till  they  attained  twentj-two : 
And, 

That  all  the  gifts,  subseqnent 
to  the  life  estates  given  to  the 
sisters,  were  void,  as  being  too 
remote.     Vawdry  v.  Geddes, 

Page  203 

See  Will,  5. 

REVERSION. 

1.  A  reversion  depending  upon  the 
contingency  of  the  tenant  for  life, 
who  was  sixty-three  years  of  age 
and  a  bachelor,  dying  without 
issue,  is  not  the  subject  of  esti- 
mate or  calculation. 

But  the  purchaser  of  this  rever- 
sion having,  in  his  treaty  with  the 
vendor,  proposed  to  deduct  one 
half  of  the  reversion  in  respect  of 
such  contingency,  and  the  treaty 
having  been  concluded  upon  that 
basis,  the  Court,  as  between  the 
vendor  and  purchaser,  will  value 
the  contingency  accordingly. 
Baker  v.  Bent.  294 

REVIVOR. 

]•  By  the  direction  of  A.^  a  bill  was 
filed  for  the  administration  of  a 
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testator's  assets,  in  which  A.  and 
his  infant  brother  and  sister,  by  A. 
as  their  next  friend,  were  Plain- 
tifis ;  D.,  their  elder  brother,  who 
had  an  interest  adverse  to  theirs, 
and  was  one  of  the  Defendants, 
acted  as  solicitor  in  the  country 
for  the  Plaintiffs,  and  the  suit  was 
conducted  by  his  town  agents : 
after  the  sister  had  attained  her 
full  age,  D.  died,  having  appointed 
her  his  executrix :  A*  gave  notice 
to  the  persons,  who  had  been  the 
town  agents  of  2).,  not  to  take 
any  proceedings  in  his  name,  and 
the  sister  appointed  them  to  act 
as  solicitors  for  her :  the  sister 
filed  a  bill  of  revivor  and  made  A. 
and  his  infant  Defendants:  A. 
and  his  brother,  after  notice  of 
that  bill,  filed  another  bill  of  re- 
vivor :  this  second  bill  was  ordered 
to  be  taken  ofi^  the  file ;  and  the 
Court  held,  that  an  alleged  de- 
fect of  parties  in  the  frame  of  the 
first  bill  of  revivor  afforded  no 
reason  for  allowing  the  second  bill 
of  revivor  to  remain  on  the  file. 
Livesey  v.  Livesey.  Page  10 

REVOCATION. 
See  Will,  5. 


SATISFACTION. 

1.  The  assumption  by  a  father  of  a 
debt  due  from  his  son  to  a  part- 
nership, in  which  the  father  and 
the  son,  along  with  other  persons, 
were  partners,  was  deemed  an  ad- 
vancement of  a  portion  to  a  less 
amount,  to  which  the  son  would 
have  been  entitled  upon  the  father's 
death.  AndeyY.Bainhridge.   677 


SEIGNIORY. 
See  Customary  Tenement. 

SET  OFF. 
See  Legact»  5. 

SETTLEMENT. 

By  a  marriage  settlement  stock  was 
vested  in  trustees,  upon  trust,  to 
pay  the  dividends  to  the  husband 
during  coverture,  and  to  the  wife 
during  her  life,  in  case  she  sur- 
vived him;  and  from  and  after 
her  decease,  in  case  there  should 
be  any  children  of  the  marriage 
then  living,  then  upon  trust  for 
such  of  the  said  children  as  should 
atrain  twenty-one  or  be  married, 
with  a  direction,  in  case  all  or  any 
of  such  children  should  then  be 
under  twenty-one  and  unmarried, 
to  apply  the  dividends  to  their 
maintenance ;  and  in  case  the 
wife  should  die  without  leaving 
any  child  or  children  at  the  time 
of  her  decease,  or  in  case  there 
should  be  one  or  more  such  child 
or  children  then  living,  yet  all  of 
them  should  die  under  twenty-one 
and  unmarried,  upon  trust,  if  the 
husband  should  survive  the  wife 
and  all  such  children,  to  pay  the 
dividends  to  him  during  his  life, 
and  from  and  after  the  death  of 
the  survivor  of  the  husband  and 
wife,  and  from  and  after  the  death 
of  the  said  children,  in  case  there 
should  be  any,  and  all  of  them 
should  die  under  age  and  unmar- 
ried, in  trust  for  certain  other 
persons:    the  wife   survived  the 
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husband,  and  at  her  death  there 
was  no  child  of  the  marriage  Hy- 
ing; but  a  son,  who  died  in  her 
lifetime,  had  attained  twenty-one, 
and  married :  Held,  that  the  stock 
vested  in  that  son  absolutely. 
Torres  v.  Franco.  Page  649 

SOLICITOR. 

1.  By  the  direction  of  A.,  a  bill  was 
filed  for  the  administration  of  a 
testator^s  assets,  in  which  A*  and 
his  infant  brother  and  sister,  by 
jl*  as  their  next  friend,  were 
Plaintiffs ;  2).,  their  elder  brother, 
who  had  an  interest  adverse  to 
theirs,  and  was  one  of  the  De- 
fendants, acted  as  solicitor  in  the 
country  for  the  Plaintiffs,  and  the 
suit  was  conducted  by  his  town 
agents:  after  the  sister  had  at- 
tained her  full  age,  D.  died,  having 
appointed  her  his  executrix:  A. 
gave  notice  to  the  persons,  who 
had  been  the  town  agents  of  2)., 
not  to  take  any  proceedings  in  his 
name,  and  the  sister  appointed 
them  to  act  as  solicitors  for  her : 
Held,  that  A.  was  not  entitled  to 
have  the  papers  connected  with 
the  cause  delivered  over  to  him, 
though  he  offered  to  satisfy  any 
lien  which  might  be  claimed 
against  them.  Livesey  v.  Livesey, 

10 
2.  SembUi  if  a  bill  be  dismissed  at 
the  hearing  with  costs,  and  the 
Plaintiff  be  then  out  of  the  juris- 
diction, and  the  Plaintiff's  suit  be 
so  frivolous  and  vexatious,  that 
the  bill  could  not  have  been  filed 

.  bond  Jide  in   expectation  of   a 


favourable  decree — or  if  the  soli- 
citor of  the  Plaintiff  guarantee  his 
client  against  the  costs  of  the  €uit 
—  the  Court,  upon  the  petition  of 
the  Defendant,  will  compel  the 
the  solicitor  of  the  Plaintiff  to  pay 
the  taxed  costs.  Cockles.  Whiting. 

Page  43 

3.  A  solicitor  who  receives  rents  in 
a  cause  without  the  authority  of 
the  Court,  will  be  ordered  to  pay 
them  over  to  the  receiver,  and 
cannot  retain  them  on  the  ground 
of  lien,  or  set  them  off  against 
costs  alleged  to  be  due  to  him 
from  the  Plaintiff.  Wickens  v. 
Totonshend.  361 

4.  A  solicitor,  who  purchases  from 
his  client,  is  bound  to  prove  that 
he  paid  that  price  for  the  pro- 
perty, which,  in  the  exercise  of 
his  professional  duty,  he  would 
have  advised  his  client  to  accept 
from  a  third  person. 

After  a  delay  of  eighteen  years, 
a  bill  filed  by  a  client  against  his 
solicitor  to  avoid  a  purchase,  was 
dismissed.      Champion  v.  Rigby* 

539 

5.  Under  an  award  in  a  cause,  which 
award  was  afterwards  made  an 
ordee  of  Court,  the  cost  of  certain 
parties  were  directed  to  be  taxed 
and  paid  to  them  out  of  the  fund : 
a  part  of  those  costs  was  incurred 
in  proceedings  upon  a  case  sent 
to  law ;  when  the  bills  were  car- 
ried in  for  taxation  it  was  dis- 
covered that  the  person  who  had 
acted  as  their  solicitor  throughout 
the  suit,  and  who  had  already  been 
paid  in  full,  was  not  a  solicitor, 
but  an  attorney  only;  the  Master 
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'  thereupon  disallowed  all  the  items 
in  the  bills  except  disbursements 
to  the  clerk  in  court,  and  his  tax- 
ation was  confirmed  on  the  appeal. 
Prehble  v.  BoghursU       Page  744? 

6.  After  the  Plaintiffs' costs  had  been 
taxed  and  paid»  it  was  discovered 
that  their  agent  in  the  cause  had 
never  been  admitted  as  a  solicitor; 
and  an  order  was  thereupon  made, 
that  the  Master  should  review  his 
taxation,  and  disallow  all  such 
items  as  did  not  consist  of  fees 
paid  to  the  clerk  in  court,  with  a 
▼iew  to  having  them  refunded. 
Coates  V.  Hatokyard.  746 

7.  It  appearing  upon  a  reference  to 
tax  an  agent's  bill  of  costs  in  a 
Chancery  suit,  that  he  never  had 
been  a  solicitor  of  the  court,  the 
Master  was  directed  to  disallow 
all  the  items,  except  those  for 

'  disbursements  made  to  his  clerk 
in  court.  Sumner  v.  Ridgvoay.  74<8 

SPECIFIC  PERFORMANCE. 

1.  A  court  of  equity  will  not  enter- 
tain a  bill  for  the  specific  per- 
formance of  an  agreement  to  pay, 
in  a  certain  event  which  has  hap- 
pened, an  annual  sum  by  quarterly 
instalments.      Brough  v.   Oddy. 

55 

2.  It  is  no  defence  to  a  bill  for  spe- 
cific performance  by  the  vendor, 
that,  during  the  treaty,  he  falsely 
assumed  the  character  of  agent 
for  another,  when,  in  fact,  he  was 
dealing  on  his  own  behalf,  and 
that  he  thereby  deceived  the  pur- 
chaser as  to  the  party  with  whom 
the  contract  was  made,  provided 


the  purchaser  does  not  show  that 
the  deception  induced  him  to 
enter  into  the  contract,  or  occa- 
sioned any  loss  or  inconvenience 
to  him  otherwise.  Fellowes  ▼. 
Lord  Gtoydyr  and  Page.  P&ge  83 

3.  Where  an  agreement  expressly 
refers  to  a  plan  as  an  existing 
document,  forming  a  term  in  the 
contract,  parol  evidence  is  ad- 
missible for  the  purpose  of  identi- 
fying the  plan.  But  unless  the 
evidence  of  identity  is  clear  and 
satisfactory,  specific  performance 
of  such  an  agreement  will  be  re- 
fused.   Hodges  y.  Horsfail.    116 

4.  If  land,  generally  reputed  to  be 
water  meadow^  is  sold  by  the 
description  of  uncommonly  rich 
water  meadow,  whereas,  in  fact, 
it  is  very  imperfectly  watered, 
this  is  not  such  a  misrepresent-^ 
ation  as  will  avoid  the  sale.  Scott 
V.  Hanson.  128 

5.  The  plaintiff,  the  vendor,  having 
notice  from  the  purchaser  that 
the  latter  abandoned  his  contract, 
did  not  file  his  bill  for  specific 
performance  till  about  a  year 
afterwards :  the  bill  was  dismissed 
on  the  ground  of  unreasonable 
delay.     Waison  v.  Reid.  236 

6.  The  plaintiff  in  a  bill  for  the  spe* 
cific  performance  of  a  contract, 
is  entitled  to  a  decree,  if  at  the 
hearing  he  can  show  a  good  title, 
although  he  had  not  such  title  at 
the  time  of  the  contract :  but  the 
defendant,  if  he  had  thought  fit, 
might  have  retired  from  the  con- 
tract as  soon  as  the  want  of  title 
was  discovered;  and  was  not 
bound  to   wait  till   the    plaintiff 
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could  acquire  a  good  title.  Hog- 
gart  V.  ScoU.  Page  293 

7*  The  written  undertaking  of  one 
party  will  be  enforced,  although 
the  other  party  is  not  mutually 
bound  by  writing.  Palmer  v. 
Scott.  391 

8.  Where  a.  person  having  a  clear 
title  to  12/.  for  rent,  and  claiming 
the  property  of  the  land,  is  in- 
ducedy  by  the  representations  of 
two  professional  persons  that  he 
had  no  right  to  either  rent  or 
land,  to  agree  to  accept  10/.  in 
fully  for  rent  and  land,  the  Court 
will  not  entertain  a  bill  for  the 
specific  performance  of  the  agree- 
ment.    Stanley  v.  Robinson.    527 

STATUTES,  CONSTRUCTION 

OF. 

If  an  act  of  Parliament,  by  general 
words,  purports  to  confer  a  power 

,  upon  several  donees,  one  of  whom 
possesses  the  same  power  more 
amply  at  common  law  as  incident 
to  his  estate,  the  statute  shall  not 
be  intended  to  apply  to  him,  so 
as  by  implication  to  abridge  his 
power ;  and  acts  of  his,  therefore, 
which  the  statute  would  have  au- 
thorized, will  be  referred  to  his 
common  law    right.      Ex  parte 


Clayton. 

369 

1 1  Henry  7.  c.  20. 

377 

9  &  10  Will.  3.  c.  15. 

496 

27  Geo.  3.  c.  38. 

159 

34  Geo.  3.  c.  23. 

159 

36  Geo.  3.  c  60. 

356 

STAY  OF  PROCEEDINGS. 
When  an  order  directing  money  to 


be  paid  out  of  court  is  appealed, 
the  Accountant  General  is  justified 
in  delaying  to  comply  with  the 
order  till  there  has  been  time  for 
the  appellant  to  make  a  special 
application  fdr  a  stay  of  proceed- 
ings to  the  Court  below.  Fer- 
guson  V.  Tadman.  I^ige  331 

STOCK. 
See  Legacy  3. 

SUPPLEMENTAL  BILL. 
In  a  suit  instituted  by  a  solicitor  for 
payment  of  costs  due  to  him  from 
a  client,  it  appeared  by  the  an- 
swer, that  he  had  not  delivered  a 
signed  bill  conformably  to  the  act 
of  Parliament :  a  bill  duly  signed 
was  subsequently  delivered,  and 
that  fact  was  put  in  issue  by  a 
supplemental  bill :  Semble,  the  de- 
fect in  the  title  of  the  plaintiff,  as 
it  stood  at  the  institution  of  the 
suit,  was  not  cured.  Pritchard  v. 
Draper.  191 

SURVIVOR. 
See  Lapse. 
Will,  IS. 

SUSPENSION. 

Where  a  customary  tenement  is  free- 
hold, and  the  lord,  being  only 
tenant  for  life  of  the  manor,  pur- 
chases the  fee  of  the  customary 
tenement,  the  seignory  is  sus- 
pended during  the  life  of  the  lord, 

but  revives  at  his  death,  and  the 
customary  tenement  descends  to 
his  heir.     Sed  qutere.        32.  750 

SUBPOENA,  SERVICE  OF. 
j?.y  by  the  directions  of  a  solicitor 
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who  was  then   concerned  for  a 
defendant  7.,  had  acted  as  clerk 
in  Court  for  T.,  and  in  1816  filed 
his  answer,  after  that    time   T. 
was    generally  resident  abroad; 
in  1822  an  order  was  made  di- 
recting that  service  of  the  suh^ 
poena  on  his  clerk  in  Court  should 
be  good  service;  at  the  hearing 
in  1823  no  person  appeared  for 
7\,  and  a  decree  nui  was  pro- 
nounced against  him;    in   1829, 
the  solicitor,  upon  an  application 
made  to  him  by  the  Plaintiff,  de- 
clined to  receive  a  notice  on  be- 
half of  7*.,  stating  that  he  had 
long  since  ceased  to  be  concerned 
for  him,  and  that  he   knew  not 
where  he  was,  nor  whether  he  was 
living  or  dead ;  in  1829  the  Plain- 
tiff obtained  an  order  that  service 
of  the  subpcena  to  show  against 
the  decree  on  the  clerk  in  court 
of  T»  should  be  good  service  ;  and 
the  subpoena  was  served  on  B.^ 
who  had  not  for  many  years  done 
any  act  as  clerk  in  court  for  2\ : 
Held, 

That  B.  was  to  be  considered 
as  still  the  clerk  in  court  of  T., 
and  that  the  service  of  the  suh^ 
poena  was  strictly  regular.  Coster 
V.  Tumor.  Page  311 


TENANT  FOR  LIFE. 
A  feme  covert  having  an  interest  for 
life  to  her  separate  use,  and  a 
power  of  appointment  of  the  fund 
by  deed,  to  take  effect  afler  her 
death,  assigned  her  life  interest, 
and  appointed  the  fund  afler  her 
death,  to  trustees,  upon  trust,  to 
invest  the  fund  in  the  immediate 


purchase  of  an  annuity  for  her 
life.   The  Court  ordered  a  transfer 
of  the  fund  to  the  new  trustees 
accordingly.      Lynn    v.    Ashton. 

Page  188 

TIME,  LENGTH  OF. 

1.  A  testator,  domiciled  in  Jamaicap 
gave  legacies  in  Jamaica  currency 
to  J.  C,  H.  C,  and  M.  C,  per- 
sons also  domiciled  in  that  island, 
and  desired  them  to  be  paid  out 
of  money  due  to  him  on  certain 
bonds,  which  the  will  specified. 
At  his  death,  which  happened  in 
Scotland  in  1790,  no  such  bonds 
were  to  be  found ;  but  c/.  C.  was 
then  indebted  to  his  estate  upon 
other  bonds,  in  a  sum  which  ex- 
ceeded the  value  of  his  legacy, 
and  which,  a  year  after  the  tes- 
tator's death,  including  interest, 
was  equal  to  the  amount  of  the 
penalties.  In  1794,  actions  were 
brought  in  Jamaica  upon  those 
bonds,  by  the  testator's  personal 
representative  there,  and  judg- 
ments recovered  against  J*  C.  for 
the  full  penalties  and  costs;  but 
no  attempt  was  made  to  levy  exe- 
cution upon  the  judgments,  and 
they  remained  unsatisfied.  About 
the  time  of  the  testator's  death 
the  legatees  came  to  England^ 
and  never  returned  to  Jamaica^ 
nor  did  any  of  them  set  up  a 
claim  to  their  legacies  prior  to 
the  year  1817.  In  the  year  1818 
i/.  C  and  M.  C  assigned  their 
respective  legacies  to  the  Plaintiff, 
who  was  the  personal  represent- 
ative of  <7.  C,  the  other  legatee ; 
and  he,  in  the  year  1821,  when 
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administration  was  for  the  first 
time  taken  out  to  the  testator's 
estate  in  England^  filed  the  bill 
for  the  purpose  of  enforcing  pay- 
ment: 

Held,  That  the  assigned  le- 
gacies, under  the  circumstances, 
and  after  the  lapse  of  twenty- 
seven  years  without  demand,  ought 
to  be  presumed  to  have  been  satis- 
fied. CampbeUv, Graham.  Page 453 
2.  After  a  delay  of  eighteen  years 
a  bill  filed  by  a  client  against  his 
solicitor  to  avoid  a  purchase,  was 
dismissed.     Champion  v.   Rigby. 

539 

TITHES. 

1.  A  rector,  in  1811,  demised  his 
rectory  to  A.  for  a  term  of  years 
to  secure  the  due  payment  of  an 
annuity  :  in  1814,  he,  for  valuable 
consideration,  demised  the  tithes 
of  certain  lands  within  the  rectory 
to  the  occupier  B.,  who,  at  the 
time,  had  no  notice  of  the  prior 
charge :  the  annuity  fell  into  ar- 
rear  in  1816;  and  in  1817,  the 
rector  took  the  benefit  of  the  in- 
solvent act:  B.  remained  in  the 
occupation  of  the  lands,  and  re- 
tained the  tithes,  claiming  to  be 
entitled  to  them  under  the  deed  of 
1814;  and  no  step  was  taken  to 
enforce  payment  till  1827,  when 
A,  filed  against  him  a  bill  for  an 
account ;  in  answer  to  which,  B. 
insisted  that  he  was  a  purchaser 
for  valuable  consideration  without 
notice :  Held, 

That  that  defence  was  of  no 
avail  against  the  legal  title  of  the 
Plaintiff: 


And  that  the  Defendant  ought 
to  account  for  the  tithes  for  the 
six  years  before  the  filing  of  the 
bill.  CoUins  v.  Archer.  F^  284 
2.  Where  tithes  have  never  been 
paid  since  the  dissolution,  the 
Court  will  presume  all  facts, 
which,  consistently  with  the  evi- 
dence in  the  cause,  would  give 
legal  origin  to  an  exemption  from 
the  payment  of  tithes.  HumjAreys 
V.  Wagstaff.  529 

TRUST. 

Where  the  trust  is  too  vague  for  the 
Court  to  execute,  the  next  of  kin 
are  entitled. 

A  testatrix  bequeaths  the  resi- 
due of  her  property  to  her  execu- 
tors, upon  trust  to  dispose  of  the 
same  at  such  times  and  for  such 
purposes  as  they  should  think  fit ; 
it  being  her  intention  that  the  dis- 
tribution thereof  should  be  left 
entirely  to  their  discretion :  Held, 
that  the  executors  were  trustees  of 
the  residue  of  the  property  for  the 
next  of  kin  of  the  testatrix. 
Fotoler  v.  Garlike.  232 

TRUSTEE. 

1.  If  an  agent,  employed  to  purchase 
an  estate,  becomes  the  purchaser 
for  himself,  he  is  to  be  considered 
as  a  trustee  for  liis  principal. 
Lees  V.  Nuttall.  53 

2.  A  trustee,  refusing  to  pay  a  le- 
gacy without  the  direction  of  the 
Court,  in  a  case  which  admitted 
of  no  doubt,  was  refused  his  costs, 
but  was  not  made  to  pay  the  costs 
of  the  8uit|  because  he  might  have 
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acted  from  ignorance,  and  not 
from  any  improper  motive.  Knight 
▼.  Martin.  Page  70 

3*  By  a  marriage  settlement  the  in- 
terest of  a  trust  fund  was  limited 
to  a  wife  for  life»  for  her  separate 
use,  with  power  to  the  trustees^ 
upon  her  consent  in  writing,  to 
advance  the  trust  fund  to  her  hus- 
band, upon  the  security  of  his 
bond :  if  the  trustees,  with  con- 
sent of  the  wife,  advance  the  fund 
to  the  husband,  but  without  her 
written  consent,  and  without  the 
husband's  bond,  and  if  the  trust 
fund  be  lost  by  his  subsequent 
bankruptcy,  the  trustees  are  not 
entitled  to  be  indemnified  to  the 
extent  of  the  wife's  interest. 
Cocker  V.  Qjuayle.  535 

'4*  Where  a  trust  estate  descended 
to  one  who  refused  to  execute  a 
conveyance  to  the  cestuis  que  trust, 
after  it  was  approved  by  his  soli- 
citor, unless  he  were  paid  a  sum 
of  money,  the  Court  ordered  the 
conveyance,  with  costs  against  the 
defendant.  Watts  v.  Turner.  634 

10.  A  person  named  a  trustee  with- 
out his  knowledge,  and  in  that 
character  a  party  to  the  suit,  hav- 
ing never  accepted  the  trusts,  is 
entitled  to  his  costs  as  between 
solicitor  and  client.  Sherratt  v. 
Bentley*  655 


USURY. 


Where  an  annuity  is  granted  for  a 
term  of  years,  to  be  paid  half- 
yearly,  and,  at  the  same  time. 


promissory  notes  are  given  by  the 
grantee  for  the  payment  of  each 
half-year's  annuity  when  it  be- 
comes due,  and  it  appears  that 
the  several  half-yearly  payments 
will  repay  the  purchase-money 
with  interest,  exceeding  the  rate 
of  5/.  per  cent,,  the  transaction  is 
usurious.     Fereday  v.  Wightaick. 

Page  45 


VENDOR  AND  PURCHASER. 

1.  Where  the  possession  is  vacant, 
a  purchaser  is  not  bound  to  in- 
quire of  the  late  occupier,  what 
was  the  nature  of  his  title. 

Under  an  agreement  of  ex- 
change between  A.^  who  held 
ands  under  a  college  lease,  and 
B.,  the  owner  of  an  adjoining 
estate,  B.  occupied  part  of  the 
college  lands,  and  A.  had  occu- 
pied, along  with  the  residue  of 
the  leasehold,  part  of  i^.'s  estate ; 
A*  having  become  bankrupt,  the 
college  leasehold  was  sold,  and 
was  described  in  the  particulars 
of  sale,  as  '*  late  the  residence  of 
i4.:"  Held,  that  the  purchaser 
was  not  to  be  considered  as 
having  implied  notice  of  the 
agreement  of  exchange,  and  that 
he  had  a  right  to  recover  by 
ejectment  that  portion  of  the 
leasehold  which  was  in  B*s  occu- 
pation.   MUes  y.  Langley.        39 

2.  Under  a  decree  for  sale,  made  in 
a  suit  for  the  administration  of  a 
testator's  assets,  A*  became,  in 
1813,  the  purchaser  of  certain 
lots ;  and,  after  a  long  resistance 
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to  the  title»  wa8»  iq  1824,  com- 
pelled to  pay  the  purchase  money 
into  Court,  and  was  let  into  pos- 
session: two  years  afterwards, 
and  before  the  conveyances  were 
executed,  having  discovered,  by 
means  of  the  information  of  third 
parties,  a  circumstance  which  con- 
stituted a  material  defect  in  the 
title,  and  which  there  was  reason 
to  believe  had  been  long  before 
known  to  the  solicitor  of  the 
Plaintiff,  he  obtained  a  reference 
back  to  the  Master;  the  Master 
'reported  against  the  title ;  to  the 
report  exceptions  were  taken ; 
and,  before  the  exceptions  came 
on  to  be  heard,  the  vendors  had 
cured  the  defect :  Held, 

That  the  purchaser  had  a  right 
to  be  discharged  from  his  con- 
tract, and  that  a  further  reference 
of  title  ought  not  to  be  directed : 

That,  in  a  sale  under  a  decree 
the  solicitor  of  the  plaintiffs, 
having  the  management  of  the 
sale,  is  to  be  considered,  as  be- 
tween the  vendors  and  the  pur- 
chaser, to  be  the  agent  of  all  the, 
parties  to  the  suit.  Dolby  v. 
PuUen.  Page  296 

3.  Under  a  decree  directing  the 
sale  of  an  estate,  which,  as  against 
T.,  one  of  the  Defendants,  was 
only  a  decree  nisiy  and  before  the 
decree  was  made  absolute,  the 
estate  was  sold,  and  A.  was  re- 
ported the  purchaser :  afterwards, 
on  the  application  of  A,^  an  order 
was  made  by  the  Vice-Chancellor 
discharging  him  from  the  pur- 
chase, on  the  ground  that  the 
decree  was  not  absolute  as  against 


T. ;  the  Plaintiff  immediately  gave 
notice  of  a  motion  before  the 
Lord  Chancellor  to  discharge 
that  order;  and,  that  motion 
having  stood  over  a  considerable 
time,  the  decree  was  made  ab- 
solute as  against  T.,  before  it  was 
heard:  Held, 

That  the  purchaser  was  entitled 
to  be  discharged  at  the  time  when 
the  application  was  made ;  and  that, 
he  having  been  once  discharged 
by  an  order  which  was  right  at 
the  time  when  it  was  pronounced, 
the  contract  could  not  be  revived 
by  the  proceedings  subsequently 
taken  by  the  vendor  to  make  the 
decree  perfect.    Cotter  v.  Tumor. 

Page  311 

4.  An  exception  to  a  report  in  Ai- 
vour  of  the  title  having  been 
on  argument  allowed,  leave  was 
given  to  the  Plaintiff,  some  time 
afterwards,  to  ^o  again  before  the 
Master,  for  the  purpose  of  bring- 
ing evidence  to  show  that  the  ob- 
jection which  the  Court  had  sus- 
tained was,  in  the  circumstances, 
immaterial.    Egerton  v.  Jones. 

5.  Where  the  report  is  in  favour  of 
the  title,  the  Court,  on  allowing 
exceptions  to  it,  will  give  the 
vendor  a  reasonable  time  within 
which  to  remove  the  objection, 
although  the  exceptions  and  fur- 
ther directions  were  set  down  to 
come  on  together.  Portman  v. 
MiU.  696 

See  Solicitor,  4. 
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VESTING. 

See  Devise,  5. 

Remoteness,  1. 
Settlement,  1. 
Will,  4. 


WAIVER. 

TIic  acceptance  of  the  20;.  costs  by 
the  clerk  in  court  of  the  De* 
fendant,  is  a  waiver  of  the  irre- 
gularity of  a  second  order  to 
amend  obtained  as  of  course. 
Tarleion  y.  Dyer.  Barnes  v.  IVil- 
son.  Page  1 

See  Bond. 

Costs,  4*. 

Dismissal  of  Bill,  1. 

Witness,  3. 

WILL. 

A  testator  bequeathed  to  the  two 
sons  and  the  daughter  of  A.  B. 
501.  each :  at  the  date  of  the  will, 
and  the  death  of  the  testator.  A,  B, 
had  one  son  and  four  daughters  ; 
each  of  these  five  children  is  en- 
titled to  a  legacy  of  5/.  Harrison 
V.  Harrison.  72 

2.  Equal   sums  given  to  the  same 

person  by  a  will  and  codicil,  held, 

from  the  character  and  objects  of 

the  latter,  to  be  substitutional,  and 

not    accumulative,   although  the 

legacy  given  by  the  codicil  was 

only  conditional.    Fraser  v.  Byng, 

90 
).  A  testator  by  will  gives  his  moiety 


of  an  estate  called  //.,  to  his  sister 
and  her  children,  and  subsequently 
by  a  codicil  which  purports  to 
give  them  the  whole  of  that  estate, 
if  he  shall  possess  it  at  his  death, 
charges  it  with  a  sum  of  money  to 
legatees :  at  the  date  of  the  will 
and  codicil  he  was  owner  of  only 
one  moiety  of  //.,  but  before  his 
death  he  acquired  the  other : 
although  the  devise  fails  as  to  the 
after-purchased  moiety,  the  charge 
is  good  for  the  whole  sum*  and 
equity  will  make  no  apportionment. 
Lushington  v.  SevcelL      Page  169 

^.  A  testatrix  gave  the  interest  of 
her  residuary  estate  to  her  four 
sisters  during  their  lives,  and  di- 
rected that,  on  their  deaths,  the 
interest  of  their  respective  shares 
should,  at  the  discretion  of  her 
executor,  be  applied  to  the  main- 
tenance and  education,  or  accu- 
mulated for  the  benefit,  of  the 
children  of  each  of  them  so  dying, 
until  such  children  should  re- 
respectively  attain  the  age  of 
twenty-two  years,  when  they  were 
to  be  entitled  to  their  mother's 
share  o^  the  principal ;  with  limit- 
ations over,  in  the  event  of  the 
death  of  any  of  them  under  that 
age :  Held, 

That  the  children  of  the  sisters 
were  not  to  take  a  vested  interest, 
till  they  attained  twenty-two:  And, 
That  all  the  gifts,  subsequent 
to  the  life  estates  given  to  the  sis- 
ters, were  void,  as  being  too  re- 
mote.     Vaxndry  v.  Geddes.       203 

5.  A  testatrix,  having  a  son  and  two 
daughters,  gave  6000^.  3  per  cent. 

3  H 
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stock  to  her  sod  for  life,  re- 
mainder, as  to  one  moiety  of  it, 
to  bis  eldest  male  child  living  at 
her  decease ;  and  as  to  the  other 
moiety,  to  his  other  children; 
she  also  gave  6000/.  like  stock  to 
her  daughters  for  their  respective 
lives,  in  equal  shares,  remainder 
to  their  children ;  and  she  further 
gave  a  sum  of  bank  stock  to  her 
three  children,  in  equal  shares, 
during  their  lives,  and  the  share 
of  each  was,  at  his  or  her  ^eath, 
to  revert  to  their  issue  in  equal 
shares.  Subsequently  she  made 
a  codicil,  in  which  she  desired 
that  her  grandchildren's  shares  of 
these  two  stocks  should  be  settled 
upon  them  for  their  lives,  and 
afterwards  upon  their  children: 
Held, 

That,  by  the  operation  of  the 
codicil,  the  moiety  of  6000/.  3  per 
cent,  stock,  which,  by  the  will, 
was  given  absolutely  to  the  eldest 
male  child  of  the  testatrix's  son 
living  at  her  death,  was  well 
limited  to  that  mole  child  for  life, 
with  remainder  to  his  children ; 

That,  as  to  all  the  other  be- 
quests, the  attempt  to  extend  the 
limitations  to  great  grandchildren 
was  ineffectual ;  and 

That  the  absolute  interests  given 
by  the  will  to  the  grandchildren 
were  not  destroyed  or  restricted 
by  the  codicil.  Arnold  v.  Con- 
greve.  Page  209 

6.  A  testator  gave  a  legacy  of 
12,500/.,  4  per  cent,  annuities. 
At  the  making  of  his  will,  there 
was   a   stock  called  new   4  per  I 


cents.,  in  which  he  had  a  small 
sum;  and  a  stock  called  4  per 
cent,  consolidated,  of  which  he 
was  a  holder  to  a  very  large 
amount.  Before  the  death  of  the 
testator,  the  latter  stock  was  re- 
duced to  3^  per  cent.,  and  an- 
other 4e  per  cent,  stock  was  cre- 
ated. The  investment  of  the 
legacy  is  to  be  in  an  existing 
4  per  cent,  stock,  and  not  in  the 
stock  which  had  been  reduced  to 
3^  per  cent.     Banh  v.  Slader. 

Page  216 

7<  Where  the  trust  is  too  vague  for 
the  Court  to  execute,  the  next  of 
kin  are  entitled. 

A  testatrix  bequeaths  the  re- 
sidue of  her  property  to  her 
executors,  upon  trust  to  dispose 
of  the  same  at  such  times  and 
for  such  purposes  as  they  should 
think  fit;  it  being  her  intention 
that  the  distribution  thereof  should 
be  left  entirely  to  their  discretion : 
Held,  that  the  executors  were 
trustees  of  the  residue  of  the 
property  for  the  next  of  kin  of 
the  testatrix.     Foxder  v.  Garlike. 

232 

8.  A  testator,  by  a  codicil,  reciting 
that  he  had  purchased  certain 
freeholds  since  the  date  of  his  will, 
devised  them  to  trustees  upon  the 
trusts  expressed  in  his  will,  and 
directed  that,  if  any  heredita- 
ments purchased  by  him  at  any 
time  or  times  should  happen  to 
be  conveyed  after  the  date  and 
publishing  thereof,  his  heir-at-law, 
or  other  real  representatives,  and 
every  other  person  in  whom  the 
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Mune  should  be  vested,  should, 
forthwith  upon  bis  decease,  con- 
vey and  assure  the  same  to  his 
trustees   upon   the   trusts    of  his 

•  will:  he  purchased  other  estates 
afterwards :  Held,  by  the  Master 

•  of  the  Rolls,  that,  as  to  the  sub- 
sequently-purchased estates,  a 
case  of  election   was   not  raised 

'  against  the  heir  taking  beneBts 
under  the  will.  Johnson  v.  Telford. 

Page  244 
But,  held,  by  the  Lord  Chan- 
cellor, that  a  devise  and  bequest 
of  *'  all   my  estate    and   effects, 
both    real    and    personal,    which 

•  I  shall  die  possessed  of,"  extends 
to  lands  purchased  by  the  testa- 
tor after  the  date  of  his  will :  and 
therefore  the  heir  taking  benefits 
under  the  will  roust  elect.  Church- 
man V.  Ireland.  250 

9.  A  testator  bequeathed  the  divi- 
dends of  certain  stock  to  his  ne- 
phew, solely  for  the  maintenance 
of  himself  and  his  family,  de- 
claring that  such  dividends  should 
not  be  capable  of  being  charged 
with  his  debts  or  engagements, 
and  that  he  should  have  no  power 
to  charge,  assign,  anticipate,  or 
encumber  them ;  but  that  if  he 
should  attempt  so  to  do,  or  if  the 
dividends,  by  bankruptcy,  insol- 
vency, or  otherwise,  should  be 
assigned  or  become  payable  to 
any  other  person,  or  be  or  become 
applicable  to  any  other  purpose 
than  for  the  maintenance  of  the 
nephew  and  his  family,  his  interest 
therein  should  cease,  and  the  stock 
be  held  upon  trust  for  his  chil- 


dren. Long  subsequently  to  the 
date  of  the  will,  and  a  few  weeks 
prior  to  a  codicil  confirming  it, 
the  nephew  took  the  benefit  of 
the  Lords'  act  (1  G.4.  c.119.)  in 
the  usual  way;  and  some  years 
afterwards  the  testator  died :  Held, 
that  this  insolvency  operated  as  a 
forfeiture  of  the  life-interest  given 
to  the  nephew  by  the  will.  Yar* 
nold  V.  Moorhouse.  Page  364 

10.  Where  trustees  under  a  will 
have  a  discretion  as  to  the  manner 
of  the  application  of  the  trust 
fund  for  the  benefit  of  a  particular 
person,  but  no  power  to  apply  it 
otherwise  than  for  the  benefit  of 
that  cestui  que  trust  during  his 
life,  his  interest  passes  to  his 
assignees  under  the  insolvent  act, 
notwithstanding  a  proviso  in  the 
will,  that  he  shall  not  have  power 
to  sell,  mortgage,  or  anticipate 
the  income  of  the  fund.  Green 
V.  Spicer,  395 

11.  A  testatrix  had  power  to  dis- 
pose, by  will,  of  property  which 
she  enjoyed  under  the  residuary 
gift  of  her  brother ;  a  part  of  this 
property  consisted  of  7000^.  bank 
stock,  which,  after  the  brother's 
death,  was  increased  by  a  bonus 
to  8750^.  The  testatrix,  in  her 
will,  made  shortly  afler  the  bonus 
was  declared,  described  the  bank 
stock  as  consisting  of  7000/.  The 
Court  decreed,  that  the  S7501* 
passed  by  force  of  general  ex- 
pressions which  plainly  manifested 
an  intention  to  bequeath  all  that 
the  testatrix  derived  from  her 
brother.  Matthews  v.  Maude*  397 
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12.  In  a  partnership-deed  it  was 
stipulated,  that  the  testator's  in- 
terest in  the  partnership  concern, 
after  his  death,  and  during  the 
term  of  the  partnership,  should 
go  to  such  persons  as  he  should 
by  will  name  or  appoint ;  and  in 
default  of  appointment,  that  it 
should  devolve  to  his  wife;  in 
case  of  her  death,  to  his  children 
in  equal  shares;  and  in  case  of 
the  death  of  all  his  children,  to 
his  executors  or  administrators: 
Held,  that  the  true  construction 
of  this,  is  not  to  create  a  technical 
power  of  appointment,  but  to  rc- 
serye  to  the  testator  an  absolute 
power  of  disposition  by  will. 

The  tfitator  made  a  will,  not 
containing  any  allusion  to  the 
power  by  which  he  gave  all  his 
estate  ^and  effects  to  one  of  his 
children:  Held,  that  his  interest 
in  the  partnership  passed  by  this 
bequest.    Ponton  v.  Dunn, 

Page  402 

13.  SembUy  That,  to  effect  the  ex- 
pressed intention  of  the  testator, 
the  word  "  survivor"  may  receive 
a  different  sense  in  different  parts 
of  a  will.     Winterton  v.    Craw- 

Jurd.  407 

14*  A  testator  devised  a  farm  to  his 
two  sons,  with  permission  to  dis- 
pose of  it  to  certain  persons  if 
they  thought  proper:  but  if  it 
should  not  be  sold,  he  bequeathed 
it,  after  the  decease  of  either  of 
his  sons,  to  the  survivor,  and  di- 
rected that,  after  the  death  of 
both,  it  should  be  sold,  and  the 
money  divided  equally  between 
the  children  of  his  sons :  Held, 


That  the  sons  were  only  joint 
tenants  for  life  with  a  power  of 
sale; 

That  they  could  make  a  good 
title,  and  give  discharges  for  the 
purchase-money ; 

That  they  were  joint  tenants  for 
life  of  the  purchase-money ;  and 
that,  upon  the  death  of  the  sur- 
vivor, it  would  devolve  to  their 
children*  Breedon  v.  Breedon. 

Page  413 

15.  Where  a  sum  of  money  is  be- 
queathed in  terms  that  give  an 
absolute  interest  to  the  legatee, 
the  mere  addition  by  subsequent 
words  of  a  power  to  dispose  of  the 
legacy  by  will  during  the  conti- 
nuance of  a  prior  life-interest  in 
the  money^  does  not  by  implica- 
tion exclude  the  right  of  the 
legatee  to  dispose  of  it  by  deed 
inter  vivos  during  the  same  period. 
Comber  v.  Graham,  450 

16.  A  bequest  of  a  moiety  of  the 
interest  of  the  residue  of  the  tes- 
tator's personal  estate,  held  upon 
the  context  of  the  will,  to  pass  the 
interest  of  the  proceeds  of  real 
estate,  which  were  directed  to  be 
invested  so  as  to  form  one  mixed 
fund  with  the  residue  of  the  per- 
sonalty.   Byam  v.  Munton,     503 

17-  A  testator  devised  in  the  follow- 
ing words  :  "  As  to  the  rest  of 
my  estate,  the  two  houses,  one  in 
Si,  Johns  Lane,  and  the  other  in 
Fogvoell  Court,  in  Charter^house 
Lane,  I  give  to  my  wife  for  her 
life,  and  after  her  decease  that  in 
St,  John's  Lane  to  my  daughter  ; 
the  other  between  my  two  sons,  to 
be  equally  divided :  '^    Held,  that 
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the  daughter  took  only  an  estate 
for  lifoy  in  the  house  in  St.  Johris 
Lafie*  Esdaile  v.  Gall.    Page  540 

18.  A  devise  of  real  estate  to  all  the 
younger  children  of  the  testator's 
daughter,  as  tenants  in  common, 
with  a  devise  over  in  case  they 
should  all  die  under  twenty-one, 
or  be  married  without  consent, 
would  give  a  vested  interest,  sub- 
ject to  be  devested  in  that  event, 
unless  a  different  interest  appeared 
from  the  subsequent  part  of  the 
will. 

The  first  husband  of  the 
daughter  was  living  at  the  time  of 
making  the  will,  and  at  the  death 
of  the  testator,  and  although  it 
was  plain  that  the  testator  had  not 
in  his  contemplation  a  second 
marriage  of  his  daughter,  yet,  the 
gift  over  being  in  case  the 
daughter  should  leave  no  issue 
behind  her,  the  children  of  the 
second  marriage  took  equally  with 
the  children  of  the  first  marriage. 
CrUchett  v.  Taynton.  541 

19.  Whether  the  expression  in  a 
will,  *<  in  case  of  death,"  refers 
to  a  death  in  the  lifetime  of  the 
testatrix,  or  to  a  death  at  any 
time,  depends  upon  the  context. 
Tihon  V.  Jones  ;  Tilsony.  Thorn- 
ton. SS3 

20.  A  testator  devises  lands  to  R.  in 
fee,  and  reciting  that  he  has  exe- 
cuted a  bond  for  the  due  payment 
of  a  certain  annuity,  he  charges 
the  lands  so  devised,  and  also  the 
said  R.f  his  heirs,  executors,  and 
administrators,  with  the  payment 


of  that  annuity;  he  then  gives 
divers  pecuniary  legacies,  and  di- 
rects the  residue  of  his  personal 
estate  to  be  divided  equally  be- 
tween R.  and  W. :  Held,  that  the 
annuity  is  primarily  a  charge  upon 
the  lands  devised,  and  upon  R. 
personally,  in  exoneration  of  the 
personal  estate.  Wdby  v.  Rock- 
cliffe.  Page  571 

21.  Wherever  the  general  descrip- 
tion of  children  in  a  will  would 
include  legitimate  children,  it  can- 
not also  be  extended  to  illegiti- 
mate children. 

A  testator  devised  a  leasehold 
in  trust  for  his  "  grandchild,  Eli" 
zabethf  the  only  surviving  child  of 
his  son  William,**  ar  '*  gave  the 
residue  of  his  property,  afler  the 
death  of  his  wife  and  daughter,  to 
all  the  children  of  his  sons  James 
and  William^  and  of  his  daughter 
Man/f  in  equal  shares ;  Elizabeth 
was  illegitimate,  and  William  had 
no  other  child  :  Held, 

That  Elizabeth  did  not  take  any 
share  of  the  residue.  Bagley  v. 
MoUard.  581 

22.  The  words  ''  personal  represent- 
atives*' are  to  be  understood  in 
the  ordinary  sense  of  executors 
and  administrators,  unless  con- 
trolled by  the  context  of  the  will. 
Saberton  v.  Skeels,  587 

23.  Whether  a  sum  directed  to  be 
raised  out  of  the  rents  and  profits 
of  a  real  estate  is  to  be  raised  by 
annual  rents  and  profits,  or  by 
sale  or  mortgage,  is  a  question  of 
intention,  to  be  collected  from  the 
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context  of  the  will,  and  from  the 
purposes  to  which  the  money  is  to 
be  applied.     Wilson  v,  Halliley. 

Page  590 

24.  Where  a  testator  directs  a  go- 
vernment annuity  of  a  certain 
amount  to  be  purchased  for  his 
wife  within  a  given  time,  and  the 
wife,  at  the  request  of  the  ex- 
ecutors, assents  to  postpone  the 
time  of  purchase^  and  afterwards 
dies  before  it  is  purchased,  her 
personal  representative  will  be  en- 
titled to  the  sum  which  would 
have  purchased  the  annuity.  Z)atu« 
son  V.  Heam.  606 

25.  A  testator  gave  to  his  wife  the 
residue  of  his  personal  property, 
with  a  proviso,  that  if  not  disposed 
of  by  her  in  her  life,  or  by  her 
will,  it  should  go  over.  It  passed, 
as  part  of  her  property,  by  her 
willy  although  not  speci6ca]]y  no- 
ticed*   Bourn  v.  Gibbs.  641 

26«  Where  an  annuity  is  given  to  a 
charitable  institution  for  ever  upon 
a  condition,  and  is  once  accepted 
and  acted  upon,  it  cannot  after- 
wards be  renounced  at  pleasure ; 
although  the  gift  is  coupled  with 
a  direction,  that,  upon  the  neglect 
or  refusal  of  the  institution  at  any 
time  to  act  upon  the  condition, 
the  annuity  shall  be  applied  in 
another  manner.  Attorney  General 
V.  Christ*!  Hospital  626 

27*  A  bequest  by  a  husband  to  his 
<<  beloved  wife,*'  not  mentioning 
her  by  name,  applies  exclusively 
to  the  individual  who  answers  the 
description  at  the  date  of  the  will, 
and  is  not  to  be  extended  to  an 


after-taken  wife.     Garratt  v.  Nib' 
lock.  Page  629 

28.  A  testator  by  will  gives  his 
moiety  of  an  estate  called  //.,  to 
his  sister  and  her  children,  and 
subsequently  by  a  codicil  which 
purports  to  give  them  the  whole 
of  that  estate  if  he  shall  possess  it 
at  his  death,  charges  it  with  a  sum 
of  money  to  legatees:  at  the  date  of 
the  will  and  codicil  he  was  owner  of 
only  one  moiety  of  //.,  but  before 
his  death  he  acquired  the  other : 
Although  the  devise  fails  as  to  the 
after-purchased  moiety,  the  charge 
is  good  for  the  whole  sum,  and 
equity  will  make  no  apportion- 
ment. Lushington  v.  Sevoell.    169. 

29.  Where  a  testator  gives  to  three 
different  persons  three  leasehold 
estates,  one  of  which  is  mort- 
gaged, and  directs  that  the  mort- 
gage shall  be  paid  out  of  his 
residuary  personal  estate,  which 
proves  insufficient  for  that  pur- 
pose, the  legatee  of  the  mort- 
gaged leasehold  takes  it  cum  onere, 
and  the  legatees  of  the  two  other 
leaseholds  shall  not  contribute  to- 
wards the  payment  of  the  mort- 
gage debt.      HaUixaell  v.  Tanner. 

633 

30.  Where  estates  tail  are  devised 
to  more  than  two  persons  as  ten- 
ants in  common,  and  it  is  manifest 
that  the  tesutor  did  not  intend 
that  any  part  of  the  estate  should 
go  over  unless  there  were  a  failure 
of  issue  of  all  the  devisees,  there 
the  devisees  take  cross  remainders. 

Where  estates  tail  are  given  to 
two  persons  only  as  tenants  in 
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common^  there  cross  remainders 
between  them  will  be  implied, 
although  there  is  no  expressed  in- 
tention that  no  part  of  the  estate 
should  go  over  until  the  failure  of 
issue  of  both,  unless  the  limitation 
to  them  be  successiyely,  severally, 
or  respectively.  Livesey  v.  Hard' 
tng.   .  Page6S6 

SI.  A  testator  gave  the  residue  of 
her  estate  to  trustees,  upon  trust 
to  pay  the  dividends  to  A.  during 
her  life ;  and  after  her  death,  to 
his  two  nephews  B.  and  C,  share 
and  share  alike ;  and  if  either  of 
his  nephews  died  before  his  share 
of  the  trust  money  became  pay- 
able, without  leaving  issue,  the 
share  of  him  so  dying  was  to  go 
to  the  survivor :  JB.,  one  of  the 
nephews,  died  in  the  testator's 
life-time,  and  left  no  issue  :  Held, 
that  there  was  no  lapse  as  to  any 
part  of  the  residue  and  that  the 
whole  went,  upon  the  death  of 
A.f  to  the  surviving  nephew  C. 
Humphreys  v.  Howes.  639 

82.  A  direction  in  a  will,  that  the 
testator's  brother  should  be  his 
executor  to  arrange,  dispose  of, 
and  settle  his  affairs,  and  the  ap- 
pointment of  the  brother  to  be 
the  guardian  of  the  testator's 
daughter,  an  only  child,  who  was 
afterwards  discovered  to  be  illegi- 
timate, does  not  amount  by  impli- 
cation to  a  bequest  of  the  personal 
estate  in  favour  of  the  daughter. 
Davis  V.  Davis.  6i5 

S3.  A  testator,  by  his  will  made  in 
Ireland^  prior  to  the  6  G.  4.  c.  79. 
bequeaths  an   annuity,  and  dies 


domiciled  in  England,  after  that 
act  was  passed.  The  annuity  is 
to  be  paid  according  to  the  rate  of 
Irish  currency.  Holmes  v.  Holmes* 

Page  660 
34>.  In  order  to  exonerate  the  per- 
sonal estate  from  the  payment  of 
debts,  there  must  appear  upon  the 
whole  will  a  manifest  intention  to 
that  effect.    Driver  v.  Ferrand. 

681 

35.  A  testator  having  by  his  will 
given  an  interest  for  life  in  a  sum 
of  stock  to  two  persons,  and  the 
survivor  of  them,  with  remainder 
to  another  for  life,  and  afterwards 
to  the  children  of  such  other  per- 
son, by  a  codicil  substitutes  an 
annuity  nearly  equal  to  the 
amount  of  the  dividends  of  the 
stock,  in  the  place  of  the  first 
gift :  the  gift  in  the  remainder  ife«. 
not  thereby  accelerated ;  but  its 
value  is  to  be  computed  accord- 
ing to  the  price  of  the  stock,  at 
the  time  of  the  testator's  death, 
when,  but  for  the  substitution,  the 
gift  of  the  prior  life  interest  would 
have  taken  effect.    David  v.  Rees. 

687 

36.  Where  stock  was  given  upon 
trust  for  A.  for  life,  and  after  his 
decease,  for  his  children,  with  a 
proviso,  that  A.'s  life  interest 
should  not  be  subject  to  any  alien- 
ation or  disposition  by  sale,  mort- 
gage, or  otherwise,  in  any  manner 
whatsoever ;  and  in  case  he  should 
charge,  or  affect  to  charge,  affect, 
or  incumber  the  same,  such  mort- 
gage, sale,  or  other  disposition,  so 
made  by  him,  should  operate  as  a 
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complete  forfeiture  thereof,  and 
the  same  should  devolve  upon  the 
persons  next  entitled :  Held,  that 
on  ^.'s  bankruptcy,  his  life  in- 
terest passed  to  his  assignees,  to 
the  exclusion  of  his  children. 
Lear  v.  Leggett.  Page  690 

S7.  Where  a  testator  creates  a  mixed 
and  general  fund  from  real  and 
personal  estate,  and  directs  that 
fund  to  be  applied  in  payment  of 
debts  and  legacies,  the  real  and 
the  personal  estate  must  contri- 
bute, in  proportion  to  their  rela- 
tive amounts,  to  the  payment  of 
the  debts  and  legacies:  and  if 
some  of  the  legacies  fail  by  lapse 
or  otherwise,  that  part  of  the  fund 
which  would  have  been  applicable 
to  those  purposes,  being  undis- 
posed of,  belongs,  as  far  as  it  is 

'  composed  of  real  estate,  to  the 
heir,  and,  as  far  as  it  is  composed 
of  personal  estate,  to  the  next  of 
kin.     Roberts  v.  Walker.         752 

WITNESS. 

1.  A  person,  who  is  served  with  a 
suhpcena  ad  testificandum  in  LoH" 
dotty  and  is  at  the  time  resident 
there,  is  not  protected  from  ar- 
rest in  the  interval  between  the 
service  of  the  subpoena  and  the 
day  appointed  for  his  examin- 
ation, 

Stmble,  A  witness,  who  comes 


to  London  in  order  to  be  examin- 
ed, is  protected  from  arrest  during 
tlie  whole  time  tliat  he  remains  in 
London  bondjide  for  the  purpose 
of  giving  evidence. 

A  witness  is  not  protected  in 
going,  three  days  before  the  day 
appointed  by  the  examiner  for  his 
examination,  to  the  solicitor's 
office  to  look  at  the  interrogato- 
ries, with  a  view  to  prepare  him- 
self to  give  his  evidence  accu- 
rately.    Gibbs  V.   PhiUipsoH. 

Page  19 

2.  Wliere  a  witness  is  served  with  a 
subpoena  to  produce  deeds  on  the 
execution  of  a  commission,  it  is 
not  necessary  that  there  should  be 
a  written  interrogatory  as  to  tlie 
fact  of  his  having  them  in  his  pos- 
session ;  and  if  he  then  takes  upon 
himself  to  refuse  production  be 
does  so  at  the  peril  of  costs  in  the 
event  of  his  failing  to  satisfy  the 
Court  of  his  right  to  withhold 
them.     Bradshaxo  v.  Bradshaw, 

558 

3*  In  equity,  an  objection  to  the 
competency  of  a  witness  is  not 
waived  by  cross-examination. 
Harrison  v.  Courtauld.  428 

4.  Whether  the  Court  will,  under 
special  circumstances,  direct  wit- 
nesses examined  in  the  cause,  to 
be  examined  to  the  same  points 
before  the  Master,  quctre.  EaAe 
V.  Pickin.  447 
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